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Current Lopics 





_ THACHER, of Albany, in his an- 

nual message to the common council, has 
done a public service by again calling attention 
to the fact that real estate is contributing of its 
resources more than its just share for the pro- 
tection of property. He points out the fact 
that while the city of Albany has, in round 
numbers, $66,000,000 of resources from which 
to raise revenue, of these resources but $6,- 
Each 


year finds it more difficult to retain personal 


23.380 represent personal property. 
property on the assessment-rolls, and the meth- 
ods resorted to to evade the payment of this 
class of taxes are as subtle as they are numer- 
ous. It is shown that only a little over $2,- 
000,000 of the $6,000,000 represents the per- 
sonal resources of individuals, and a good 
portion of that sum stands in the names of 
trustees acting for estates. The mayor's 
declaration that either all owners of personal 
property should pay according to their re- 
sources, or else none should pay, is sound law 
and sound sense; but how to accomplish this 
result is a problem which has puzzled the 
Human 


ingenuity is great, however, and much can be 


wisest men in all times and countries. 


done by the perfection of legal enactments in 
preventing the evasions of law which are now 
permitted to go on unchecked. 


Mayor Thacher also dues well to call atten- 
tion to the subject of exemptions with respect 
to real estate taxation. The aggregate amount 
in the city of Albany he states to be $31,751,- 
570, an amount larger in proportion to the total 


valuation than in any other city in the State, 
Vor. 55 — No. 1. 





and actually exceeded by only two other cities, 
New York and Brooklyn. ‘* For every dollar’s 
worth of property exempted,” says the mayor, 
“there must be acorresponding increase in the 
amount of the taxes paid on property which 
still remains on the tax rolls; but I have 
searched in vain to find authority for exempt- 
While 
not criticising the liberality of citizens, he very 


ing at least $1,425,000 of real estate.” 


properly urges them to remember that their 
generosity is a very important element in the 
In these 
days of confessed over-government and pleth- 


making of a high rate of taxation. 


ora of laws, the legislature might well turn its 
serious attention to this subject of exemptions, 
as well as to the question of finding a means of 
compelling owners of personal property to bear 
their just share of the burdens of taxation for 
public purposes. 





The attempt to secure a judgment from the 
Supreme Court of the United States upon the 
question of the constitutionality of the law in- 
tended to suppress the lottery traffic through 
act, has failed for 
the time being, at least. The case in point 
arose out of the prosecution of Albert L. 
France et al.,indicted for conspiracy to violate 
the act by trafficking in lottery slips and draw- 
ings between Cincinnati, Ohio, and Covington, 
Ky. The court of the Southern District of 
Ohio found the defendants guilty, and they 
appealed to the Supreme Court of the United 
States. The case was argued by James C. 
Carter, for the defendants, and by Assistant 
Attorney-General Whitney, for the government, 
the arguments being largely devoted to the 
question of the constitutionality of the law. 
Justice Peckham, in disposing of the case, in 
the majority opinion said that the court did 


the interstate commerce 





THE ALBANY LAW JOURNAL. 








not find it necessary to pass upon the consti- 
tutionality of the law, for, in the opinion of the 
court, the acts complained of — the carrying of 
papers and books used in the lottery draw- 
ings — did not, within the meaning of ‘the stat- 
ute, constitute an offense therein prohibited. 
“The lottery,” said the justice, “had already 
been drawn ; the papers carried by the messen- 
gers were not then dependent upon the event 
of any lottery. The language, as used in the 
statute, looks to the future. 
not cover the transaction, and however repre- 
hensible the acts of the defendants may be, we 
cannot sustain a conviction on that ground.’ 
The judgment of conviction was, therefore, re- 
versed, and the discharge of the defendants 
ordered. Justice Harlan dissented. In view 
of this decision it will be necessary to amend 
the statute before it can be made effective, 
irrespective of the question of its constitution- 
ality, and this should be done without delay. 


The statute does 


The removal of Inspector-General McLewee 
of the National Guard of the State within a 
few hours of the expiration of his term of 
office, which came as an unpleasant feature of 
the close of the administration of Governor 
Levi P. Morton, has brought up the question 
of the relative powers and prerogatives of Na- 
tional Guard officials under the provisions of 
the Military Code. The offending officer, it 
seems, was removed for giving out his official 
report, in which were contained very severe 
strictures upon his superior officers, in advance 
of its presentation at headquarters. By the 
provisions of the Military Code it is made his 
duty to report to the general headquarters the 
condition, discipline, drill and instruction of 
the National Guard, the condition of military 
property belonging to the State and all matters 
pertaining tohis department. ‘his he does not 
appear to have done, but has rather created a 
scandal at the eleventh hour which ought to 
have been created earlier, if at all. At the 
same time the truths he states, if truths they 
are shown to be by the investigation which is 
certainly called for, cannot be ignored; and if 
the net result is reform, the incident will not 
be in all respects regretable. 

R. W. Shufeldt, of Washington, D. C., has 
recently contributed to one of the London mag- 





azines an article in which he attempts to point 
out some of the causes that have led to the 
remarkable increase in the number of divorces 
in this country, and briefly suggests what he 
considers to be some needed revision in our 
laws relating to marriage and its dissolution. 
Mr. Shufeldt’s attention was drawn to the sub- 
ject by what Marion Crawford, the well-known 
novelist has recently said in the Century Maga- 
sine, and by his having observed in the col- 
umns of the newspapers for a year or more 
past the undoubted increase of suits of this 
nature brought before the Washington courts, 
Mr. Crawford’s contention, that the modern 
school of socialism should be held primarily 
responsible for this evidence of the apparent 
growth of domestic infelicity, is vigorously an- 
tgaonized by Mr. Shufeldt. The distinguished 
novelist contends that the teachers of modern 


socialism rely for their hope of popular success 


mainly upon their avowed intention to divide 


property and prevent its subsequent accumula- 
tion. Marriage being an incentive of such 
accumulation, because it perpetuates families, 
and keeps property together by inheritance, 
With this 
view Mr. Shufeldt takes direct issue, holding 


should therefore be discouraged. 


that none of the now-existing forms of Social- 
ism have anything to do with the state of affairs 
under discussion. While not denying that 
there are many socialists who would be very 
glad to see any steps taken that would lead to 
more uniform, and especially to more consistent 
interstate legislation in the laws of divorce, the 
writer points out that the present contract gov- 
erning wedlock, as it is read to the parties who 
are supposed to be bound by it, has no legal 
status whatever; in nineteen cases out of twenty 
when a man marries he has no intention what- 
ever, in the legal sense, of making an endow- 
ment of all his worldly goods to the woman of 
his choice, any more than she has of obeying 
him fully, or, frequently, at all, when he exacts 
it. During the past quarter of a century, Mr. 
Shufeldt concludes, a great change has come 
over the spirit of the dreams of our coming race 
of daughters. Women everywhere are striving 
to become the co-equals of men in all lines of 
activity in which the latter engage. This ap- 
plies to the trades, to the professions, to com- 
petition in the schools and colleges, and even 
extends to the majority of athletic sports. 
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While conceding that such a revolution may 
have its advantages, in some directions, Mr. 
Shufeldt concludes that it is unquestionably 
producing a change in the social organization, 
in so far as women are concerned, that can but 
result in a total disappearance of the domestic 
housewife of former times. ‘To use his own 
words: “ Household duties and household cares 
have become irksome to them; in a great many 
cases the charge of children is relegated to 
others, while the desire for complete independ- 
ence, pecuniary and otherwise, is now the ruling 
passion, both prior to and after marriage.” 
Thus it is that such a very large proportion 
of the suits for divorce are brought by the 
women, and very frequently upon the most 
Mr. Shufeldt 


criticises the courts for turning all their legal 


trivial grounds imaginable. 


rigor upon the husbands. Heavily fining the 
victims of a comparatively new evil he con- 
cludes to be but poor law. In conclusion, Mr. 
Shufeldt urges our jurists to study the cases in 
their entirety and logically weigh the causes 
that are responsible for a state of affairs that 
even the blindest must see is assuming grave 
proportions, menacing the very existence of 


true American homes. 


Gov. Black has appointed Justice Goodrich, 
of Brooklyn, presiding justice of the Appellate 
Division of the Supreme Court, Second Depart- 


ment, and has designated Justice Dykman, of 


White Plains, who had previously been retired 
under the seventy-year constitutional age limit, 
to continue his work in that department. 


Ex-Gov. 
who was, 


Sylvester Pennoyer, of Oregon, 
fall, elected by the Populists 
mayor of Portland, recently announced that 
half the 
official salary, the remainder being given over 
The 


comes dangerously 


last 


he would not accept more than 


to charitable 
that 
near bribery, making it an inducement to keep 


institutions of the city. 
claim such action “ 


him in office,” is hardly tenable. An incum- 
bent might, if he saw fit and were in a financial 
condition to warrant such generosity, insist 
on serving without any compensation what- 
ever, without, perhaps, being accused of any 
more serious offence than that of demagogy ; 
but it can be put down as an axiom that any 


man who considers his services worth less than 





he is offered, is very rarely mistaken in his esti- 
mate of their value. 


Strong opposition is being manifested toward 


the bill known as H. R. 4566, relating to sec- 
mail matter, introduced by Mr. 
Loud, of California, now upon the calendar of 
of representatives. The bill is 
most sweeping in its provisions, and should it 
become a law would surely work hardships and 
disaster to hundreds of thousands of persons 
engaged in the publishing, printing, paper- 


ond-class 


the house 


making and allied trades, as well as to the 
The following are some of its 
objectional features ; 


public at large. 


1. It excludes from the mails as second-class 
matter all “books or reprints of books,” by 
which is meant all paper-covered books issued 
periodically, which have done so much to pop- 
ularize cheap and good literature among the 
masses of the people, placing the choicest works 
of literature and of science within the reach of 
the humblest schoolboy, and according to our 
people an intellectual privilege such as was 
never enjoyed by the citizens of any other 
country. The bill proposes to crush this class 
of literature most completely and effectually. 

2. It excludes from the mails as second-class 
matter “all sample copies” of newspapers and 
periodicals, thus depriving all publications of 
one of the most valuable methods not only of 
extending their circulations, but of securing 
new subscribers to take the places of those who 
die or drop out for various causes. It, there- 
fore, means the general depletion of newspaper 
circulations. 

3. It increases the rate of postage upon 
“returns” to news agents from one cent to 
four cents per pound, thus seriously crippling 
the circulation of that large class of periodicals 
that are sent out ‘‘on sale.” 

4. It permits the mailing of periodicals at 
the pound rate to subscribers only, and defines 
a subscriber as one who “ voluntarily orders 
and pays for the same.” Under this definition 
a person whose subscription has lapsed and has 
not been renewed is not a subscriber, and copies 
of a periodical sent to other than advance- 
paying subscribers could be excluded. Thisis 
a direct blow at the local country newspaper. 

5. It requires publishers who are permitted 
to mail matter of the second-class to separate 
the same, before mailing, into United States 
mail sacks or bundles by States, cities, towns 
and counties, asthe Postmaster-General may 
direct, thus forcing every publisher to establish 
in his office a miniature post-office, and entail- 
ing great extra expense. 

It is estimated that the enactment of this 
measure will reduce the consumption of white pa- 
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per to the extent of 100,000 tons annually. That 
means 100,000 tons less of paper to be made, 
so much less printing, type-setting, electrotyp- 
ing and binding. It means that hundreds of 
thousands of working men and women will be 
thrown out of employment, entailing distress 
and calamity the extent of which can hardly be 
estimated. 

The advocates of the bill maintain that its 
purpose is to reduce the deficiency in the pos- 
tal revenues. They claim that there is a heavy 
loss to the government in the carriage of sec- 
ond-class matter. This claim is untenable, 
because whatever loss there may be upon the 
carriage of second-class matter is fully offset by 
the gain upon the carriage of the two profitable 
classes, the first and fourth, which are a direct 
outgrowth of the mailing of second-class mat- 
ter. Every publisher receives large numbers 
of letters, and mails large quantities of “ pre- 
miums” (fourth-class matter) to his subscribers 
and club-raisers, and almost every advertise- 
ment is a bid for correspondence by mail, and 
the consequent mailing of merchandise in filling 
orders. There are other causes than second- 
class matter to account for the annual defi. 
ciency in the postal revenues, which would stil] 
be operative should the bill become a law. 
How, then, could the enactment of this meas- 
ure reduce the deficiency ? 

The real beneficiaries of the measure are the 
express companies. By the cutting off of com- 
petition with the postal service they would be 
enabled to increase their rates, and thus reap a 
rich harvest. 


Tue Law Journat publishes in full, in this 
issue, the opinion of the Court of Appeals of 
the State of New York in the case of Harry 
C. Adams, respondent, v. The New Jersey 
Steamboat company, appellant, wherein it is 
decided that the liability of a steamboat com- 


pany is similar to that of an inn-keeper. The 
opinion, which is by Judge O’Brien, is clear and 
explicit, and all the judges of the court concur 
therein. It settles a long-mooted point as to 
the liability of common carriers. 


With the opening of the New Year it is quite 
proper to call the attention of readers to the 
fact that no efforts will be spared to make the 
AvBany Law JourRNAL brighter and better 





than ever in 1897. New features will be added, 
and new departments will be opened, with the 
constant aim to make this publication more 
than ever invaluable to every practicing lawyer 
who intends to keep abreast with the times. 
The JourNAL also again invites all who desire 
to discuss any topic of interest to the profes- 
sion to use its columns. 


State Senator Charles L. Guy has a bill, which 
he will doubtless introduce in the legislature 
“by request,” providing for the acceptance of 
a verdict of ten members of a jury in civil 
actions. The subject being one of great im- 
portance to both lawyers and litigants, THE 
Law Journat herewith gives the text of the 
proposed law: 

Aw Act defining sufficiency of verdict in civil 
actions. 

The People of the State of New York, repre- 
sented tn Senate and Assembly, do enact as fol- 
lows : 

In all actions or proceedings triable in a 
court of record before a judge and jury, a ver- 
dict in which not less than ten jurors concur, 
shall be received as the verdict of the jury and 
judgment granted thereon, unless when the case 
or proceeding is called for trial and before a 
jury is impaneled, any of the parties to the trial 
file with the court a notice demanding the 
unanimous verdict of the jury. A party filing 
such notice shall not be entitled to any of the 
peremptory challenges otherwise allowed by 
law. 

This act shall take effect on the third Mon- 
day of September, 1897. 

Senator Guy is rightly of the opinion that 
the matter is one requiring serious attention. 
He asks the opinion of members of the bar of 
the State as to whether the bill, as drafted, is 
in compliance with article I, section 2 of the 
Constitution of the State of New York. The 
procedure, it may be explained, is analogous to 
that which now prevails in our Justices’ Courts. 
In accordance with the appropriate suggestion 
of Senator Guy, THE LAw JouRNAL opens its 
columns to a discussion of the subject, and the 
propriety and expediency of making the pro- 
posed change in the law, believing that in the 
multiplicity of counsel there is wisdom. 


Playwrights and theatrical managers are re- 
joicing over the approval, by President Cleve- 
land, of the act recently passed by Congress, 
providing for the punishment of “ play pirates.” 
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The bill, which is in the form of an amendment 
to the Copyright Laws, was drawn by former 
Judge A. J. Dittenhoefer, at the request of the 
American Dramatists’ Club. It has become a 
law after an agitation extending over a period 
of nearly fiveyears. It makes two amendments 
to the present law. One of them declares it to 
be a misdemeanor, punishable by imprisonment 
for not more than one year or by a fine of 
$roo for the first, and $50 for each subsequent 
performance, to “pirate” any copyrighted 
dramatic or musical composition. Under the 
old law the fine was the only punishment, but 
as the “pirates” are nearly all irresponsible 
the fine had little or no preventive effect. The 
second amendment provides that an injunction 
granted by a Circuit Court or judge in one 
judicial district may be served and enforced in 
any other circuit in the country. Before the 
amendment was made injunctions could not be 
served or enforced outside the circuit in which 
they were granted. 

Playwrights and managers seem to be agreed 
in the belief that the new law will have the 
effect of driving the out of the busi- 
ness completely, and already many of them are 
It will also 


‘ ” 


* pirates 


writing for terms as to royalties. 
give a play a real marketable value, something 
which it has not heretofore possessed, while 
piracy was so easily practiced with entire 
immunity. The new law will also be of great 
benefit to managers of musical productions, 
preventing the stealing of the best and most 
popular songs. 

One of the serious and pressing problems 
which the Legislature will be not only called 
upon, but compelled, to solve at the present 
session is that of prison labor. Since January 
Ist no work has been done by the great army 
of prisoners in the State penal institutions, and 
the inmates who were sentenced to various 
Under the 
constitutional provision, which went into effect 
on the first day of the new year, the prisoners 
confined in all the State penai institutions were 
prohibited from manufacturing any article to 
be put on the market in competition with free 
labor. They are allowed to make any and all 
things needed by the eleemosynary and other 
public institutions of the State, but thus far no 
work has been provided for the convicts by the 


terms of imprisonment are idle. 








State Prison Commission, which is charged 


with the duty of providing them with employ- 
ment, and up to the present time the convicts 
have had nothing to do since January 1 but 
eat, drink and ‘sleep, and take a few hours’ 
exercise daily with a view of keeping them in 
as good physical condition as possible. This 
exercise is taken with positive enjoyment by 
the great majority of the prisoners, to whom 
anything almost is better than to be locked up 
in bare whitewashed cells, with nothing to do 
but to meditate. There are in the Albany 
penitentiary alone 1,105 convicts, of whom 
about 550 are United States prisoners. By 
the cessation of work in this institution, much 
of which was done by contract, the county of 
Albany will lose about $35,000 a year. There 
ist at present a case pending in the Supreme 
Court in relation to the contract work in this 
penitentiary. Mr. Hungerford’s contract in 
the laundry department would not expire until 
next year and Mr. Bronk, the brush manu- 
facturer, had an option of three more years. 
If the decision of the court is in their favor, 
there will be plenty of work for the contractors 
for a long time. The decision is expected 
soon, and in the meantime, until some work is 
furnished, the law will be observed. 

Gov. Black, in his first message to the legis- 
lature had this to say on the subject : 

Few subjects are of more importance than 
the treatment of criminals. Imprisonment is 
not alone for punishment but for the safety of 
society and the reformation of the criminal. 
The last purpose can be accomplished only by 
the steady employment of the convict. Idle- 
ness imprisoned would result always in degrada- 
tion, and the hope of reformation would be de- 
stroyed. Even if the welfare of the criminal 
were out of the question, society itself cannot 
afford the blemish that would be put upon it 
by enforcing a degradation deeper than that 
resulting from imprisonment. Work must be 
provided at once. The constitutional provi- 
sion respecting prison-made goods increases the 
difficulty of providing it. There are nearly 
20,000 persons in our hospitals and charitable 
institutions. The needs of these inmates 
should be met as far as practicable by the work 
of the criminal class, and if necessary in order 
to increase the opportunity for labor, the use of 
machinery should be dispensed with; for the 
saving of money is no part of the problem 
until the product of the criminal class falls 
below the reasonable wants of all the inmates 
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of the State institutions. It is purely a ques- | 
tion of State policy which broadens into a ques- 
tion of safety and morals. This subject might 
be relieved by a system of industrial training, 
which, in addition to the product made, would 
afford an occupation upon which the convict 
when released might rely. 

The employment of short-term convicts in 
the making or improvement of roads may not 
be impracticable, and the consideration of a 
plan having that end in view may now well 
occupy your attention. The suggestions made 
in the report of the State prisons commission 
have been carefully prepared, and I commend 
those suggestions. The subject is urgent and 
its consideration should not be postponed. _ Its 
difficulty will be constantly increased by delay, 
for without employment the retrogression of 
our criminals will be marked and inevitable. 


The solving of the problem is not easy—on 
the contrary, it will call for the best judgment 
Exist- 
ing conditions, above briefly pointed out, also 
make it incumbent on the legislature to meet 


and highest wisdom of the law-makers. 


the question with the utmost dispatch consist- 
ent with a wise and proper solution. 


Gov. Black is in favor of biennial sessions 
of the legislature. On this subject he made 
the following statement in his annual message: 

In many states the legislature convenes once 
in two years, and wherever that practice pre- 
vails I understand that there is no disposition 
to return tothe yearly meeting. This isa large 
State and its interests are enormous and diverse, 
but these do not justify or even excuse the 
large number of confusing, expensive and un- 
necessary laws passed at every session. They 
serve no proper purpose whatever, and their 
tendency is to unsettle and mislead, even if 
they contain nothing more objectionable. The 
legitimate needs of this State can be provided 
for in a shorter time than is generally con- 
sumed, and the chief hope arising from pro- 
tracted sessions and the passage of unnecessary 
laws is that the people may in their next con- 
stitution conclude to correct both with biennial 
sessions. 


Thousands of citizens of New York, more 
particularly those whose professions bring them 
to a realizing sense of how much we are over- 
governed, will say amen to these declarations. 
The trend of public sentiment in the various 
States of the Union seems to be unmistakably 
in favor of fewer legislative sessions, a very 
large portion of the time of which is consumed 
in the passage of either useless or positively 





bad laws. 


LIABILITY OF STEAMBOAT COMPANY 
SIMILAR TO THAT OF INNKEEPER. 





COURT OF APPEALS, STATE OF NEW YORK. 
Harry C. Apams, respondent, v. Tok New JERSEY 
SreaMBoaT Company, appellant. 

A steamboat company is liable to passengers for loss, with- 
out negligence on his part, of a sum of money reason- 
able and proper for him to carry upon his person to 
defray the expenses of his journey, stolen from his 
stateroom during the passage; and without any proof 
of negligence on the part of the company. 

The liability of the company, in such a case, as an insurer 
of the property of its passengers, is similar to that 
which exists on the part of an innkeeper towards his 
guests. 

Decided December 8, 1896, 
PPEAL from a judgment of the General Term, 

A First Department, affirming a judgment in 

favor of the plaintiff. 

W. B. Prentice, for appellant. 

Westmoreland D. Davis, for respondent. 

O’Brien, J. On the night of the 17th of June, 
1889, the plaintiff was a cabin passenger from New 
York to Albany on the defendant’s steamer Drew, 
and for the usual and regular charge was assigned 
to a state-room on the boat. The plaintiff's ultimate 
destination was St. Paul, in the State of Minnesota, 
and he had upon his person the sum of $160 in 
money for the purpose of defraying his expenses of 
the journey. The plaintiff, on retiring for the 
night, left this money in his clothing in the state- 
room, having locked the door and fastened the win- 
dows. During the night it was stolen by some 
person who apparently reached it through the win- 
dow of the room. 

The plaintiff's relations to the defendant as a 
passenger, the loss without negligence on his part, 
and the other fact that the sum lost was reasonable 
and proper for him to carry upon his person to de- 
fray the expenses of his journey, have all been 
found by the verdict of the jury in favor of the 
plaintiff. 
single question, and that is, whether the defendant 
is in law liable for this loss without any proof of 
negligence on its part. The learned trial judge 
instructed the jury that it was, and the jury, after 
passing upon the other questions of fact in the case, 
rendered a verdict in favor of the plaintiff for the 
amount of money so stolen, The judgment en- 
tered the verdict was affirmed at General 


The appeal presents, therefore, but a 


upon 


Term, and that court has allowed an appeal to this 
court. 

The defendant has, therefore, been held liable as 
an insurer against the loss which one of its pas- 
sengers sustained under the circumstances stated. 
The principle upon which innkeepers are charged 
by the common law as insurers of the money or 
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personal effects of their guests originated in public 
policy. It was deemed to be a sound and necessary 
rule that this class of persons should be subjected 
to a high degree of responsibility in cases where an 
extraordinary confidence is necessarily reposed in 
them, and where great temptation to fraud and 
danger of plunder exists by reason of the peculiar 
relations of the parties (Story on Bailments, sec. 
464; 2 Kent’s Com. 592; Hulett v. Swift, 33 N. 
Y.571). The relations that exist between a steam- 
boat company and its passengers, who -have pro- 
cured state-rooms for their comfort during the jour- 
ney, differ in no essential respect from those that 
exist between the innkeeper and his guests. 

The passenger procures and pays for his room for 
the same reasons that a guest atan inndoes. There 
are the same opportunities for fraud and plunder on 
the part of the carrier that was originally supposed 
to furnish a temptation to the landlord to violate 
his duty to the guest. 

A steamer carrying passengers upon the water, 
and furnishing them with rooms and entertain- 
ment, is, for all practical purposes, a floating inn, 
and hence the duties which the proprietors owe 
to the passengers in their charge ought to be 
the same. No good reason is apparent for relax- 
ing the rigid rule of the common law which applies 
as between innkeeper and guest, since the same con- 
siderations of public policy apply to both relations. 

The defendant, as a common carrier, would have 
been liable for the personal baggage of the plaintiff 
unless the loss was caused by the act of God or the 
public enemies, and a reasonable sum of money for 
the payment of his expenses, if carried by the 
passenger in his trunk, would be included in. the 
liability for loss of baggage (Merrill v. Grinnell, 30 
N. Y. 594; Merritt v. Earl, 29 N. Y. 115; 
Elliott v. Russell, 10 Wend. 7; Brown on Carriers, 
section 41; Redfield on Carriers, section 24; Angell 
on Carriers, section 80.) 

Since all questions of negligence on the part of 
the plaintiff, as well as those growing out of the 
claim that some notice was posted in the room 
regarding the carrier’s liability for the money, have 
been disposed of by the verdict, it is difficult to 
give any good reason why the measure of liability 
should be less for the loss of the money under the 
circumstances than for the loss of what might be 
strictly called baggage. 

The question involved in this case was very fully 
and ably discussed in the case of Crozier v. Boston, 
N. Y. & Newport Steamboat Company (43 How. 
Pr. 466, and in Macklin v. New Jersey Steamboat 
company (7 Abb. Pr.. 229). The liability of the 
carrier in such cases as an insurer seems to have 
been very clearly demonstrated in the opinion of 
the Court in both actions upon reason, public policy 
and judicial authority. It appears from a copy of 








the vemittitur attached to the brief of plaintiff's 


counsel that the judgment in the latter case was 
aflirmed in this court, though it seems that the case 
was not reported. 

It was held in Carpenter v. N. Y., N. H. & H. R. 
R. R. Co. (124 N. Y. 53) that a railroad running 
sleeping coaches on its road was not liable for the 
lossof money taken from a passenger while in his 
berth, during the night, withoyt some proof of 
negligence on its part. That case does not, we 
think, control the question now under considera- 
tion. Sleeping-car companies are neither innkeep- 
ers nor carriers, A berth in a sleeping car is a con- 
venience of modern origin, and the rules of the com- 
mon law in regard to carriers or innkeepers have 
not been extended to this new relation. 

This class of conveyances are attached to the reg- 
ular trains upon railroads for the purpose of fur- 
nishing extra accommodations, not to the public at 
large nor toall the passengers, but to that limited 
number who wish to pay for them. The contract 
for transportation and liability for loss of baggage 
is with the railroad, the real carrier. All the rela- 
tions of passenger and carrier are established by the 
contract implied in the purchase of the regular 
railroad ticket, and the sleeping car is but an ad- 
junct to it only for such of the passengers as wish 
to pay an additional charge for the comfort and 
luxury of a special apartment in a special car. The 
relations of the carrier to a passenger occupying one 
of these berths are quite different with respect to 
his personal effects from those which exist at com- 
mon law between the innkeeper and his guest, or a 
steamboat company that has taken entire charge of 
the traveler by assigning to hima state-room. While 
the company running sleeping cars is held to a high 
degree of care in such cases, it is not liable for a 
loss of this character without some proof of negli- 
gence. The liability as insurers which the common 
law imposed upon carriers and innkeepers has not 
been extended to these modern appliances for per- 
sonal comfort, for reasons that are stated quite fully 
in the adjudged cases, and that do not apply in the 
case at bar, (Ulrich v. N. Y. C. & H.R. R. R. Co. 
108 N. Y. 80; Pullman Co. v. Smith, 73 Ill. 360; 
Woodruff Co. v. Diehl, 84 Md. 474; Lewis v. R. R. 
Co. 143 Mass., 267.) 

But aside from authority, it is quite obvious that 
the passenger has no right to expect, and in fact 
does not expect, the same degree of security from 
thieves while in an open berth in a car on arailroad 
as in a state-room of a steamboat, securely locked 
and otherwise guarded from intrusion, In the latter 
case, when he retires for the night, he ought to be 
able to rely upon the company for his protection 
with the same faith that the guest can rely upon the 
protection of the innkeeper, since the two relations 
are quite analogous, In the former the contract 
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ond the relations of the parties differ at least to | 
such an extent as to justify some modification of 
the common-law rule of responsibility. The use of | 
sleeping cars by passengers in modern times created | 
relations between the parties to the contract that 
were unknown to the common law, and to which 
the rule of absolute responsibility could not be ap- | 
plied without great injustice in many cases, But in 
the case at bar no good reason is perceived Yor re- | 
laxing the ancient fule, and none can be be deduced | 
from the authorities, The relations that exist be- | 
tween the carrier and the passenger who secures a | 
berth in a sleeping car or in a drawing-room car 
upon a railroad are exceptional and peculiar. The 
contract which gives the passenger the right to 
occupy a berth ora seat does not alone secure to 
him the right of transportation. It simply gives 
to him the right to enjoy special accommodations 
at a specified place in the train. The carrier by 
railroad does not undertake to insure the personal 


effects of the passenger which are carried upon his 





person against depredation by thieves, It is bound, | 
no doubt, to use due care to protect the passenger | 
in this respect, and it might well be held to be a | 
higher degree of care when it assigns sleeping 
berths to passengers for an extra compensation than 
in cases where they remain in the ordinary coaches 
in a condition to protect themselves. But it is 
only upon the ground of negligence that the rail- 
road company can be held liable to the passenger 
for money stolen from his person during the 
journey. 

The ground of the responsibility is the same as 
to all the passengers, whether they use sleeping 
berths or not, though the degree of care required 
may be different. Some proof must be given that 
the carrier failed to perform the duty of protection 
to the passenger that is implied in the contract be. 
fore the question of responsibility can arise, whether 
the passenger be in one of the sleeping berths or in 
a seat in the ordinary car. The principle upon 
which the responsibility rests is the same in either 
case, though the degree of care to which the car- 
rier is held may be different. That must be meas- 
ured by the danger to which the passenger is 
exposed from thieves and with reference to all the 
circumstances of the case. The carrier of passengers 
by railroad, whether the passengers be assigned to 
the ordinary coaches or to a berth in a special car, 
has never been held to that high degree of respon- 
sibility that governs the relations of innkeeper and 
guest, and it would, perhaps, be unjust to so extend 
the liability when the nature and character of the 
duties which it assumes are considered. 

But the traveler who pays for his passage, and 
engages a room in one of the modern floating palaces 
that cross the sea or navigate the interior waters of 


| that assigned to the guest at a hotel. 





the country, establish legal relations with the carrier 


that cannot well be distinguished from those that 
exist between the hotel keeper and his guests, 
The carrier in that case undertakes to provide for 
all his wants, including a private room for his exclu- 


| sive use, which is to be as free from all intrusion as 


The two re- 
lations, if not identical, bear such close analogy to 


| each other that the same rule of responsibilty should 


govern. 

We are of the opinion, therefore, that the defend- 
ant was properly held liable in this case for the 
money stolen from the plaintiff, without any proof 
of negligence. 

The judgment should be affirmed. 

All concur. 


—————$————— 


WHAT CONSTITUTES A VALID MAR- 
RIAGE ? 


MitcHE.L, J., In re estate of Nehemiah Hulett, 
John R. Carey, as administrator, etc., et al., appel- 
lants, v. Lucy A. Hulett, respondent, argued be- 
fore the Supreme Court of Minnesota, at the last 
October Term, states the rule as to what constitutes 
a valid marriage to be as follows : 

The respondent had been for a long time prior to 
the execution of the marriage contract in the em- 


ployment of Hulett as housekeeper, at his farm at 


| Stoney Point, some miles out of the city of Du- 


luth. 
execution of this contract she moved into his room, 
and that from henceforth until his death they occu- 
pied the same sleeping apartment, and cohabited 
together as husband and wife. But she admits that 
it was agreed between them that their marriage was 
to be kept secret until they could move into Duluth 
and go to housekeeping, in a house which Hulett 
owned in that city. While a feeble effort was made 
to prove that their marital relation had become 
known to one or two persons, yet we consider the 
evidence conclusive that their marriage contract 
was kept secret; that they never publicly assumed 
marital relations or held themselves out to the pub. 
lic as husband and wife, but, on the contrary, con- 
ducted themselves so as to leave the public under 


Her testimony is that immediately after the 


the impression that their former relations of em- 
ployer and housekeeper remained unchanged. Upon 
this state of facts the contention of the appellants 
is that there was no marriage, notwithstanding the 
execution by them of the written contract; that in 
order to constitute a valid common-law marriage 
the contract, although in verba de presenti, must be 
followed by habit or reputation of marriage, that 
is, as we understand counsel, by the public assump- 
tion of marital relations. 

We do not so understand the law. The law 
views marriage as being merely a civil contract, not 
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differing from any other contract, except that it is 
not revocable or dissoluble at the will of the par- 
ties. The essence of the contract of marriage is the 
consent of the parties, as in the case of any other 
contract, and whenever there is a present perfect 
husband and wife the contract of 
The authorities are practi- 


consent tu be 
marriage is completed. 
cally unanimous to this effect. Marriage is a civil 
contract jure gentium to the validity of which the 
consent of parties able to contract is all that is re- 
quired by natural or publiclaw. If the contract 
is made per verba de presenti and remains without 
cohabitation, or if made per verba de futoro and be 
followed by consummation, it amounts to a valid 
marriage in the absence of any civil regulations to 
the contrary. (2 Kent Com. p. 87; 2 Greenl. Ev. 
sec. 460; 1 Bishop, Mar. & Div. secs. 218, 227, 228, 
229.) The 


non concubitues facit matrimonium.” 


maxim of the civil law was ‘‘ consensus 


The whole law on the subject is that to render 
competent parties husband and wife they must, and 
need only, agree in the present tense to be such, no 
being 


time contemplated to elapse before the 


assumption of the status, If cohabitation follows 
it adds nothing in law, although it may be evidence 
of marriage. It is mutual present consent lawfully 
expressed which makes the marriage. (1 Bish, Mar. 
Div. & Sep. secs. 239, 313, 315, 317.) 

See, also, the leading case of Dalrymple v. Dal- 
rymple (2 Hazzard Rep. 54), which is the founda- 
tiou of much of the law on the subject. Anagree- 
ment to keep the marriage secret does not invalidate 
it, although the fact of secrecy might be evidence 
that no marriage ever took place. (Dalrymple v. 
Dalrymple, supra. ) 

The only two cases which we have found in which 
anything to the contrary was actually decided, are: 
Regina v. Millis, 10 Cl. & F. 534, and Jewell v. 
Jewell, 1 Hun (U. 8.) 219, the court in each case be- 
ing equally divided. But these 
been recognized as the law, either in England or in 


cases have never 
this country. 


a + _— 


A PRIZE OFFERED. 
‘]\ HE International Association for Comparative 
Jurisprudence and Political Economy of Berlin 
offers a prize of 1,600 marks (equal to about $100), 
for the best essay on the following subject: “A 


comparative survey of the principles which prevail 
in the colonies of the more important countries as 
to the acquisition and colonization of land by set- 
tlers, and of the economical results of such princi- 


ples.” The competition is subject to the following 
conditions: 1. Competitors must send in their re- 
spective essays to the honorary secretary of the 
association, Kammergerichtsrat, Dr. Kronecker, 241 
Kurfiirstendamm, Berlin, W., so as to reach him 





before the ist of April, 1898. 2. The treatise 
must be written in German, French, or English, and 
Roman characters must be used for the German 
MS. It is highly desirable that the MS. sent by 
competitors should be typewritten. 3. The essays 
must not disclose the name of the author, but must 
be marked with a motto, and a sealed envelope on 
which the same motto is shown, and which encloses 
the author’s name and address, must accompany 
them. 4. The board of judges is composed of the 
following members of the association: (4) German 
members—His Highness Johann Albrecht, Duke of 
Mecklenburg, president of the German Colonial 
Society (Potsdam); Dr. Paul Kayser, formerly di- 
rector of the colonial division of the German for- 
eign office, now divisional president of the German 
imperial court (Leipzig); Dr. ‘reiherr Carl von 
Stengel, professor of law (Munich). (%) English 
member—The Right Honorable James Bryce, D .C. 
L., M. P., &c., &e. (London), (ce) French member 
— Dr. Charles Lyon-Caen, professor of law, Mem- 
bre de l'Institut (Paris). (d@) Italian member—Dr. 
Attilio Brunialti, councilor of State, professor of 
law (Rome). (e) Dutch member—Dr. P. A. van 
der Lith, professor of law, rector of the University 
(Leiden). (7°) member — Dr. 
Eugen Phillippovich Edler von Phillipsberg, pro- 
fessor of political science (Vienna). (g) Russian 
member— Dr. Fedor Fedorovic von Martens, pro- 
fessor of law, membre de l'Institut (St. Petersburg). 
(4) Spanish member — Marquis de Dalmau de Oli- 
vart, late professor of law (Barcelona). (i) Ameri- 
“an member—Mr. William James Ashley, professor 
of political science in the Harvard University (Cam- 
bridge), U. 8. A. 

If one of the judges should cease to act before 
the adjudication of the prize, the other judges 
have power to appoint a substitute if necessary. 
The board of judges will decide as to their rules 


Austro-Hungarian 


of procedure. The award will, if possible, be 
published before the 1st of April, 1899. The prize 
may be divided between several competitors if 
their essays appear to be substantially equal in 
merit. The International Association will publish 
the essay or essays to which the prize will be 
awarded. If any competing essay, or any part 
thereof shall be published before the award shall 
be made, such essay will cease to be included in 
the competition, and will not be reported on by 
the judges. The board of judges will not open 
any of the envelopes accompanying the MS. except 
such envelope or envelopes as shall accompany the 
successful essay or essays. The unsuccessful MSS. 
must be claimed by their authors within a year of 
the publication of the award, failing which they 
will become the property of the International Asso- 
ciation for Comparative Jurisprudence and Political 
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Economy, who, in such event, may, in their discre- 
tion, publish the same without the author's name, 
or cause the same to be destroyed. In the event 
of any MS. being claimed by any person whose 
right thereto cannot be established by other means, 
the envelope accompanying such MS. may be 
opened by any person appointed in that behalf 
by the said society. Competitors may, when for- 
warding their MS. for competition, indicate an 
address to which it is to be returned at the proper 
time. The copyright in the successful essay or 
essays, and more particularly the exclusive right to 
publish the same or any translation thereof, shall, 
on payment of the prize, become vested in the 
International Association for Comparative Jurispru- 
dence and Political Economy of Berlin. 


— — 


SOME HINTS ON SPEAKING. 


HEN old George Stephenson, the engineer, was 

on one of his visits at Drayton, Sir Robert Peel's 
place, an animated discussion took place between 
the old engineer and Dr. Buckland, on one of his 
favorite theories as to the formation of coal. But 
the result was that Dr. Buckland, a much greater 
master of tongue fence than Mr. Stephenson, com- 
pletely silenced him. Next morning, before break- 
fast, when he was walking in the grounds, Sir Wil- 
liam Follett, the eminent lawyer, came up and 
asked him what he was thinking about. ‘+ Why, 
Sir William, Iam thinking over that argument I 
had with Buckland last night. I know I am right, 
and that if I had only the command of words which 
he has, I’d have beaten him.” ‘ Let me know all 
about it,” said Sir William, ‘‘and Ill see what I 
can do for you.” 
and the astute lawyer made himself thoroughly ac- 
quainted with the points of the case, entering into 
it with all the zeal of-an advocate about to plead 
the dearest interests of his client. After he had 
mastered the subject Sir William rose up, rubbing 
his hands with glee, and said, ‘‘ Now I am ready 
for him.” Sir Robert Peel 
with the plan and adroitly introduced the subject 
of the controversy after dinner. 
that in the argument which followed the man of 
science was overcome by the man of law, and Sir 
William Follett had at all points the mastery over 
Dr. Buckland. ‘‘What do you say, Mr. Stephen- 
son ?” asked Sir Robert, laughing. ‘“ Why,” said 
he, ‘‘I will only say this, that of all the powers 
above and under the earth, there seems to me to be 
no power so great as the gift of gab.” 

The ‘ gift of gab,” or the art of speaking, must 
always have an interest for lawyers as_ professional 
advocates. It is not merely for a knowledge of law 
that a client pays his lawyer. 


The two sat down in an arbor. 


yas made acquainted 


The result was 


He pays him for bis 








courage, his address, his conduct of the case, in a 
word, for his advocacy. When Stepbenson called 
it the ‘‘ gift of gab,’ he was using a popular phrase, 
but one which has an element of truth. It isa gift. 
The orator —the supreme orator —is born, not 
made. So John Bright thought, so many others 
have thought; but those who have read the life of 
Demosthenes, or Cicero, or Curran, or Lord Broug- 
ham, and noted the infinite pains which they be- 
stowed on the cultivation of their natural defects, 
will see that there is as much, if not more, in art 
than in nature. 


We all know the stories of Demos- 
thenes haranguing the wild sea waves to familiarize 
himself with the stormy Ecclesia, of his putting 
pebbles in his mouth to cure his stammering; but 
it is not so well known that his first attempt to 
speak was a complete failure, that he shut himself 
up for two or three months together in a subter- 
ranean chamber in order to practice declamation, 
that he wrote out Thucydides eight times to form 
his style, that he studied all the best rhetorical 
treatises, that he recited, under the direction of an 
actor, long passages from Sophocles and Euripides, 
that he ran uphill daily to strengthen his lungs and 
his voice. ‘‘ Sie itur ad astra.’ Unquestionably, 
all these things, the whole art of rhetoric, is far too 
much neglected by modern speakers; indeed, it is 
not too much to say, that neither in England nor 
America are there any orators extant as the ancients 
understood an orator, or even as Pitt or Canning or 
Brougham understood the word. The Americans, 
however, without being orators, are good speakers, 
better, at least, in many points, than Englishmen; 
less clumsy, less confused. They may not be so 
superior in invention or in diction, but they possess, 
as their critic, Mr. James Bryce, admits, more flu- 
Any 


American can reel off a creditable, often an eloquent, 


ency, more readiness, more self-possession. 


speech at a minute’s notice, to the astonishment 


and envy of an Englishman. They have more 
quickness, too, in catching the temper and tenden- 
animation, and 
all this, more 
the result of 


well worthy of 


cies of an audience, more weight, 
grace in delivery, and crowning 
humor. Any rules for speaking, 
American experience, are, therefore, 
Ilere are some: 

1. The speaker must be in earnest. He must 
have something to say, of course; but that is not all. 
He must have, in Carlyle’s phrase, a “ message to 


consideration. 


deliver’ — must believe or seem to believe every 
This is what Aristotle calls the 
power of convincing, and it is as true of the lawyer 
advocate as of the preacher, the statesman or the 
prophet. 


word he utters. 


The lawyer must believe in his own case, 
This is where sometimes 
a good lawyer, because he is a good lawyer, fails as 
an advocate; he cannot argue against his convic- 


however bad it may be. 


power of putting his case persuasively, for his | tions. 
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Rule 2 is this: Never carry a scrap of paper be- 
fore an audience. Nothing destroys so much the 
“ magnetic contact ” which ought to subsist between 
a speaker and his audience as reading or reference 


to papers. Spontaneity is the essence of successful 
speaking. The late Bishop of Litchfield’s advice to 


his curates on preaching was, ‘‘ Write your sermon, 
read it over three times, throw it in the fire, and 
preach what you remember of it’’—a very good 
recipe for a speech as well as a sermon. Scarlett, 
the greatest of verdict winners, never prepared his 
speeches. He thought out his ideas, and trusted to 
the inspiration of the moment for the language. 
Had he merely fired off speeches at the jury he would 
never have got on those good terms with them 
which led to his being called a ‘‘ thirteenth jury- 
man.” An eminent judge told a friend that he 
once lost a case on which he felt very sure, though 
his successful antagonist was a man not to be com- 
pared with him asa lawyer. When asked the reason, 
he said: ‘It was very curious; I had all the law 
and all the evidence, but that fellow Hale got so 
intimate with the jury that he won the case.” 

It is all very well to say this: ‘‘I never carry a 
scrap of paper before an audience;” but what is a 
speaker who has not got a good memory to do—a 
speaker who has not the copiousness and ordered 
intellect of a Pitt or a Gladstone? A preacher who 
had relied on his own resources in this way once 
got into the pulpit, but when he found himself face 





to face with his congregation his ideas vanished, his | 


mind was a blank. He tapped his forehead, but in 


vain; his ideas would not come. ‘‘ My friends,” he 
said, ‘‘I pity you; you have lost a fine sermon,” and 
he descended the pulpit steps. But all have not 
this equanimity. A speech, on the other hand, 
learned by heart may be a splendid towr de force, but 
as aspeech it must be defective. 
does not persuade. 


It dazzles, but 
Macaulay’s brilliant and highly 
They fell flat in 
the House of. Commons, as Greville tells us, when a 


finished orations are an instance. 


light, dashing, vivacious, impromptu speech was ap- 
plauded to the echo, If, then, you must have, as 
most must, some mecbanical aids, plan out—this is 
the third rule—a series of a few points as simple 
and orderly as possible, using catchwords which will 
suggest the leadingthought This method prompts 
the memory without overburdening it. It was Mr. 
Bright’s method. The fourth rule is: 
hand for one good fact and one good illustration or 
anecdote for each point. 
and gives body to it. 


This brightens a speech, 
But the best-laid plans are 
liable to be disconcerted, and we can sympathize 
with the dismay of the guest of the evening at an 
American banquet as he heard his chosen anecdotes 
retailed one after another by preceding speakers. 
Rule 5 is: Speak in a natural voice, in a conver- 
sational way. This may be good advice for an 


Plan before- 





after-dinner speech or the discussion of a bill in 
committee of the House—rhetorical rhapsodies are 
then out of place—but it cannot be accepted as a 
general rule for speaking. It will never do for the 
highest efforts. The voice is everything in the 
orator, and to attain elevation in oratory, to touch 
the deeper springs of feeling, the voice must be 
nicely modulated; it must vary, as Aristotle points 
out, with the theme of the speaker; it must rise or 
fall, sink or swell, vibrating in unison with the 
orator’s moods. Garrick said he would give £100 
to say “Oh!” as Whitfield did, and one who heard 
Newman preach at Oxford could never forget the 
tone in which he uttered the word ‘‘irreparable.” 
The voice is the soul of oratory. But for the gen- 
teel comedy of life a natural voice, an easy conver- 
sational tone is no doubt the best. 

These rules are good, but they omit one rule which 
Aristotle places in the forefront in speaking. It is 
We know 
how the Nisi Prius advocate is accustomed to get 
this by administering judicious flattery to the jury, 
but this has to be done adroitly now, not in the 
Buzfuz vein, or it only disgusts, A jest is, perhaps, 
the best thing for putting a speaker on good terms 
with his audience. This was Sheridan's way. He 
was once asked how it was he got on so well in the 
House. ‘‘I soon found out,” he replied, “ that nine 
out of ten were fools, but all loved a joke, and I de- 
termined to give them what they liked.” The con- 
sequence was a glow of pleasurable anticipation, 
seldom disappointed, whenever Sheridan rose to 


to have the good will of your audience. 


speak. 

“A good speech,” said O'Connell, ‘‘is a good 
” It is well for 
Scarlett, 
perhaps, knew better than anyone how verdicts are 


thing, but the verdict is the thing. 
the forensic orator to remember this. 


won, and Scarlett said, as the result of his expe- 
rience, that the most useful duty of an advocate 
was the examination of witnesses.--London Legal 
Journal. 


— +e 


FRATERNAL ORDERS AS INSURERS. 


It has often puzzled the courts to determine the 
proper status of fraternal benefit orders. They are 
usually organized for some alleged humane object, 
in which sociability and business is so combined as 
to make them attractive to lay members and exceed- 
ingly profitable to those in ‘ Supreme” authority. 
They adopt a ‘‘ritual,”’ and secure a license from 
some insurance department with authority to carry 
on the business of life insurance. While they in- 
struct members under the former, they pursue life 
insurance as their main calling, always assessing, 
and always asserting that the regular companies 
complying with State laws and paying their taxes 
as well as their losses are too expensive and unsafe. 
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The main purposes of the ritual are apparent 
enough, as it enables these orders to escape taxes 
and State supervision. When these orders frame 
their fraternal laws, they are made, like nets, to 
catch the incoming assessments, and 
enough to hold them as against claims inconvenient 
to pay or such as they may wish to avoid. Their 
principal business is life insurance, and to make 
money thereby for the ‘‘ Supremes ;” but to the out- 
side public, the State and the courts, they are inno- 
cent fraternities engaged in some mysterious way in 
cultivating the virtues of mankind. Occasionally 
a court holds them down to business, and judges 
them by what they are rather than by what they 
profess to be. 


strong 


Recently, Economic Council, No. 215, National 
Union, resisted the claim of Mrs. Arcadia L. Marlow 
for the payment of a $5,000 policy on the life of her 
husband, George W. Marlow, who committed 
suicide. The defence entered by the company was 
that it was a fraternal beneficial organization, and 
as such came under the statutes governing the pay- 
ment of policies in similar instances. When the 
case was appealed Judge Thayer ruled that the 
company was not in reality a fraternal beneficial 
organization, but an insurance company, and as such 
liable for the full amount of the policy. The judg- 
ment of the lower court was, therefore, affirmed. 
The defence may have been a good one, and possibly 
might have been successful but for the false assump- 
tion that the National Union was not an insurance 
company. 

It is full time that all fraternal beneficial orders 
doing a life insurance business, should stand before 
the law precisely as regular companies in all that 
relates to their responsibility to members and their 
due share of the public burdens.— Rough Notes. 


——o_——_ 


LEARNED FEMALES. 


AN ENGLIsH View or THEM. 

HE successful defence by a lady barrister of a 
man tried for manslaughter at the Sessions 
Court at Poona, India, has called forth the follow- 
ing interesting remarks from a leading English daily : 
“At the bottom of the male objection to female 
lawyers is the idea that such competition is essen- 
tially unfair. Our judges, the lawyers argue, need 
to be guarded against themselves. ‘hey are, as a 
general rule, a highly susceptible body of men, who 
would find much difficulty in resisting their natural 
and chivalrous impulse to give judgment in favor 
of the side which employed the must engaging 
advocate. Even now, say those lawyers who have 
no fear of the penalties of contempt of court before 
their eyes, a pretty witness or a lady litigant witha 
winning manner can twist any judge on the bench 





around her thumb. What would it be if the judges 
had a row of lady advocates in front of them ? 
According to this opinion, the corollary of lady 
barristers must be female judges. Only persons of 
their own sex will be hard-hearted enough to 
decide fairly where ladies supply the arguments. 
Then, of course, in a court so constituted, the male 
barristers would be an absurdity, and so would the 
male juryman. We have not yet got very near the 
moment when the ramparts of the Temple and 
Lincoln’s inn will have to be manned to keep the 
feminine invaders out; and counsel will certainly 
expect the inns of court to protect them from the 
danger when it does become menacing. Nor will 
their expeectations be disappointed. A desperate 
resistance may be anticipated in this country, what- 
ever may be the case at Poona; at the bare sug- 
gestion of women wig-wearers the benchers may be 
counted on to tumble over each other on their 
way to line the last ditch—perhaps the one in 
Lincoln’s inn-gardens. The average legal mind 
shudders at the notion of a grave queen’s counsel 
referring to ‘my learned junior, Miss Fogg,’ or of a 
judge reversing the decision of a ‘learned sister.’ 
Incidentally it may be noticed that the most suc- 
cessful lady barristers would certainly have to re- 
main unmarried; the married female pleader, like 
the wedded curate, would be shorn of half the 
usual attractions. Then anew and becoming head- 
gear would have to be devised in place of the 
hideous horse-hair wig; some bewitching structure 
of dainty curls, of the particular shade of gold 
fashionable at the moment. One advantage, if the 
Poona infection spreads, would arise from the fact 
that it would undoubtedly solve the jury question; 
instead of a reluctance to serve, susceptible gentle- 
men would compete with each other for a chance 
of getting into the jury-box and being appealed to 
by all the arts of feminine advocacy. For the same 
reason the arrival of the lady barrister might in- 
crease the volume of litigation; and, if so, the 
prejudices of the men now in possession of the 
courts might in course of time disappear.” 


PROBLEM OF RAILROAD LABOR. 


As VIEWED BY THE RAILROAD GAZETTE. 


T. NEWCOMB, statistician offthe department 

* of agriculture, discussing in Public Opinion 

“ The Problem of Railway Labor,” recommends that 

congress, whenever it shall authorize pooling of traf- 

fic or earnings, add to the bill a proviso to protect the 

rights of laborers, and he would do this by guaran- 

teeing them reasonable compensation and treatment, 

and a reasonable maximum number of working 
hours daily. 
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The Interstate Commerce Commission or some 
other body should, he believes, investigate com- 
plaints, and in labor controversies protect men from 
discharge. 
roads by annulling the charter of any labor organ- 
ization which should order a strike ‘‘ during the 
progress of an investigation.” It seems to us that 
the scheme would find one of its greatest difficulties 
before it began, if that is not too Irish. How much 
would the labor unions care for a charter from con- 
gress? Without stopping to discuss the constitu- 
tional obstacles to a federal law on a matter which 
is essentially a police regulation, or the difficulty of 
fitting it to the facts and enforcing it, even if it 
were constitutional, it is fair to inquire whether 
the brotherhoods would deem the probable benefit 
of sufficient value to warrant them in giving up the 
right to strike whenever they please. 

Congress has discussed eight-hour luws and the 
like times without number, but they have failed 
because discussion very soon revealed their imprac- 
ticability, and because, broadly speaking, the work- 
ingmen had no real grievance which the proposed 
laws could remedy. The absurd results of the 
working of the eight-hour law passed by congress 
in a field where it has full power, that for the 
benefit of letter carriers in cities, illustrate the kind 
of “ protection’ 
afford railroad employes; protection at the expense 
of efficiency. 
strenuous for a pooling law ask their employes to 
assist them in getting the law passed, with the 


, 


which congress would be likely to 


The article suggests that railroads 


proposed amendment. 
One difficulty with this proposition is that some 


of the railroads are not so very strenuous. When 


the last attempt was made, some prominent roads 


were quite lukewarm in their advocacy of pooling. 
The competitive rate problem is a very difficult 


one, even with pooling, and since the directors of 


g, 
the principal roads have adopted rational methods 
of dealing with this problem without a pool, we 
suspect that some of them are less solicitous about 
the pooling bill. 

As long as ‘‘The Problem of Railway Labor,” 
like that of all other labor, is admitted on all 
hands to be a very difficult one, it would seem the 
part of wisdom to follow pretty closely the lesson 
of experience, and every railroad brotherhood has 
had such a lesson, worthy of careful study, in the 
organization of the locomotive engineers, directed 
by Mr. Arthur. 
men who tackle this subject, aims to secure prompt 
and frank discussion between employer and employee 
when trouble impends, but while government arbi- 
tration boards and bureaus nearly always prove to 
be clumsy instrumentalities in this field, Mr. Arthur 
has achieved ‘success’all by himself. 


Mr. Newcomb, like all the soberer 


Mr. Newcomb would protect the rail- | 





BEFORE THE FINAL BAR. 


GEN. FRANCIS A. WALKER. 

The death of Gen. Francis A. Walker, President 
of the Massachusetts Institute of Technology, will 
be learned with regret throughout the country. 
Gen. Walker was the second son of Amasa Walker, 
LL. B., one of America’s most distinguished 
orators. The son was born in Boston, July 21, 1840. 
He graduated from Amherst in 1860, with high 
honors, and at once entered the law office of Judge 
Devens and Senator Hoar, who were then in part- 
nership in Worcester, but the breaking out of the 
Civil war interfered with his plans, the young stu- 
dent entering the army, where he served with 
bravery distinction. After the war Gen. 
Walker for a short time pursued journalism at 
Springfield, Mass., leaving that work to become 
chief of the bureau of statistics. He was superin- 
tendent of the United States census in 1870, and 
was later appointed Indian Commissioner. The fol- 
lowing year he was elected professor of political 
economy in Sheffield Scientific School, at Yale. In 
1880 he accepted the position of supervisor of the 
United States Census. Since 188] he had been 
president of the Massachusetts School of Technology, 
and had been president of the American Statistical 
Association, president of the American Economic 
Association, was chief of the bureau of awards 
at the Centennial Exposition in 1876, and was com- 
missioner from the United States to the interna- 
tional monetary conference in Paris, in 1879, and 
in 1880) he was elected president of the American 
Economic Association. He had received honorary 
degrees from numerous colleges, and the Inter- 
national Geographical Congress in Paris, in 1875, 
gave him a medal of the first’class for his Statistical 
Atlas of the United States. He was a voluminous 
writer for the periodical press, One of his most im- 
portant works was ‘‘ The Wage Question.” 

EDWARD AVERY. 

Edward Avery died in Boston December 28, 
after an illness extending over a year past. He was 
a lawyer of fine attainments, wonderfully versatile, 
and possessed of rare oratorical powers. He was a 
stalwart Democrat and had been one of the leaders 
of the Massachusetts Democracy for several decades. 
He was born in Marblehead, Mass., March 12, 1828. 
He was a Mason of high standing and filled several 
important offices in that order. In the celebrated 
Fisher Hill investigation Mr. Avery was one of the 
counsel for the water board, and managed the case 
in a masterly manner. He was concerned during 
his long and honorable professional life in numerous 
important cases. As a jury lawyer he has been 
signally successful, hisf legal arguments having 


and 
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been clear, incisive, logical and strong. He avoided 
the usual practice of endeavoring to éxplain and 
strengthen the weak points of his case, but g¢ 
his attention only to the strong ones, so fortifying 
them and increasing their strength that the weaker 
ones were left out of sight, in many cases thus win- 


ave 


ning the victory. Few campaigns during the last 
30 yeais have passed without the sound of his voice 
upon the platform and stump, and few conventions, 
national, state or local, have failed to receive his 
aid and counsel, In all these gatherings his stirring 
oratory wasa marked feature of the deliberations. 
GEN. JOHN MEREDITH READ. 
M. the 


diplomat, died in Paris, Dec. 27, 


General J. Read, well-known American 
from pneumonia. 

Gen. Read was born in Philadelphia, Pa., Feb. 21, 
1837, he being a son of a former solicitor-general of 
the United States. 
military school and at Brown University, where he 
decree of A. M. in 1866. He 
graduated at the Albany Law school in 1859, studied 


He received his education at a 


received the was 
international law in Europe. was admitted to the 
bar in Philadelphia, and afterwards removed to 
Albany, N. Y, 
York in 1860-66, and was one of the originators of 


He was adjutant-general of New 
the wide-awake political clubs in 1860. He was 
chairman in April of the same year of the committee 
of three to draft a bill in behalf of New York State, 
appropriating $300,000 for the purchase of arms and 
equipments, and he subsequently received the thanks 
of the war department for his ability and zeal in 
organizing, equipping and forwarding troops. 

He first United States 
France and Algeria in 1869-73, and was acting con- 


was consul-general for 
sul-general for Germany during the Franco-Ger- 
man 
De Clissey, French minister of war, to form and 
the 


war. After the warhe wasappointed by Gen. 


preside over a commission to examine into 
advisability of teaching the English language to the 
French troops. 

In November, 1873, he was appointed United 
States minister resident in Greece. One of his first 
acts was to secure the release of the American ship 
Armenia, and to obtain from the Greek government 
a revocation of the order that prohibited the sale of 
the Bible in Greece. 

During the Russo-Turkish war he discovered that 
only one port in Russia was still open, and he 
pointed out to Secretary Evarts the advantages that 
would accrue to the commerce of the United States 


were a grain fleet dispatched from New York to | 


that port. 
United 
showed an increase within a year of $73,000,000. 
While Minister to Greece, he received the thanks 
of his government for his effectual protection of 
Americans in the dangerous crisis of -1878. 


the exports of cereals from the 





| tones, asked, ** What is ‘ Truth’ ? 


The event justified his judgment, since | 
States | 
| a difficulty in understanding what was being moved 


Soon afterward Congress, from motives of econ- 
omy, refused the appropriation for the legation at 
Athens, and General Read, believing that the time 
was too critical to withdraw the mission, carried it 
on at his individual expense until his resignation, 
September 23, 1879. In 1881, when, owing in part 
to his efforts, after his resignation, the territory 
that had been adjudged to Greece had been finally 
transferred, King George created him a Knight 
Grand Cross of the Order of the Redeemer, the 
highest dignity in the gift of the Greek govern- 
ment. 

General Read was president of the Social Science 
Congress at Albany, N. Y., in 1868, and vice-presi- 
dent of 
Besides contributing to current literature, he was 


the one at Piymouth, England, in 1872. 


the author of an “ Historical Enquiry Concerning 
which first threw light upon his 


Henry Hudson,’ 
origin, and the sources of the ideas that guided 
that navigator. 


ISAAC 8S. MORSE. 

I. 8. Morse, an old-time criminal lawyer, wiio was 
long and favorably known at the Massachusetts bar, 
died December 26, in Boston. Isaac S. Morse was 
New Hampshire born and bred. He was the son of 
Bryan Morse, who was in his day a noted physician 
in Western New Hampshire. Mr. Morse was born 
in Haverhill, N. H., in 1816. 


the old district schools of his native town and finally 


He was educated in 
entered Dartmouth. Here he was graduated in the 
He went to Massachusetts almost im- 
He 
the Massachusetts bar on the same day asthe late 
His 
He was 


early °40’s. 
mediately and studied law. was admitted to 
B. F. Butler, of whom he was a contemporary. 
career at the bar was long and honorable. 
most noted for his conduct of criminal cases. For 
eighteen years he was district attorney of Middlesex 
county. 
° 


Humors of the Day. 


‘Tron.’ —It was one of the delights of the 
late Lord Coleridge to profess ignorance of things 
supposed to be of common knowledge. In a news- 
paper libel action his lordship, in his most silvery 
~ Tt is a news- 
paper, my Lud,” replied counsel, ‘* Oh!” said his 
lordship, preserving his simplicity and splendid 
gravity ; ‘‘isn’t that an entirely new definition ?” 
— The Legal Adviser. 

IN CANADA. 

On a motion before O'Connor, J., counsel opened 
the matter at great length. His Lordship expressed 
Counsel — “It is what they call in Chancery 
‘speaking to the His 
“ Hours, you mean.”— The Barrister. 


for. 


minutes.’ ” Lordship — 
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Notes on Recent Amevican Decisions. | 
York 


chap. 687, a foreign corporation failing to procure 


CorPORATIONS.— Under New laws, 1892, 
a certificate will not make a contract by the corpo- 
ration void. (Goddard v. Crefield Mills [C. C. A.], 
75 Fed. Rep. 818.) 


EVIDENCE.—A contract reduced to writing con- 
taining the entire agreement parol evidence is not 
what 


admissible as to was done during negotia- 


tions. (McTague v. Finnegan [N. J. Ch.], 35 Atl. 


Rep. 542.) 


FELLOW SERVANTS.—A Car inspector and the con- 
ductor of a freight train are not fellow servants. 
(Illinois Cent. R. Co. v. Hilliard [ Ky.], 37 S. W. 


Rep. 75.) 


FrauD.—False statements by a bank as to condi- | 


tion of stock purchased will sustain an action for 
Ky.], 37 


damages. (Exchange Bank v. Gaitskill 
S. W. Rep. 160.) 

A 
be valid between the parties, though void as to sub- 
sequent purchasers. (Gross v. Gross | Wis.], 68 N. W. 
Rep. 469.) 


FRAUDULENT CONVEYANCE. conveyance may 


y 
l 


GAMING. — Money deposited as margins in ficti- 
tious purchases and sales of stocks by a broker may 
be recovered from the stake-holder on the ground 
of an illegal contract. (Dauler v. 
35 Atl. 857; Godsall v. 


Cas. [8th Id] pt. 1, p. 3 


Campbell, [Pa.] 
Boldero, 2 Smith, Lead. 


19.) 


INJURIES BY RAILROAD TRAINS,— TRESPASSERS 

A railroad company is not bound to any act or 
service in anticipation of trespassers on its track, 
nor is the engineer, obliged to look out for them; 
and a trespasser venturing upon the track for pur- 
of his all of 
which may be found there, including the operation 
St. Paul & D. 
Circuit Court of Appeals, Seventh 
76 Fed., 201.) 


poses own assumes risk conditions 


of engines and cars. (Sheehan v. 
v’y Co., [U. 5. 
Circuit, Oct. 1896, 


LIEN ON’ CHATTEL EXEMPT FROM EXECUTION.- 


A horse delivered by owner to keeper of livery 
stable is subject to keeper’s lien for feed, though 


horse (Flint v. Luhrs 


{| Minn. 


exempt from execution. 
], 68 N. W. Rep. 514.) 


LIFE IN 
NOTES 


policy 


INSURANCE — PAYMENT OF PREMIUMS 
- A life 


required that the premium be paid in cash, 


WAIVER BY COMPANY. insurance 


and provided that the provisions of the policy could 





only be waived by written agreement of president | 


or secretary of the company. The note of insured | 
was taken by the company’s agent in payment of | 
the premium, and the company, with knowledge of 


such fact, in settlement with the agent, took the | 


| note, and sent it to insured’s town, indorsed for 


collection. Part of the note was paid, and the 


balance charged to the agent, who received from 


insured a renewal note for such balance. Before 
the expiration of the year for which the premium 
was so paid, the company notified insured that, un- 
less the premium for the succeeding year was paid 
by a certain time, the policy would be forfeited. 
Insured died before the second premium was due. 

Held, That the company ratified the action of 
the agent in accepting the note in payment of the 
premium, and therefore could not defeat a recovery 
on the policy on the ground that the premium was 
Life Ins. 


not paid in cash. (Imbrie v. Manhattan 


| Co. [Pa.}, 35 Atl. Rep. [Oct. 28, 1896], 556.) 


RELIGIOUS SOCIETIES — CAPACITY TO SUE. — 


Trustees of a non-incorporated religious association 


have legal capacity to sue in equity in behalf of 
such association, if not trustees, members 
thereof. (Callsen v. Hope [U. 8. D. C. Alaska], 75 


Fed. Rep. 758.) 


as as 


English Cases. 


Notes of 


Company.— One of the articles of association of 
the N. T. Company provided that the profits in each 
year should be applicable in or towards payment of 
a dividend of 8 per cent on the amount paid up on 
the ordinary shares, and the surplus (if any) should 
be divided as to one-fifth among the holders of 
founder's and as to the other four-fifths 
among the holders of ordinary shares in proportion 
to the amounts for the time being paid thereon. 
Another article that, if the company 
should be wound-up, one-fifth of the surplus assets 
(if any) should belong to and be divided among the 
holders of founder’s shares, and the remaining four- 


shares, 


provided 


fifths among the holders of ordinary shares in pro- 
portion to the amount of capital paid on the shares 
held by them. 

The capital of 


ordinary 


company £100,200, 
in 100.000 200 founders’ shares, 
all of pound The went 
into voluntary liquidation, and, after payment of 
all debts and costs, a sum of about £90,000 re- 
remained for distribution among the shareholders. 

This was a summons by the liquidators to deter- 
mine the question as to the £90,000 was 
divisible as between the holders of ordinary and 


the was 
and 
each, 


one company 


how 


founders’ shares. 

Held, that the words ‘surplus assets” had not 
such a recognized technical meaning as always they 
describe the assets remaining after the payment of 
debts, liabilities, and costs only, and that, on the 
construction of the articles ‘‘ surplus assets,” here 





16 


THE ALBANY LAW JOURNAL. 











meant the assets remaining after discharging the 
debts, liabilities and costs, and recouping the 
capital paid up on their shares by all shareholders. 
(Chan. Div.; Re New Transvaal Co., 75 L. T. 
Rep. 272.) 

MASTER AND SERVANT.—Where the plaintiff, a 
schoolmistress of a public elementary school estab- 
lished under a deed of trust, had been dismissed 
from her employment by an irregularly constituted 
committee of management, by whom she was ap- 
pointed, instead of by trustees of the school, she 
was held to have no right of an injunction to re- 
strain the committee from so dismissing her, not- 
withstanding the terms of the deed. (Lane v. Nor- 
man, 66 L. T. Rep. 83, distinguished; Pottle v. 
Sharpe, 75 L. T. Rep. 265.) 

TENANT. —Tenant’s fixtures not removed during 
the continuance of the tenancy become on its expi- 
ration part of the freehold, even though they are on 
the premises by the parol consent of the lessor; 
and though such consent might give the tenant a 
right of action for the value of the fixtures against 
the lessor if he subsequently refused to permit their 
removal, it will give no such right as against the 
lessor’s mortgagees who were not parties to it, should 
they refuse. 

A was a tenant of a house and garden for the 


residue of a term of twenty-one years. Before the 


expiration of the said term it was agreed verbally 
with B., A’s, landlord, that A should be at liberty 
the 


to leave certain tenant fixtures annexed to 
premises on the chance of their being bought by 
an incoming tenant, and if not so bought he was to 
be permitted to remove. After the expiration of 
the term, and while the tenant’s fixtures were still 
on the premises, C took possession of the house 
and garden as receiver for certain of B’s mortgagees. 
C. refused to permit A to remove the fixtures, 

Held, that no action lay against C or the 
mortgagees. (Q. B. Div.; Thomas v. Jennings et 
al., 75 L. T. Rep. 274.) 

VENDOR AND PURCHASER.— For the purpose of 
satisfying the Statute of Frauds it is sufficient, so 
far as the parties are concerned, that the written 
contract should show who the contracting parties 
are, although they or one of them may be agents or 
agent for others, and it makes no difference whether 
the fact of agency can be gathered from the written 
document or not. 

A leasehold house was put up for sale by auction 
by J. & Co., a firm of auctioneers, but was not sold. 
On the same day the defendant wrote to J. & Co, as 
follows: ‘‘I hereby offer the sum of $350 for—and 
if my offer is accepted I will pay deposit and sign 
contract on the auction particulars.” J. & Co, 
replied as follows: ‘‘On behalf of our client, 





Mrs. M. A. F., we beg to accept your offer for— 
subject to contract as agreed.” J. & Co. inclosed 
for signature by the defendant a draft contract 
which was substantially the same as that indorsed 
on the auction particulars, but the defendant never 
signed this contract. J/e/d, that the written agree- 
ment contained the names of the contracting parties 
so as to comply with the Statute of Frauds, and 
held, also, that the acceptance by J. & Co. of the 
defendant’s offer, though expressed to be “ subject 
to contract as agreed,’’ was nevertheless absolute, 
and not conditional, inasmuch as it introduced no 
new terms and was in accordance with the terms of 
the offer. (Filby v. Hounsell, 75 L. T. Rep. 270.) 


Correspondence. 


To the Editor of the Albany Law Journal: 

In carefully perusing the columns of the Journal 
of November 28th, [ came upon the statement rela- 
Field of the United 
States Supreme Court, and his thirty-three years of 
service the The 
‘*this to be the longest term of service any man 


tive to Justice Stephen J. 


upon bench. article also states 


has ever enjoyed there.’ To those who are earnest 


students of constitutional law there is one man 


whose name will be remembered, and revered, so 
long as the Constitution itself shall endure, and that 
Marshall. 


this wonderful 


man is Chief Justice John Because of 


his intimate association with in- 
strument of government during the stormy days of 
its earlier existence, is due largely we, believe, its 
universal acceptance and perpetuity as the organie 
law. Chief 
President Adams, January 31st, 1801, and continued 
in the capacity of chief justice to the time of his 
death which occurred in July, 1835. As Bryce in 
his American ‘* His fame 
overtops that of all other American judges more than 
Papinian overtops the jurists of Rome, or Lord 
Mansfield the Jurists of England.” 
matter of years of service. He still leads. 
four years and six months is the mark set by the 
great chief justice, and, while I gladly 
yield to Justice Field a badge of honor for his many 


Justice Marshall“*was appointed by 
Pl } 


Commonwealth Says: 


So too, in the 
Thirty- 


would 


years of service upon the bench, the first place still 
belongs to that other ‘‘ under whose mind the Con- 
stitution, like a flower, unfolded itself, petal after 
petal, until it stood revealed in the harmonious per- 
fection of the form its framers had designed 
Chief Justice John Marshall, the interpreter of the 


” 


Constitution. 
EuGENE W. HARRINGTON. 
BuFFAo, N. Y., Dee. 29, 1896. 





THE ALBANY LAW JOURNAL. 





The Albany Law Journal. 


ALBANY, JANUARY 9, 1897, 





Current Lopics. 


iw view of the apparent misapprehension 

concerning the present status of statutory 
revision in this State and the work of the Com- 
mission, of which the Hon. Charles Z. Lincoln 
is the head, more especially as to the amount 
of revision already accomplished and the sub- 
jects still remaining for consideration, the Law 
JouRNAL, for the benefit of the legal pro- 
fession, as well as the members of the legisla- 
ture, which will be called upon to pass upon the 
work, has taken the pains to ascertain the 
facts, which are herewith presented : 

The Statutory Revision Commission was cre- 
ated in. 1889. The following general laws have 
been enacted: 

In 1890: 

The general corporation law. 
Stock corporation law. 

Business corporation law. 
Transportation corporation law. 
Railroad law. 

Highway law. 

Town law. 

In 1892: 

Statutory construction law. 
State law. 

Indian law. 

Election law. 

Public officers law. 
Legislative law. 
Executive law. 

Salt springs law. 
General municipal law. 
County law. 

Game law. 

Banking law. 
Insurance law. 

In 1893: 

Public buildings law. 
Military code. 
Public health law. 
Agricultural law. 
In 1894: 
Public lands law. 
Canal law. 
Joint stock associations law. 
Vou. 55 — No. 2. 





In 1895: 

Membership corporations law. 

Religious corporations law. 
In 1896: 

Tax law. 

State charities law. 

Poor law. 

Insanity law. 

Liquor tax law. 

Domestic commerce law. 

Benevolent orders law. 

Real property law. 

Domestic relations law. 

General repealing act. 

The commission intends to present bills for 
the following general laws to the legislature of 
1897: 

State finance. 
Village. 
Navigation. 

Labor. 

Personal property. 
Lien. 

Commercial paper. 
Partnership. 
Pawnbrokers. 

The following subjects, which form a part of 
the scheme of revision, are still under consid- 
eration by the commission. 

Political divisions. 
Enumeration. 
Prison. 

City. 

Civil service. 
Education. 

It will be observed from a study of the 
above statement that very little will be left for 
future consideration if the present legislature 
passes all the bills which it is the intention of 
The subject of 
‘* Political Divisions,” among the subjects not 
yet revised, perhaps needs little attention, and 
it may not be deemed practicable by the com- 


the commission to propose. 


mission to attempt to put into one statute all 
the boundaries of all the political divisions of 
the State. The subject of ‘‘ Enumeration” 
was originally embraced in the scheme of re- 
vision, but the quite detailed provisions of the 
new State Constitution undoubtedly make such 
a general law less important than it otherwise 
would have been. Whether any law upon this 
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subject will be proposed by the commission 
seems to be now an open question. 

The “Prison Law” was quite generally 
revised in 1889 by the so-called “ Fassett 
Act,” and several important amendments were 
added in 1895 and 1896. In view of the 
amendment to the Constitution prohibiting 
contract labor in prisons, the commission has 
thought that it may not be worth while to 
attempt a general revision of the prison law 
until the State has had further experience 
under the new constitutional provision. This 
subject will necessarily receive the careful 
attention of the superintendent of State prisons 
and also the prison commission, and whenever 
they can agree upon a satisfactory scheme of 
prison labor the revision of the prison law will 
be comparatively simple. 

Another subject not yet worked out relates to 
a general city law. 
relating to cities of the first class will be 
enacted, because when the greater New York 
scheme is completed, that city and Buffalo 
will be the only cities in this class, and each 
will, doubtless, prefer to be governed by 
Bills containing general pro- 
visions relating to the government of cities of 
the second and third class were presented in 
the legislature of 1896, which were the result 
of the labors of special commissions appointed 
to consider those subjects. A general bill re- 
lating to cities of the third class has already 
been introduced in the present legislature. It 
is not probable that these bills, if enacted, 
will do more than provide general rules for 
the government of cities in relation to par- 
ticular subjects, and they will not be complete 
characters. 

Another subject relates to the “Civil Ser- 
vice.” The commission has not yet taken up 
that question. Bills were introduced in the 
legislature in 1895 and 1896, and a bill has 
already been introduced in the present legis- 
lature. ‘The remaining subject in the scheme 
of revision which has not yet been fully con- 
sidered by the commission will be embraced in 
the “ Education Law.”” The common-school 
law was revised by the department of public in- 
struction in 1894, and the university law was 
An educational law as con- 


Probably no general law 


special charter. 


, 


revised in 1892. 
templated by the commission, it is understood, 
will embrace all the departments of education 





and will be somewhat broader than either the 
common-school law or the university law, in- 
cluding both of them. 
revision of these two subjects, the preparation 
of a bill for an education law will not bea dif- 
ficult task. 


In view of the recent 


Many subjects are still scattered through the 
classified in some 
scheme of revision, but they cannot be fairly 


statutes which should be 
disposed of except in connection with the revi- 
The facts 
herein stated cover, in outline, the subject of 


sion of the Code of Civil Procedure. 


revision up to date, and will immediately be of 
interest to the members of the legislature, the 
bar association, and others particularly con- 
cerned in the subject of statutory revision in 
this State. 

The State Bar Association will meet in this 
city on Tuesday and Wednesday, January 19 
and 20, and the gathering promises in every 
way to be successful, not alone so far as 
the enjoyment of the occasion is concerned, 
but also in the benefits which will be derived 
from a thorough discussion of the subjects in- 
cluded in the agenda. The president’s address 
G. 
Whittaker, who has been so successful during 


will be delivered by the Hon. Edward 
the past year at the head of the Bar Associa- 
tion, while the Hon. William L. Wilson, post- 
master-general, will give his views on “ The 
Length and Number of the Opinions of Our 
Courts.” We are very anxious to learn what 
valuable suggestions the postmaster-general 


will give, because we have devoted consider- 
able space during the year to suggestions which 
that 
well be curtailed both in length and in number. 


Hon. Walter S. Logan, of Brooklyn, will speak 


were intended to show opinions might 


on “A Few Suggestions on Lord Chief Justice 
Russell’s Address at Saratoga,” which will un- 
doubtedly bring up much that is valuable on 
the Venezuelan and Cuban questions. 

These three addresses or speeches will be de- 
livered on the first day, and will be followed 
by a reception given in the Assembly Chamber 
The 


on 


of the Capitol to the postmaster-general. 
business session will open at to o'clock 
Wednesday and many interesting papers will 
at that time be presented to the attention of 
those present. Hon. Martin W. Cooke, so well 


known in this State, will speak on “A View of 
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the New York State Bar Association 


from the Standpoint of its Twentieth Anniver- 


as seen 


sary,” while the distinguished Prof. Charles A. 
Collin, who had such a success as legal adviser 
for Governors Hill and Flower, and who was a 
professor in the Cornell Law School and in 
the Albany Law School, will give us his un- 
doubtedly excellent suggestions and advice on 
* Historical Methods of Law Reform.” The 
Hon. John Winslow will read a paper on “ How 
the Battle of Lexington was Looked Uponin a 
and 


Judge Franklin M. Danaher, one of the State 


Celebrated Case Before Lord Mansfield; ” 


Bar examiners, will speak on “ Examinations in 
Bar in the State of 


Judge William H. Johnson, of 


Law for Admission to the 
New York.” 
Oneonta, who is a member of the Statutory 
Revision Commission, will contribute a paper 
on “ Statutory Revision” which will undoubt- 
edly give a clear insight into the present meth- 
ods which are followed in the codification of 
our laws. 

The question which will interest the mem- 
bers of the bar perhaps more than all the others 
the 
opinions of our courts too lengthy; what, if 


is the discussion of topic: “Are the 


anything, is the remedy ?”’ On the evening of 
the 2oth a reception will be held at the Fort 
Orange Club from 8:30 to 12 o'clock, and 
be extended to the 


Court of 


invitations will governor, 
the federal 
judges, justices of the Supreme Court, State 


judges of Appeals, 
officers and prominent members of the legal 


profession in the legislature. The members 
of the bar who have given so much ttme and 
attention to the arrangements which are being 
made forthe reception of the visiting members 
L. An- 
We 


feel certain that no effort will be spared to make 


of the bar are Edward DD. Ronan, A. 
drews and Samuel S. Hatt of this city. 


the reception the most successful which has 


given. 


ever been 

We are more than pleased to find that the 
Association at its twentieth annual meeting 
has undertaken to secure opinions from the 
members of the bar, and perhaps some of the 
judges of the courts, as to what attempts or ef- 
forts should be made to dispense with the pres- 
ent elaborate opinions of the courts of our state. 
While it will be conceded that questions may 
arise, even though a better system is adopted, 
we feel that a great many cases should be de- 





cided without a written opinion — especially in 


respect to the construction of the sections of 
the Code, It is a fact well known, that a large 
number of the opinions handed down yearly 
deal with the construction of some section of 
the Code, and that this number is by far too large 
The JouRNAL 
would, also, venture to observe that these opin- 
ions are altogether too long. We appreciate 
the disadvantage, in some cases, of not having 


few will be inclined to deny. 


a written opinion handed down, but it appears 
to us that the opinions should rather guide us 
along the line of construction which the courts 


have placed upon the various sections of the 


Code than refine and distinguish the compli- 
cated questions which are presented. Every 
broad principle of law naturally has its ex- 
ceptions, but this increase in adjudicated cases 
is rather from the process of refining than in 
following the basic rule which is primarily es- 
tablished. have before written, the 
various sides of this question have much that is 
reasonable in them, but the number of bound 
volumes of reports. which is yearly increasing, 


As we 


accentuates the necessity of some diminution. 
Whatever may be the result of the discussion at 
the forth-coming meeting of the Bar Associa- 
tion we cannot foretell, but we hope it will lead 
to a scheme by which a decided decrease in 
the number of opinions may be accomplished. 
Such results will certainly bring more benefits 
to the practice of law than any we know of, ex- 
cept the simplification of our rules of practice. 


The Chicago City Council has passed an 
anti-high theatre hat ordinance which goes to 
the extreme length in its hostility to this part 
of women’s apparel. The ordinance forbids the 
wearing of any kind of head-gear by any person 
in a theatre or other place of amusement, and 
makes the manager of the theatre or place of 
amusement responsible by imposing on him a 
fine of not less than $10 nor more than $25 for 
each and every hat so worn. Heretofore, in 
cities where legislation has been attempted on 
this subject, the propositions have contemplated 
the removal only of those hats which obstructed 
any person’s view of a performance, and the 
aggrieved person was obliged to make com- 
plaint to the manager. This Chicago ordinance 
is altogether likely to go into effect, as Mayor 
Swift has announced his intention to sign it, he 
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having had a recent experience of the inconve- 
nience of trying to witness a play from behind 
a high hat. It is probable that if the fine were 
imposed upon the person wearing the offending 
hat, instead of upon the manager of the place 
of amusement, the ordinance would be much 
more effective, provided it stood the test of 
constitutionality. 


Gov. Pingree, of Michigan, in his address to 
the legislature, at its opening, made some radi- 
cal recommendations. He favored the abolish- 
ment of party conventions which, he asserted, 
have become the medium of trickery, bribery 
and fraud, and advocated instead the direct 
vote and the Australian ballot system in nom- 
inating candidates. The governor urged that 
the property of corporations be taxed in the 
same manner as other property. 
qualities of passenger fares in Michigan were 
argued to be a proper subject for legislative 
action. The legislature was recommended to 
consider the question of uniform two-cent fares. 


Present ine- 


The governor urged that the referendum prac- 
tice of referring legislative acts to the people be 
required in the granting of quasi-public fran- 
chises. He favored the establishment of a 
State board of arbitration and declared for an 
inheritance tax and an income tax. 


The Supreme Court of Ohio has made a 
splendid record in disposing of business during 
the past year. There were 580 cases filed, a 
net gain of 114 on the docket. The court dis- 
posed of 704 cases, compared with 504 the 
previous year. The year closed with 864 cases 
not disposed of, compared with 978 one year 
ago. 


Judge Torrey, of Wyoming, who has for the 
past thirteen years labored incessantly with 
members of congress to demonstrate the neces- 
sity of an intelligent bankruptcy law, is again 
in Washington, and is apparently more confi- 
dent of success this winter than for many years. 
His bill, with some minor amendments, passed 
the house at the last session and was reported 
to the senate. 


The report in the senate was 


not favorable, and the judiciary committee rec- 
ommended the substitution of the Bailey-George 
bill for voluntary bankruptcy. The former re- 
port will not make any difference, however, if 





a majority of the senate desire the Torrey bill 
and are able to take it up for consideration. 
They will simply refuse to adopt the substitute 
which has come from the judiciary committee, 
and will send the original bill back to the house, 
with some minor amendments. Judge Torrey 
is confident that a majority of the senate are 
now in favor of a complete bill which will 
establish a uniform bankruptcy system through- 
out the United States, and invite capital into 
some of the poor States by making more cer- 
tain a uniform and equitable settlement in 
cases of business failures. 

While the Torrens law is effective in Ohio 
January 11, active operations under it will not 
be pushed until its constitutionality is decided. 
The law is optional instead of mandatory, and 
therefore both systems will exist for some time 
tocome. The New Title Guaranty Company, 
of Cincinnati, will not become active until the 
law is tested. 


Ex-President Harrison, in the January num- 
ber of the Ladies’ Home Journal, in reply toa 
request from the editor of the /vuwrna/ that he 
answer a correspondent as to the possibility of 
making a success at law without a course at 
law school, writes : 


Whatever success I have attained at the bar 
was attained without a course at a law school. 
I studied law in the office of a leading firm in 
Cincinnati. That a course of lectures by able 
professors upon the law, as upon any other 
subject, is valuable to the student, I do not 
doubt. But these professors derive their infor- 
mation from books, to which the student has 
access, and he may grub knowledge for him- 
self if he has the requisite pluck and industry. 
The observation and casual instruction which 
a student gets in a law office are of the first 
value to a practitioner. 


The ALBANY 
number of 


Law JOURNAL joins with a 
its contemporaries in the hope 


that the above will not be used as an argu- 


ment against attendance at law schools, 
for this, combined with practical work in a 
law office, is pretty generally conceded to be 
the best of all methods of acquiring such a 
knowledge of the law and its practical applica- 


tion as is necessary to the new practitioner. 


The present session of congress —the short 
one — is not usually fruitful of important legis- 
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lative enactments, but there is a good prospect 
of the passage of at least one needed law, viz. : 
The 
measure referred to will be more far-reaching 
than 


That for the restriction of immigration. 


any heretofore passed. It applies an 
educational test to all persons over sixteen 
years of age who come from foreign countries, 
and denies admittance to those who “cannot 
read and write the language of their native 
country or some other language,” except that 
an admissible immigrant over the age of six- 
teen may bring in with him, or send for, his 
wife, parent, grandparent, minor child, or grand- 
child, notwithstanding the latter’s inability to 
read and write. ‘The House passed the bill in 
substantially the same form at the last ses- 
sion, the only changes made by the senate 
being the substitution of sixteen for fourteen as 
the age limit, and the addition of an ad captan- 
dum provision allowing Cuban refugees to 
enter the United States, even though they be 
illiterate. The doubtless 
accept these changes, and the president's ap- 
the bill may be expected. The 
enforcement of the new law will put an immedi- 


lower branch will 


proval of 


ate and effective check upon the immigration 
of undesirable immigrants from the countries 
of southern Europe in particular, 


Governor Altgeld, of Illinois, again showed 
his special penchant for pardoning murderers in 
the closing days of his administration by exer- 


cising the prerogative of clemency with kingly 
liberality. 


Of nine absolute pardons and six 
commutations equivalent to pardons during the 
month of December, 1896, six were granted in 
cases of conviction for murder. The list in- 
cludes the following: 

Kate Ford, La Salle county, 1891; sentence, 
fourteen years. 

Charles Richter, Cook county, 1889; sentence, 
seventeen years. 

Henry Schwartz, Grundy county, 1887; life 
sentence. 

Willis E. Morgan, Pike county, 1894; sen- 
tence, fifteen years. ; 

Charles C. Meyers, Christian county, 1882; 
sentence, ninety-nine years. 

Edward J. Warren, Cook county, 1894; sen- 
tence, twenty years. 

“In not one of these cases,”’ says the Chicago 
Post, “has the governor given more than a 
formal reason for the exercise of the high pre- 


rogative of clemency. He has generally con- 





tented himself with an expression of doubt as 
to the guilt of the prisoner —a question upon 
which he has no right to pass — or a statement 
that the convict has been sufficiently pun- 
ished — which is a usurpation of the office of 
the jury in determining the nature of the sen- 
tence. If there is one murderer in the above 
list less entitled to executive clemency than his 
fellows, it is Henry Schwartz. He was the 
principal in the murder of Express Messenger 
Nichols on the Rock Island train near Morris. 
He was a brakeman on the train and conspired 
with Newton Watt, a fellow train hand, to 
overpower Nichols and capture $22,000 in his 
keeping. Nichols made an unexpected resist- 
ance, and Schwartz brained him with a poker 
after he had been shot in the shoulder by Watt. 
There was no doubt of Schwartz’s guilt, and a 
death sentence ought to have saved Governor 
Altgeld from exhibiting his fondness for par- 
doning murderers in his case. Probably Gov- 
ernor Altgeld will answer these strictures with 
a long list of the pardons by his predecessors. 
But he cannot excuse his seeming predilection 
for pardoning notorious murderers by compar- 
ing it with the pardons of lesser criminals by 
other governors. It is the character and not 
the number of his pardons that has been an 
offence to criminal justice in Illinois.” 


The estimate of the cost of governing New 
York city for 1897 shows what a decided tend- 
ency municipal expenses have to increase. Last 
year the budget aggregated $46,496,571 and 
this year it sums up $49,486,297, or an increase 
of very nearly $3,000,000 in one year. At that 
rate of increase and with the addition of Brook- 
lyn and its suburbs it will not be many years 
before the annual expense account of Greater 
New York will reach $100,000,000. The most 
expensive department is the police, which asks 
for $6,983,939, and the next is the Bureau of 
‘ducation, which wants $5,931,239. These 
two departments absorb more than one-fourth 
of the total revenue of New York city. Not 
many years ago the sum either one of these 
departments needs would have been considered 
an extravagant amount of money for a city in 
this country to spend in one year, a fact which 
shows what enormous sums are now absorbed 
in governing municipalities in the United 
States. 
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VERDICTS BY LESS THAN UNANIMOUS 
JURY. 

N Wednesday last we printed a communica- 
() tion from Senator Charles L. Guy, inclosing 
a proposed legislative bill defining sufficiency of 
verdict in civil actions, and asking for opinions as 
to its constitutionality and desirability. 

We think it at least doubtful whether such legis- 
lation would be constitutional. Section 2 of Article 
I of the Constitution of 1894 provides that ‘‘ the 
trial by jury in all cases in which it has been here- 
tofore used shall remain inviolate forever, but a 
jury trial may be waived by the parties in all civil 
cases in the manner to be prescribed by law.”’ 

‘The trial by jury” is not defined or described 
in the Constitution, and the form and requisites of 
guaranteed 
have been usually taken to be those existing at com- 
mon law before the adoption of a written Consti- 
tution. 
men (People v. Justices, 74 N. Y. 406), and there 
must be a unanimous concurrence for a valid 
dict. (Cooley on Constitutional Limitations, 
edition, pp. 390, 391, 392, 504, 505.) 
tain rights of challenge existed at common law and 
are constitutionally protected. (Cooley on Constitu- 


such trial which are constitutionally 


Such a jury is one consisting of twelve 


ver- 
6th 


So, also, cer- 


tional Limitations, supra.) If the right of challenge 
could be materially impaired or entirely legislated 
out of existence, the essential nature and practical 
safeguards of trial by jury would be destroyed. 
The true theory would seem to be that the right of 
challenge as it historically existed is insured against 
legislative invasion, because such right is an organic 
feature of the jury system itself. The question is, 
where the historical line is to be drawn. 
mon law, certain grounds of challenge, which are 


At com. 


grouped under the head challenges for cause, ex- 
isted as matter of right in civil actions. The right 
of peremptory challenge existed only in criminal 

92 


cases, (Blackstone’s Commentaries, book 3, chap. 23, 
book 4, chap. 27.) The 1846, 
adopted in November of that year, did not guar- 


antee the right of peremptory challenge in civil 


Constitution of 


cases, However, in 1847 the legislature passed a 








statute, which is the basis of section 1176 of the | 


Code of Civil Procedure, granting to each party to 
a civil action the right of two peremptory challenges. 
(Laws 1847, chap. 1384.) Now comes in the Con- 
stitution of 1894, and, by literally repeating the 
provision of the Constitution of 1846 on the subject 
of trial by jury, makes the same speak from the 


date of November, 1894. In one of the opinions in 


Wynehauser v. People (18 N. Y. 378-427), discus- | 
sing a question arising under the Constitution of | 


1846, the following language is used: 
‘* When jury trial was given for the first time in 
such cases, it was bestowed because the legislature 


| 
| 
i 


desired to extend its protecting influences, and 
when afterwards the new Constitutionwas adopted, 
jury trial, in cases where it was then accustomed, 
received the sanction and protection of the organic 
Writings are to be construed as to the time 
when they are made; and ‘heretofore,’ in this 
clause, means before 1846, and cannot, to limit its 
and confined to 


law. 


ane 


meaning, be carried back to 1777, 
the cases which at that earlier period, were triable 
by jury.” 

It is true that this language particularly applied 
to new cases in which the right of trial by jury bad 
been granted by the legislature, and not to new 
formalities or privileges attached to and made part 
of the right itself. Still, it may be argued by 
analogy that when the constitutional convention 
referred to trial by jury it must have intended 
trial by jury as existing not at a remote period 
in the past, but at the time when the new Con- 
stitution took effect. 
advance it by the way of suggestion—the legis- 


If this view be correct—we 


lature would have no more power to compel a liti- 
gant to waive his right to peremptory challenges as 
a condition of insisting upon a unanimous verdict, 
than it would to absolutely compel him to accept 
and abide by a less than unanimous verdict. 

Aside from the constitutional question, we doubt 
the expediency of attempting to secure the partial 
reform contemplated by the proposed law, in view 
of the consideration that a constitutional amendment 
providing generally for verdicts in civil cases by 
three-fourths of the jury could probably be passed 
and its adoption by the people procured without 
serious opposition. We are quite sure that such a 
change would be favored by a majority of members 
of the bar; it has been recommended by a large 
number of eminent jurists and text writers. The 
people could be trusted to ratify it by decisive 
majorities; the abortive results of many jury trials 
are a constant theme of popular criticism and ridi- 
cule. A provision of three-fourths verdicts in civil 
cases has already been adopted by the constitutions 
of States. This subject is instructively 
treated in chapter 12 of Mr. M. A. 
‘*The History of the Jury System.” 
question could, as we believe, be readily accom- 
plished by a constitutional amendment in New 
York. 


several 
Lesser’s work, 


The reform in 


New York Law Journal. 


> 


CRIMINAL LAW. 


type is not a little reason for believing, based 

upon recent experiences, that popular and even 
professional opinion concerning our criminal law 
and the enforcement of criminal punishment needs 
to be revised. It is a legal saying, which has been 
made use of in frequent criminal trials, where the 


evidence on one side or the other is not obviously 
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conclusive, that it is better that ninety-nine guilty 
men escape than that one innocent man suffer pun- 
ishment. Better forwhom? When this question 
is asked, the uncertain character of the statement 
It cannot be denied that it 
better for the innocent man himself that he escapes 


becomes evident. is 


punishment, but such an assertion is a truism, In- 
dividually considered, it may be better for the 
ninety-nine guilty men, but a legal axiom could 
hardly be formulated on such a basis. The only 
alternative, then, is that this statement, if it means 
anything, implies that for society as a whole it is so 
essential that the safety of the individual should be 
assured — that his rights should be protected — that, 
rather than have these unwarrantably invaded by 
process of law, even in one casein a hundred, it is 
better that the ends of justice are not secured 
through the punishment of offenders in ninety-nine 
other cases. 

This conception of social needs had its origin at 
a time quite different from the present, and as the 
needs of society must be present and not past needs, 
it is by no means impossible that the conception of 
the administration of justice which the quoted 
maxim conveys has outlived its period of useful- 
ness, It is only a little over a century ago that 
Blackstone died, and his lectures and writings date 
but a few years prior to that event. But when he 
says, as he does, that ‘‘among the variety of actions 
which men are daily liable to commit, no less than 
160 have been declared by act of parliament to be 
felonies, without benefit of the clergy, or, in other 
words, to be worthy of instant death,” one obtains 
a realizing sense of the difference that exists be- 
tween the present administration of criminal law, 
so far as concerns punishment, and its administra- 
tion a century ago. 

At that time 
would now subject the one guilty of them to a 
month’s confinement 


offences or misdemeanors which 
in the house of correction, 
were then looked upon as crimes meriting the pun- 
ishment of death. Those who read the history of 
any civilized community, our own not excepted, 


will find that prior to three or four generations ago | 


not only was there a tendency in the way of crimi- 
nal punishment to take human life upon the smallest 
provocation, but there was also a-tendency in the 
arbitrary administration of the law to give society 
the benefit of all doubts by the prompt execution 
of the offender, 

Under such circumstances, it is not strange that 
the sacredness of personal rights should be insisted 
upon. Society was compelled to protect itself 
against attacks upon its integrity, for it was possi- 
ble, or seemed possible, that if there was indis- 
criminate punishment, if men were hung or be- 
headed for small offences and without the clearest, 


| proof of their guilt, those safeguards which should 
| surround society might be overthrown in the osten- 
| sible work of social defence. If men could be 
| visited with a punishment such as death, for which 
no reparation was possible, and could be thus 
punished not only for offences actually committed, 
but for offences which they might be suspected of 
having committed, then social security would 
give place to terrorism, for no member of society 
could be sure that his life was safe. Under such 
circumstances, it is not strange that the maxim 
quoted should have obtained general acceptance as 
formulating a sound theory in the administration 
of criminal law. 

At the present time conditions are altogether 
different. Sympathy and humanity, as they have 
become developed in the community, have tended, 
first, to reduce the death penalty practically to 
asingle crime; and, second, to throw around the 
enforcement of the law a variety of safeguards for 
the benefit of the suspected criminal. The result 
of this is that whereas the criminal law used to be 
so drastic and tenacious in its enforcement that it 
was difficult to escape from its elutches, and all 
manner of social pressure had to be exercised to 
ameliorate its operations, now—in this country, at 
least—the chances are largely in favor of the 
escape from punishment of the one accused of 
murder. It is notorious that the ratio of convic- 
tions for murder to the number of murders com- 
mitted in the United States is scandalously small. 

How far a man is prevented from committing the 
crime of murder by the fear of a death sentence 
may be a matter for discussion; but certain it is 
that when society, for whose benefit, and for whose 
benfit alone, our laws are enacted and enforced, 
believes that the laws are a farce, that punishment 
| for crime will not be administered, and when, as in 
| too many parts of the country, the result of this is 
| recourse to the rough and often inhuman and un- 
just operations of vigilance committees, as in Cali- 
fornia, or lynching parties, as in the west, it is made 
manifest that the old maxims are not sound maxims 
under changed conditions. The good of society as 
a whole has to be considered. To administer laws 
in such a technical spirit that men believed to be, 
and even known to be, guilty of murder are ac- 
quitted, because of some little subtlety of evidence 
which does not permit the bringing out of the 
proof asclearly as the factors of a mathematical pro- 
position, is to demoralize society by practically forc- 
ing its members to take the administration of crimi- 
nal law into their own hands, in which event the 
innocent are much more likely to suffer wrong than 
under the most barbarous of known legal methods. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Society will defend itself under all circumstances, 
legally if it can, illegally if it must; and nothing is 
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better calculated to drive it to this illegal excess 
than the assumption that under existing conditions 
it is better that any number of murderers should be 
let loose on the community than that one innocent 
man should suffer. It is better, even if iooked 
upon as a vicarious sacrifice for the good of man- 
kind, that as a rare exception a man should suffer 
what might turn out to be an unjust punishment, 
than that a large number of offenders should escape 
punishment. In other words, present conditions 
require a reversal of the maxim, which should now 
read: That it is better that one innocent man suffer 
punishment than that ninety-nine guilty escape 
unpunished.— Boston Herald. 


—_———_o—___""" 


APPROVAL OF CERTIFICATE OF INCOR- 
PORATION REFUSED—ANNUAL MEET- 
INGS APPOINTED TO BE HELD ON 
SUNDAY. 

NEW YORK SUPREME COURT—SPECIAL TERM, 

PART II—DECEMBER, 1896. 

In the matter of the application of the Agudath 
Hakchiloth of New York for a certificate of 
incorporation. 

The ‘‘approval”’ of the certificate of incorporation of a 
‘‘membership corporation,’ appointing the annual 
meetings to be held ‘‘on each and every second Sun- 
day of January of each and every year,” refused, on 
the ground tbat the holding of corporate meetings for 
the transaction of secular business on Sunday 1s con- 
trary to the publie policy of this State. 

Pryor, J—The ‘approval ” of the certificate by 
a justice of the Supreme Court is an indispensable 
requisite to the creation of a ‘‘ membership corpora- 
tion.” (Ch. 43 G. L., see. 31.) 

Whether such approval shall be conceded or de- 
nied is not to be determined arbitrarily or capri- 
ciously, but upon reasons of public policy and by 
considerations of public interest. 

In the certificate submitted to me I observe that 
the annual meeting of the proposed corporation is 
appointed to be held “on each and every second 
Sunday of January of each and every year.” It 
is not a religious corporation (section 30), and 
its annual meetings are for the performance of 
precisely such secular business as is transacted by 
other civil corporations. (Sections 8-11.) 

The question is not whether such meetings on 
Sunday are illegal, but whether they should be ap- 
proved by a justice of the Supreme Court. A thing 
may be lawful and yet not laudable. 

“In the State of New York the Sabbath exists as 
a day of rest by the common law, and without the 
necessity of legislative action to establish it; and 
may be protected from desecration by such laws as 
the legislature, in its wisdom, may deem necessary 
to secure to the community the privilege of undis- 
turbed worship, and to the day itself that outward 

















respect and observance which may be deemed essen- 
tial to the peace and good order of society, and to 
preserve religion and its ordinances from open revil- 
ing and contempt.” (Lindenmuller v. The People, 
33 Barb. 548.)  ‘‘ The Christian Sabbath is one of 
the civil institutions of the state, and the legisla- 
ture, for the purpose of promoting the moral and 
physical well-being of the pecple, and the peace, 
quiet and good order of society, has authority to 
regulate its observance and prevent its desecration.” 
(People v. Moses, 140 N. Y. 215.) That “the 
first day of the week is by general consent set apart 
for rest and religious uses,” is an express statutory 
declaration. (Penal Code, sec. 259.) This sanctity of 
the Christian Sabbath is sanctioned and secured by 
repeated acts of legislation extending from the 
colonial period to the present year (People v. Hav- 
nor, 149 N. Y. 195, 201; Laws of 1896, vol. 1 ch. 
112, see. 31); and as well by the impressive deliver- 
ances of the Court of Appeals. (Neuendorf v. Dur- 
yea, 69 N. Y. 557, 561-3: People v. Moses, 140 
N. Y. 214 215.) As justice of the Supreme Court, 
I may not approve that which the immemorial and 
uniform policy of the State condemns. 

Although not explicitly stated, it is nevertheless 
an inference, from the face of the certificate before 
me, that the members of the proposed corporation 
are of a race and religion by which not the first but 
seventh day of the week is set apart for religious 
observance. The fact might be of decisive import- 
ance were a desecration of their holy day contem- 
plated; but the act intended is an aggression upon 
the Christian Sabbath. The law which serupu- 
lously protects them in the observance of their 
ceremonial gives them no license, as I am sure they 
have no desire, to affront the religious susceptibili- 
ties of others. True, to a prosecution for work or 
labor on the first day of the week, the defendant 
may plead that ‘he uniformly keeps another day of 
the week as holy time and does not labor on that 
day, and that the labor complained of was done in 
such manner as not to interrupt or disturb other 
persons in observing the first day of the week as 
holy time” (Penal Code, $ 264); but otherwise 
the legislation of the State against profanation of 
the Christian Sabbath is operative and imperative 
upon all classes of the community. ( Ja ve King, 46 
Fed. Rep. 905, 912; Specht v. Commonwealth, 8 
Pa. St. 312; 49 Am. Dec. 518; Scales v. State, 47 
Ark, 476; 58 Am. Rep. 768, and cases collected in 
note, p. 772; Cooley on Const. Lim. 476-7; 
Anonymous, 12 Abb. N. C. 455, 457; Quinlan v. 
Conlin, 13 Mise. 568.) 

Because the holding of corporate meetings on 
Sunday is contrary to the public policy of the State, 
if not to the letter of its law, I decline to approve 
this certificate. 

Application refused. 
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RIGHT OF HUSBAND TO ALIMONY. 


| ae” commonly accepted definition of alimony is, 

that it is an allowance out of the husband's es- 
tate tothe wife, in recognition of his common-law lia- 
bility to support her, and the courts generally hold 
that in the absence of legislation readjusting do- 
mestic relations and allowing it, there being no cor- 
responding liability on the wife’s part to support 


her husband, alimony cannot be granted him. In | 


some of our States there are statutes providing that 
alimony, or an allowance out of the wife’s estate, in 


the nature of alimony, may be granted the husband. | 


In Somers v. Somers, 39 Kan. 132, tle court denied 
alimony tothe husband from the property of the 
wife, because no case could be found authorizing 
it, and legislative action was necessary before such 
a claim could be entertained by the courts. The 
Nebraska Supreme Court, in the recent case of Green 
v. Green, 68 N. W. Rep. 947, based its holding 
that a husband cannot, in that State, whether he or 
the wife be granted the divorce, recover alimony, 
to be paid out of the divorced wife's separate estate, 
upon the absence of any statutory provision for 
such an allowance. It was argued by counsel for 
the husband that he was entitled to recover alimony 
by virtue of the provisions of section 10, chapter 25, 
Comp. St. Nebraska, 1895, which read as follows: 

‘* A petition or bill of divorce, alimony and main- 
tenance may be exhibited by a wife in her own 
name, as well as a husband; and in all cases the re- 
spondent may answer such petition or bill without 
oath; and in all cases of divorcee, alimony and main- 
tenance, when personal service cannnoet be had, 
service by publication may be made as provided by 
law in other civil cases under the Code of Civil 
Procedure.”’ 

The court says that, as before the enactment of 
the quoted section, a wife was obliged to com- 
mence the action by a representative, by her next 
friend, the additional words ‘‘as well as the hus 
band” were but used as descriptive of the action 
which the legislature gave the wife the right to 
institute in her own name, and that it would be 
strained construction to interpret these words as 
reaching back «and connecting with the words 
‘*alimony and maintenance,” and thus confer upon 
the husband the right to ‘‘alimony and mainte- 
which he could not obtain in the action of 


nance’ 
divorce unless given by this section. 
Is it not a ‘‘ strained construction ’ 
the additional words quoted reach over the words 
‘alimony and maintenance ” and connect with the 
word ‘‘divorce” which precedes them? Does 
not the simplest, and therefore the correct, con- 
struction make the additional words refer to and 
connect with the three preceding conneeted words, 
‘¢ divorce, alimony and maintenance ¢ How can 


which makes 


” 





| a ‘*wife in her own name” exhibit ‘a petition or 
> £ as 


bill of divorce, alimony and maintenance’ 
well as a husband,” unless he may exhibit such bill 
| also? It is rather a restrained construction to limit 
the application of the additional words to a change 
in procedure, and thus defeat the evident intent of 
the ‘* lawmakers.” 

Legislation has so materially changed or ‘ read- 
| justed” the relations of husband and wife, so far 
| as the latter's personal and property rights are con- 
| cerned, that the latter is now in these respects on 
| an equality with the former, and the bestowal and 
acceptance of such equality impose upon the wife 
an equal share of the duties and obligations which 
before rested wholly upon the husband.— Chieago 


Law Journal. 


WOMAN'S VOTE IN THE WEST. 


N the election of last November women partici- 
| pated in the choice of a President in three 
Western States. 
and ‘VY yoming. 
have voted for President in Wyoming, but it is the 
In the first 


These States are Colorado, Utah 
This is the second time women 


first time only in Colorado and Utah. 
State the male and female vote is given separately, 
but in the two other States no distinction of sex is 
made in compiling the returns. For this reason it 
is possible to tell accurately in one State and in 
the two other States approximately only whether 
women will vote if admitted to the ballot-box. 

The total vote in Wyoming was 21,797, and the 
woman vote was 7,122, or very nearly one-third of 
the whole. According to the census of 1890, there 
were 39,343 males and 21,362 females in Wyoming. 
The population has increased during the past six 
years, but it is likely that the proportion of males 
to females remains about the same. The number of 
males of voting age is given as 27,044, of whom 
17,852 were native born and 9,192 were foreign 
born. As there were 14,675 votes cast by men in 
the State, a little over half of the males of voting 
age cast a ballot. There is no means of knowing 
exactly how many women of voting age there were 
in Wyoming in 1890, the census not having inves- 
tigated that subject, but the ratio of persons over 
21 years of age is probably nearly the same in the 





two sexes. 

The males of voting age in Wyoming in 1890 
comprised about 70 per cent. of the total males in 
| the State, and 53 per cent. of them voted. If the 
females of voting age in the State were in the same 
ratio to the total number of males as the males of 
voting age were to the total number of males, then 
there must have been 14,953 females over 21 years 
As 7,122 women voted, about 





of age in the State. 


48 per cent. of the women of voting age must have 
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exercised their franchise privilege, or 5 per cent. | 


less than the men. Considering the general reluc- 
tance of women to taking part in public affairs, and 
the long distances to the polls in many parts of | 
Wyoming, and the inconveniences to which many | 
voters had to put themselves in order to go to the | 
polls, the fact that the ratio of women voters to | 
total voters falls only a little below the ratio of 
men voters is an answer, so far as Wyoming is con- 
cerned, to the claim that women will not vote if | 
given the privilege. 

The case cannot be represented so clearly with re- 
spect to Colorado and Utah, as the vote in those two 
States is not separated according to sexes. But the 
fact that the total vote of Colorado increased from 
93,842 in 1892 to 189,620 in 1896, or mnore tha 
doubled, is strong presumptive evidence that the 
women in that Stagte were nearly as active in votin 
as the men. The same evidence is given by the 
vote in Utah. In 1892 there were 34,605 votes cast 
in the Territory. Last November, when the State 
first participated in a Presidential election and the 
women voted, the total poll reached 78,812, or con- 
siderably more than twice as large as four years 
ago. If these three States are to be taken as proofs, 
it seems to be demonstrated that women in the 
West, at least, will vote if the franchise is given 
them. Whether the same rule will apply to women 
in the East, there is at present no conc-lusive evi- 
dence.--Philadelphia Press. 


— 


ARCHITECTS’ CHARGES. 


Berore His Honor Jupce Lumiry Smirn, Q. C, 
* the Westminister County Court, in the case of 

Skipworth v. Skrine, the plaintiff, an architect, 
sued the rector of Leadenham, Lincolnshire, for 
321. 14s, for visiting the church and making de- 
signs in response to a letter from the rector. The 
plaintiff prepared a drawing of a rood screen, also 
one of an east end, one of a pavement, and one of 
paneling. He estimated the total cost at about 
1,300/. Ultimately, for various reasons, the plain- 
tiff’s designs were not carried out. The defendant 
was willing to pay the amount claimed if the draw- 
ings were handed over to him, but the plaintiff was 
unwilling to part with them. At the hearing both 
parties, after some discussion, preferred that the 
plaintiff's remuneration should be assessed on the 
basis that the plaintiff would retain the drawings 
and the defendant make no claim to them. The 
plaintiff said that the work was special, and not 
subject to any scale applicable to ordinary archi- 
tectural work, and he based his claim on the time 
occupied, which he estimated at fourteen days. His 
honor, in delivering judgment, said that two of 
the drawings contained much detail which doubtless 











took time, but it was not clear that so much was 
required at that stage. 
ant’s solicitor the plaintiff said that it was only 
necessary to make diagram drawings sufficient to 
illustrate 
elaborate 


In writing to the defend- 


the nature of the design, and that such 
drawings as his were made on the sup- 
position that he would retain them, and that the 
drawing of the chancel screen was to be exhibited 
in the church. In the absence of any agreement 
between the parties, his honor gave judgment for 
the plaintiff for 20/., including traveling expenses, 
the defendant abandoning all claim te the drawings. 
—In the case of Ransome v. Castro, his honor said 
that the plaintiff, an architect, made plans and 
obtained tenders for two cottages which the de- 
fendant was willing to erect at a cost not exceed- 
ing 400/. The tenders exceed that sum, and the 
cottages were not built. The plaintiff received from 
the defendant the 8 per cent on the lowest tender, 
which was the ordinary remuneration for what he 
had done. Some five years afterwards the plaintiff, 
at the defendant's request, obtained a fresh tender, 
without result. He also made some slight alter- 
ations in the plans. He then suggested to the 
defendant that, for the purposes of economy, a 
builder might be trusted to do the work under the 
control of the district surveyor without the super- 
vision of an architect, in which case he would 
charge the builder two guineas for a set of tracings. 
This was not agreed to at the time; but eventually 
a builder volunteered to the defendant to do them 
for 4007. The defendant applied to the plaintiff for 
the plans and specifications, and the plaintiff sup- 
plied copies, but sent with them a claim for two 
guineas, The defendant replied that as he had, paid 
the plaintiff for making the drawings they were his 
property, and though he was willing to accept 
copies instead of the original drawing, he would not 
pay for them. When the plaintiff commenced his 
action he limited his claim by his particulars to two 
guineas for making alterations in the drawings and 
specifications; but those alterations were unsub- 
stantial, and there was no promise, either express or 
implied, on the part of the defendant to pay any- 
thing for them. The claim therefore failed.—Lon- 
don Law Journal. 


a 


RECEIVER AND MANAGER'S INDEMNITY. 


T would be an unfortunate day for receivers and 
managers if they were to lose their right of re- 
couping themselves because they carried on the 
business at a loss. Yet in 
substance, gravely argued in Jn re Strabb, the 
latest phase of a long litigation. It was a case in 
which a receiver and manager had been appointed 
in a debenture-holders’ action to complete certain 


this was what was, 
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building contracts entered into by the insolvent 
company with the London school board, and the 
result of the completing of the contracts was a loss 
of 9,0007. The total assets to be fought for were 
only 4,500/7., so that the debenture-holders’ only 
chance lay in postponing the receiver. They put 
it in this way: A receiver and manager ought not 
to advance moneys without the sanction of the 
court. If he choosesto do so it is at his own peril; 
he must lose the money, at least, he must show that 
the expenditure has been beneficial. But how on 
this theory is a receiver and manager to carry on 
the business? He has to buy materials, pay weekly 
wages, and so on; and for this he must put his 
band into his pocket. The true test of his right of 
indemnity is not whether the expenditure is bene- 
ficial, but whether it has been properly incurred. 
A receiver cannot possibly tell what the result of his 
trading is till he balances his books. If it proves 
unprofitable, it is not his business to discontinue it, 
but the debenture holders’. Default in completing 
such contracts, it must be remembered, means a 
heavy claim against the company for damages, 
come round to the same thing.— 


which would 


London Law Journal. 


LANDLORD'S LIABILITY. 


HE judgment of the Court of Appeal in Lane 

v. Cox, aflirming the decision of the Lord 

Chief Justice, lays down two rules. One is, that 
the landlord of a house let on a weekly tenancy is 
under no liability to the tenant to let or to maintain 
As to this, no lawyer probably 
The other is, that the landlord is 


it in good repair. 
felt any doubt. 

not responsible to a person who is in the house on 
the tenant's business for injuries caused by a struc- 
tural defect in the premises which existed at the 
time of the letting. It must, however, not be sup- 
posed that a landlord who lets a house on a weekly 


tenancy is never responsible to a stranger for the 
He may, 
no doubt, be answerable when he has agreed to 
keep the house in repair, and Bowen v. Anderson, 
L. R. (1894), 1 Q. B. 164, shows that he can be sued 
for an injury to a passer-by on the highway due to 
a defect which dates from the time when the house 


results of the non-repair of the premises. 


was let. In Sanford v. Clarke (57 Law J. Rep. 
Q. B. 507), the court held that the landlord was 
liable to a stranger on the highway for injuries 
caused by a defect in a coalplate, which was not 
proved to have existed at the beginning of the 
tenancy, on the ground that there had been a re- 
letting at the end of each week, that is, after the 
nuisance was created, but in Bowen v. Anderson 
Mr. Justice Wills, who was a party to the judg- 
ment in Sanford v, Clarke, admitted that a weekly 





tenancy does not determine every week without 
notice, and that the case has been decided on wrong 
grounds, Fortunately, for the public, the owner 
of a building the different floors of which are let 
separately as offices chambers, is in a somewhat 
different position from the man who lets a whole 
house. When the staircase is in his possession and 
control, there is, at any rate, a duty on his part to 
the persons who come to the premises on business, 
to keep the staircase in a reasonably safe condition, 
— London Law Journal. 
isis 


TAXATION. 


JUDGMENT IN Favor or Non-RestDENtTs — KAN- 
sas SrateE LAw— TAXATION UNAUTHORIZED. 


N Board of Commissioners of Kingman county 
I v. Leonard, decided by the Supreme Court o 
Kansas in December, 1896 (46 Pac. R., 960), it was 
held that, under the statute law of that State, the 
assessment and taxation of judgments rendered by 
the courts of Kansas iu favor of and owned by 
citizens of other States, are not authorized. The 
court said in part : 

It will be observed that the provisions with refer- 
ence to what property shall be subject to taxation 
are very sweeping, and that judgments as well as 
other forms of intangible property, are not only 
included within the general terms used, but are 
specifically mentioned as included in the term 
‘personal property.” Sections 9 and 10 of the act 
require the owners of property subject to taxation 
to make lists thereof, and section 10a provides that 
the statement shall set forth the number of the 
school district or districts in which such property 
was situated on the Ist day of March. It is ably 
and earnestly argued that the common-law rule 
embodied in the maxim ‘* Woblia personam sequentur,” 
applied with full force in this case, and that the 
situs of the intangible property evidenced by the 
judgment is at the domicile of the owner, and sub- 
ject to taxation there only. This rule of law is 
subject to so many exceptions and limitations that 
it is quite as liable to mislead as to furnish a correct 
guide, when considered alone. In the distribution 
of the estates of deceased persons, it is generally, 
if not universally, given full force and effect, both 
as to tangible and intangible property; and, from 
comity, nations foreign to each other generally 
recognize the law of the place of the owner's domi- 
cile as controlling in the distribution of the per- 
sonal estate of the deceased owner. To questions 
of taxation the maxim has very little application. 

Every sovereignty asserts the right to levy taxes 
on persons and property within its protection, and 
the ground on which all taxation is justified is that 
it isa burden necessarily imposed by the sovereignty 
in order to enable it to perform its duty in pro 
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tecting persons and property. (1 Desty, Tax’n, 59; 
Cooley, Tax’n, 19 et seg.; Story, Confl. Laws, 543, 
note A, and cases cited.) Wethink it now quite 
well settled that choses in action belonging to a 
non-resident, in the hands of a managing agent 
within the State, are taxable. (City of New Albany 
v. Meekin, 56 Am. Dec., 522, note page 530, and 
cases therein cited; 1 Desty, T'ax’n, 64; 
York Co., 19 Neb. 50, 26 N. W., 589.) The power 
to tax residents of the State on credits due from 
citizens of other States is often upheld. (Kirtland v. 
Hotchkiss, 42 Conn. 426.) 
results in duplicate taxation. (Dyer v. Osborne, 11 
R. L., 321; note to People v. Worthington, 74 Am. 
Dec. 95, and cases cited.) 


Finch v. 


And this even where it 


The cases upholding the 
power to tax promissory notes and other written 
securities held within the State, though owned by 
a non-resident, sometimes lay stress on the fact that 
the securities are, in a certain sense, property, and 
are subject to seizure for debt, and that a title may 
be made to the intangible debt by delivery of the 
written evidence of it. 

We perceive no valid objection to the power of 
the legislature to tax all judgments by domestic 
courts, and remaining unsatisfied, whether owned 
by citizens of this State, or other States or foreign 
countries, provided the rate of taxation be tiie same 
as that imposed on other forms of property belong- 
ing to citizens of this State. The question here, 
however, is whether the legislature has expressed a 
purpose to tax judgments in favor of a citizen of 
another State, rather than as the power to do so. 
Judgments are included, by the express provision 
of section 2, ia the term “ personal property.” Does 
this mean judgments owned by citizens of this State 
or those rendered by courts within the State, with- 
out reference to ownership? In answering this 
question, some weight, at least, should be given to 
the rule that credits are generally regarded as resid- 
ing with the creditor, The Fisher v. 
Com’rs (19 Kan. 414) isan extreme one, and has 
been criticised. 

A resident of this State may undoubtedly be 
taxed on moneys due him from citizens of other 
States, and this would be equally true after the 
claim is reduced to judgment in a foreign jurisdic- 
tion. Under the provisions of section 7, where the 
owner of a domestic judgment resides in this State, 
it seems clear that it must be taxed at the place of 
his residence, provided it does not pertain to a busi- 
ness located at some other place. Where the owner 
is a non-resident, if taxed at all, it must be taxed 
in the township, school district, or city in which it 
is located, and to be taxable, it must be held to have 
a situs of itsown. The authorities with reference 
to the situs of a judgment are not numerous, and 
no case is called to our attention where the precise 
point now under consideration has been decided in 


case of 





an action where the owner of the judgment re 
sided out of the State. But, in cases where the 
owner resided in the State, it has been held that 
the situs of the judgment for purposes of taxation 
is at the residence of the judgment-creditor. (Meyer 
v. Pleasant, 41 La. Ann. 645, 6 South. 258; People 
v. Eastman, 25 Cal. 601.) 

When this case was first considered the writer was 
strongly inclined to the opinion that a judgment 
should be held to have a situs of its own at the place 
where the record of the court rendering it is kept; 
but it seems quite clear that, if the owner be a resi- 
dent of this State, its situs is with him, at his place 


| of residence, and there is no purpose expressed by 
| the legislature to give judgments in favor of non- 


residents a situs for the purpose of taxation. If 


the legislature wishes to change the rule and estab- 


| lish a situs for taxation for all judgments rendered 


by the courts of this State, it ought to employ lan- 
The 
natural implication from the language in fact em- 
ployed would seem to be that, as to the situs of 
credits for taxation, the rules generally recognized 


guage expressive of its purpose to do so. 


were intended to be followed. 
a 


THE STRANAHAN BROTHERS CATER- 
ING CO. V. FRANK R. COIT 


SUPREME COURT OF OHIO. 


Agency — Master and servant — Malicious act of ser- 
Liability of master for 
injury of such act to third persons — Rule as to 


damages. 


vant against master — 


1. A master is liable for the malicious acts of his 
servant whereby others are injured, if the acts are 
done within the scope of the employment and in 
the execution of the service for which he 
gaged by the master. 


was en- 


2. Where a master owes to a third person the 
performance of some duty, as to do or not to do a 
particular act, and commits the performance of the 
duty to a servant, the master cannot escape respon- 
sibility if the servant fails to perform it, whether 
such failure be accidental or wilful, or whether it 
be the result of negligence or malice. Nor is the 
case altered if it appear that the malice was directed 
to the master. 

3. Where a master is under contract to deliver to 
the proprietor of a cheese and butter factory pure 
milk, and has knowledge that the milk so delivered 
is to be mixed with the milk of other patrons, and 
entrusts the delivery to a servant who, in the course 
of such employment, delivers adulterated milk, the 
master is liable for damages necessarily and directly 
resulting by reason of such delivery, and it is not a 
defence to show that the servant, without authority 
and purposely, to gratify his malice towards his 
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employer, and with intent to injure him, adulter- 
ated the milk so delivered by mixing it with water, 
and that the master had no knowledge of such 
adulteration. In such case the rule of damages is 
compensation for the injury. 

Decided December 8, 1896. 

Error to the Circuit Court of Portage county. 

> 


NOTES OF PERTINENCE. 


The New York JVimes comes to the defence 
of Adjutant-General McAlpin, who was accused by 
the bumptious member of Governor Morton's staff 
of displaying his ignorance by referring to the gov- 
ernor as the “ chief executor,” instead of the ‘‘chief 
executive.” The Zimes points out that the word 
‘*executive”’ is, properly speaking, an adjective. 
**Chief executor,” as a matter of fact, is right, and 
‘chief executive,” unless followed by some such 
word as “ officer” or *‘ magistrate,” is wrong. 

The January disbursements of interest on bonds 
and dividends on stock in New York on January 1 
8,391,390. 


aggregate $7 


> > 


5 


he students of the College of Laws of Syracuse 
University have adopted the following descriptive 
yell: 
**Agency, contracts, bills and notes, 

Equity , pleadings, sales and torts, 


Domestic relations, raw! raw! raw! 


” 


Syracuse ’ Varsity, College of Law! 


The losses by fire in this country and Canada in 
December, 1896, were about $1,000,000 larger than 
in 1895 or 1894, but for the year 1896 they were 
much below either of those years. Since May the 
monthly reports have shown continuous decreases 
as compared with (895, up to November, when the 
difference amounted to nearly $5,000,000. The 
total losses for the year aggregated $115,600,000, 
which was $7,000,000 less than in 1895, and more 
than $12,000,000 less than in 1894. These changes 
are large enough to favorably affect the year’s busi- 
ness of most insurance companies. 

Two of the most unique cases of thieving on 
record are being investigated in Haverhill. One is 
the stealing of 15,000 live fish, and the other the 
theft of a big stone wall surrounding the cemetery 
of the Hebrew Burial Association. This is believed 
to be the first instance ever chronicled of the lar- 
ceny of a stone wall from a graveyard, 

The next Maine legislature must consider putting 
further restrictions into the game laws. There are 
said to have been 50,000 men in the State hunting 
big game since September 10. It is stated that in 
this time 800 caribou, from 1,000 to 2,000 moose, 
and 20,000 deer, beside bear and other animals, 
have been killed. It further appears that the fall 
hunters now exceed the summer boarders in number, 





and are an equally fruitful source of profit. The 
railroads and hotel interests are in favor of letting 
things go on as they are, but the more far-seeing 
consider that it won’t be long at this rate before 
the game supply will be swept away, and the present 
advantage to the State lost beyond recall. 

An Indiana farmer, closing his front doors against 
the entrance of two strange and armed men, goes to 
the rear of his house with a shotgun, presumably 
There the strangers 
meet him, order him to throw up his hands, and 
when he fails to do so shoot him dead, and claim 
they did so in self-defence. The Kentucky officers 
who were the actors in this tragedy are likely to 


for the defence of his home. 


learn that, outside their jurisdiction, they were with- 
out authority of law and that the man shot was the 
party upon the defensive.—Louisville Commercial. 

Chairman Austin’s bill to regulate the height of 
buildings in the city of New York is similar to the 
Austin anti-skyscraper bill of 1896, with the excep- 
tion that the basis for estimating the height to be 
permitted is in the present bill taken as twenty 
times the square root of the width of the street, in- 
stead of fifteen times,as in the bill of last year. 
This amendment was decided upon by Mr. Austin 
just before submitting the bill. 

The Supreme Court has decided the Fort Edward 
police measure unconstitutional, and ordered the 
board of supervisors of Washington county to assem- 
ble and audit Deputy Sheriff Ryan’s bill for services 
and disbursements in detecting and arresting bur- 
Judge Sto- 
‘«The act would 


glars and recovering stolen property. 
ver, in writing the opinion, says: 
be better entitled, ‘An act to relieve the town of 
Fort Edward from the expense of the administra- 
tion of justice in criminal cases.’ ” 

I. Townsend Burden, whose home in New York 
was robbed of $50,000 worth of jewels in July last, 
has refused to pay the bill for the freight on his 
stolen gems from London, where they were taken 
from the two thieving servants of the Burden 
The bill amounts to $531.78. Morton, 
Bliss & Co. had charge of the gems, after they were 
confiscated, and incurred the expense. When the 
firm asked Mr. Burden to pay the amount he re- 


household. 


fused, saying that the county was liable for it. 
District Attorney Olcott, of New York, audited the 
bill, when it was presented, under the misunder- 
standing that his predecessor had approved of it, 
but Comptroller Fitch refused to pay it, and says 
he will not settle until he is ordered to do so by 
the courts. 

‘The decision of the Appellate Division, in Brook- 
lyn, sustaining an order refusing a writ of man- 
damus to the Inebriates’ Home, at Fort Hamilton, 
requiring the comptroller of the city of Brooklyn to 
pay over 15 per cent of excise moneys, passes upon 
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interesting questions under the provisions of the 
new Constitution in reference to charitable institu- 
tions. The Inebriates’ Home, from its reorganiza- 
tion in 1867, has been in part supported by excise 
moneys. The court holds that the rules adopted by 
the State Board of Charities, in pursuance of the 
Constitution, and these acts, with the Constitution, 
cover the whole question and establish a uniform, 
harmonious system which it was the purpose of 
the Constitution to accomplish. The effect of the 
constitutional provision is held to operate upon 
statutes then existing, and that its effect was to 
modify the act under which this application was 
made by striking out the command to pay, leaving 
simply in force the authorization to pay. 


BENCH BADINAGE. 


“A little nonsense now and then, 
Is relished by the wisest men,”’ 


and it is sometimes really restful to find the solemn 
and stilted paragraphs of an opinion parenthesized 
with quaint observations, felicitous expressions, or 
pungent pleasantries — particularly so when the 
proprieties are not impinged nor the gravities trifled 
with. But when the subject-matter is scrious, and 
the relations of the parties are sacred, involved in 


a cause, judicial playfulness seems as much out of 


place as a jest at a funeral, or a prayer at a political 
A reading of the opinion of the Massachu- 
Smith 
(45 N. E. 52), will emphasize the pertinence and 
justice of the above observations. 


caucus. 
setts Supreme Judicial Court, in Smith v. 


The case was libel for divorce brought by the 
wife, upon the grounds of cruel and abusive treat- 
ment. Evidence for libel showed that the libelee 
was in the habit of throwing eggs, chairs, books 
and lighted lamps at her, occasionally knocked her 
down, kicked her in the bowels, pulled her out of 
bed and dragged her around the room by the hair, 
and administered cold shower baths to her while 
she was in bed. The libelee admitted most of these 
matters to be true, but said they were done in fun. 
(!) Instead of the court sharply reproving the 
libelee for speaking of his brutalities as frivolous, 
the incongruous idea which he entertained as to 
what constitutes merry-making, seemed to appeal 
to the court’s sense of humor, as it, in the exuber- 
ance of its facetiousness, said : *‘ How far the libel- 
ee’s actions were mere. bucolic pleasantries was for 
the judge who heard the evidence, to say.” 

The Smiths lived in the country. Had they 
dwelt in the city, would the court have character- 
ized the cruelties complained of as urban gayeties? 
The covert sneer as well as the unseasonable airiness 
of the phrase render it unworthy of a place in a 





judicial pronouncement upon a controversy involv- 





ing the most serious affair and most sacred relation 
that are known to human existence. Such misfit 
humor and ili-timed jibes, courts may well leave to 
penny-a-liners or playwrights. — Chicago Law 


Journal, 
—— + 


VERDICT OF A HUNGRY JURY 


EARLY three hundred years ago Alexander 
Pope wrote : 


‘*The hungry judges soon the sentence sign, 
And wretches hang that jurymen may dine.” 


N 


This ancient couplet has received a great illustra- 
tion in Boston in the case of Thomas M. C. Bram, 
tried for the murder of Captain Charles Nash of the 
bark Herbert Fuller. According to the Boston 
Herald, it has been stated, and probably not with- 
out truth, that the jurors agreed to convict because 
they were hungry. While certain members of this 
famous twelve deny such to be the fact, it is never- 
theless true that all of the dozen were hungry, and 
all desired to get and 
monotonous duty. Ofticers of the court state that 
the failure to order a dinner for the twelve arguing 
men was an oversight, and was altogether uninten- 


away from their tedious 


tional on the part of the interested parties ; yet it 
is certain that the rumor which circulated and 
gained much credence throughout the jury room, 
that there was nothing more to eat until a verdict 
was arrived at, hastened the decision of some of the 
doubtful ones. The last of the twelve to hold out 
for a disagreement remarked, as be cast his last 
ballot for conviction : ‘‘ May God forgive me and 
have mercy on my soul if Ihave done wrong.” The 
verdict came as a surprise to almost everybody, the 
general opinion of those who had read the evidence 
being that the jury would either acquit or disagree. 
It was one of the maxims of Lord Stowcll that ‘‘a 
lubricates and Lord Byron 


‘ . 9 
dinner business, 


tells us : 
‘*All human history attests 
That happiness for man,—the hungry sinner! — 
Since Eve ate apples, much depends on dinner.” 
—Alhany Argus. 


* - 


Aotes on Recent Amevican Decisions. 

TELEGRAPH COMPANIES — CIPHER MESSAGES — DE- 
LAY IN DELIVERY.— In Ferguson v. Anglo American 
Tel. Co., Limited, decided by the Supreme Court 
of Pennsylvania in November, 1896 (35 Atl. R. 979), 
it was held that a telegraph company’s liability for 
delay in delivering a cipher message, whose import- 
ance is not disclosed, is limited to the amount paid 
for its transmission. The court said in part: 

The rule on this subject is stated in 25 Am. & 
Eng. Enc. Law, 842, 843, as follows: ‘* The rule 
already set out as to the measure of damages con- 
fines the plaintiff’s recovery in actions against the 
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company for negligence to such as may fairly be 
supposed to have been in contemplation of the 
parties at the time of making the contract. This 


being true, it follows as a logical and necessary 


| 


claimed for mere delay in delivery, the face of the 


| telegram ought ts contain something to put the 


sequence that, where the message as delivered for | 
| harmony with the view taken in Abeles v. Tele- 
| graph Co. (87 Mo, App. 554), in which the Court 


transmission is unintelligible, except to the sender 
or the addressee, and the company had no informa- 


tion otherwise as to its character and purport, nor | 


of its importance and urgency, the party injured 
can recover of the company nothing more than 


nominal damages, or at most the price paid for | 


transmission. And this is the rule which has been 
by the English and American courts 
almost without exception.” Many decisions of the 
courts of this country and England are cited as 


sustaining the rule above stated. 


adopted 


The numerous 
decisions of the courts of many States will be found 
to be opposed to the decisions of the courts of only 
three States, those of Virginia, Georgia and Ala- 
bama. Florida has recently reversed an earlier 
case, and thus joined the majority of the States on 
this question. 

The reasons advanced in support of the decisions 
which support the ruling of the court below have 
been various, the one most commonly applied being 
juxendale (9 Exch. 341). It 
is earnestly contended by the appellants that the 


the rule of Hadley v. 


rule of Hadley v. Baxendale has no application to 


the ease in hand; that the word ‘‘contemplate ” is 


there used as contradistinguishing what is proxi- 


mate and direct from what is remote and specula- 
tive, as in Pennypacker v. Jones (106 Pa. St. 237,) 
and Express Co, v. Egbert (86 Pa. St. 360). They 
also call our attention to the fact that the view of 
Hadley v. Baxendale, contended for by the defend- 
ants, has been unsuccessfully urged upon this court 
at least twice before, namely, in Telegraph Co. v. 
Pa, St. 262,) and Telegraph Co. v. 
Landis (Pa. Sup. 12 Atl. 467), and that, therefore, 
this question is not an open one. 


Wenger (55 


We do not con- 
cede that the rule of Hadley v. Baxendale has no 
application to this case, nor that the decision of 
this court in Telegraph Co. v. Wenger or in Tele- 
graph Co. v. Landis is opposed to the ruling of the 
court The message in Telegraph Co. v. 
Wenger disclosed to the agent of the company the 
of the it related, and 
there was uncontradicted evidence that the sender 
‘notified the operator that he would look to the 
company for damages if they failed in transmitting 
the message.” In Telegraph Co. v. Landis there 
was enough on the face of the message ‘‘to indicate 
to the operator that it referred to sheep, to be 
shipped to Philadelphia, and their price.” 


below. 


nature business to which 


It was 
a case not of delay, but of error in transmission, 
and Paxson, J., speaking for this court, said: 


‘It seems reasonable that, where damages are 


| question. 





company on its guard. A delay of a day or even a 
few hours might cause a heavy loss.” This sugges- 


tion is applicable to the case now before us, and in 


said: ‘Aside from the reasons which support the 
tule of damages in Hadley v. Baxendale, there is 
here a question of public policy, to which we could 
not shut our eyes if we were in doubt upon the 
Upon any other rule, where a cipher dis- 
patch is delivered to a telegraph company for trans- 
mission, and not translated to them, and there is a 
delay in delivering it, or a total failure to deliver 
it, the door is open to unlimited fraud upon the 
company. The evidence of its meaning is entirely 
in the breast of the sender and person to whom it 
is sent. They may construct any meaning they 
choose, and upon the meaning thus constructed 
they may, by evidence which the company will be 
powerless to rebut, construct any fabric of facts on 
which to build an action for damages which they 
may see fit.” That the measure of damages con- 
tended for by the appellants might produce such 
results is obvious. Under it a telegraph company 
may receive for transmission a cipher message 
which on its face is absolutely unintelligible to 
them, and was intended by the sender to be so, and 
for the slightest delay in transmitting it they may 
be charged with damages which cannot reasonably 
be supposed to have been in the contemplation of 
both parties, when they received it. Surely such a 
message furnishes no tangible ground for an infer- 
ence that it relates to an important business trans. 
action, or that the slightest delay in the delivery of 
it might subject the company to liability for such 
damages as are claimed in this case. 

In Candee v. Telegraph Co. (84 Wis. 471), Dixon, 
C. J., said: ‘It cannot be said or assumed that 
any amount of damages or pecuniary loss or injury 
will naturally ensue or be suffered, according to the 
usual course of?things, from the failure to transmit 
a& message, the meaning and import of which are 
wholly unknown to the operator. The operator 
who receives, and who represents the company, and 
may for this purpose be said to be the other party 
to the contract, cannot be supposed to look upon 
such a message as one pertaining to transactions of 
pecuniary value and importance, and in respect of 
which pecuniary loss or damages will naturally 
It 
may be a mere item of news, or some other com- 
munication of trifling or unimportant character. 
Ignorant of its real nature and importance, it can- 


arise in case of his failure or omission to send it. 


not be said to have been in his contemplation, at 
the time of making the contract, that any particular 
damage or injury would be the probable result of a 
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breach of the contract on his part.” To subject the 
company to the same liability for mistake or delay 
in the transmission of such a message that it might 
be subject to for a like mistake or delay in the 
transmission of an intelligible message would open 
the door to the perpetration of fraud, and disregard 
the well-settled rule of Hadley v. Baxendale. We 
find nothing in Express Co. v. Egbert, or in Penny- 
packer v. Jones which can be considered as a re- 
pudiation or qualification of that rule, or in the 
way of its application to the case at bar. 
siscascaicelletideraen 
Rew Books and Rew Editions. 

{The Law Journat will, in future, make a special 
feature of this department, fully and fairly review- 
ing all new works and editions promptly upon 
receipt of copies from the publishers. ! 

A Treatise on the Law of Fire Insurance, with a 
Philosophical and Analytical Discussion of Leading 
Cases, by D. Ostrander, of the Chicago Bar. Second 
Edition, revised and enlarged. St. Paul, Minn., 
West Publishing Co. 

The second edition of this work, one of the really 
valuable text-books on the particular branch of the 
law of which it treats so clearly, ably and fully, 
indicates its appreciation by those for whose use 
the book was intended. Mr. Ostrander has well 
succeeded in presenting ina familiar manner the 
more complicated and less understood questions 
which, in the construction of the insurance con- 
tract, will sometimes call for consideration, with the 
illustration of legal rules and principles afforded by 
a large number of instructive cases carefully ana- 
lyzed and decided by the English and American 
courts. Especial attention has been given to point- 
ing out the use of certain important conditions 
found in all insurance policies which are the cause 
of dispute and litigation under a great variety of 
unlooked for contingencies. With much _pains- 
taking, the author has endeavored to point out the 
rocks on which the insured’s confidence of pro- 
tection may be wrecked. The writer says: ‘‘ The 
‘policy ’ is primarily for the benefit of the property- 
owner. The interests of all others are only inci- 
dental. To him it is of the highest importance 
that the contract is one of mutual covenants; that 
there is something for both parties to perform; that 
his duty is not ended with the payment of the pre- 
mium. In a clear understanding of all these duties 
the policyholder will find his greatest security.” 
Realizing that many lawyers and others, non-pro- 
fessional men, who may frequently have occasion 
to consult a treatise on the subject of fire insurance 
law, have only limited opportunity to refer to 
libraries for the purpose of examining authorities 
cited, the author has endeavored to relieve their 
embarrassment, so far as possible, by incorporating 





into the pagesof his book as much of the text of 
leading cases as will enable tlhe reader to under- 
stand intelligently the principles of law relating to 
each particular case under discussion. 

In his introduction to the work the author points 
out the fact that for a long period insurance was 
confined to marine risks, and when the business was 
extended to the protection of property-owners 
against loss by fire, it was in opposition to much 
prejudice on the part of the general public, because 
of the popular belief that it would increase crime 
and cause even honest people to relax in the watch- 
ful care which every property-owner should exercise 
to prevent accidents by fire. This expectation, 
he concedes, has been realized to a degree that sug- 
gests a doubt whether, in the interests of property 
and morality, the business of insurance should not 
be so regulated by statutory law as to prevent insur- 
ing in such an amount that the insured will no 
longer have a substantial interest in protecting the 
subject from loss. ‘The destruction by fire of prop- 
erty to the value of more than one hundred miltions 
of dollars annually presents an important problem 
for the consideration of the economist. Notwith- 
standing the better facilities provided for extin- 
guishing fires, the work of destruction goes on year 
after year—a destruction in which, he says, fraudu- 
lent carelessness and intentional crime have come to 
be a large element. The insurer, he thinks, is no 
more to blame than the insured for this condition 
of affairs, for the latter demands  indem- 
nity, in very many cases, upon the basis of 
greatly exaggerated values. Over-insurance is 
no less the rule among honest persons than among 
rogues. When a loss occurs under circumstances 
that clearly point to incendiarism, it will seldom oc- 
cur that the general public will manifest any con- 
siderable interest in finding out, and bringing to 
just punishment, the guilty party; the authorities 
are also frequently indifferent, and thus it will hap- 
pen that crime is often committed with impunity, 
and the criminal well remunerated for his clever 
undertakings; who proceeds with confidence to re- 
peat, under other circumstances, and at other places, 
a crime that has been attended with so much profit. 
The writer also calls attention to the fact that in- 
surance companies, as a rule, perform their obliga- 
tions with promptness, and often with a liberality 
that frequently suggests more of waste than busi- 
ness prudence. Being accustomed to regard loss as 
the inevitable incident of the undertaking in which 
it is engaged, the company seldom seeks an avoid- 
ance of the contract, and these liberal methods of 
dealing arise largely from the nature of the busi- 
ness, as well as from the desire of the insurer to 
profit from the reputation derived from the liberal 
treatment of patrons. 

Throughout, the work is carefully prepared, indi- 
cating conscientiousness in every page, and will be 
found exhaustive in its treatment of all phases of 
this interesting and important subject. 
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Current Lopics. 


NE of the most remarkable criminal cases 
ever submitted to a court of justice for 
solution was recently concluded in Boston by 
the conviction of the prisoner of the crime of 
murder in the first degree; but it is generally 
conceded that the verdict of the jury does not 
by any means clear up the mystery surrounding 
the case. To say the least, the testimony ad- 
duced on the trial cannot be considered con- 
It could 
not be truthfully said to leave no reasonable 
doubt that Thomas M. C. Bram, the mate of 
the vessel, killed the three persons who were 


clusive of the guilt of the accused. 


found murdered at sea on the barkentine Her- 
bert Fuller, in July last. The jury was out 
twenty-seven hours and took at least twelve 
formal ballots before coming to an agreement. 
Although it had been engaged in the trial for 
three weeks and heard all the testimony in 
court carefully sifted, presented and argued 
from every possible point of view, the members 
occupied themselves for nine hours after leaving 
the court-room with a study of the case in all 
its bearings, using the notes taken and the 
sketches and plans furnished of the scene of 
the murders, and then, and not until then, was 
the first ballot taken. This ballot showed nine 
votes for conviction and three for acquittal. 
Subsequent ballots showed four jurors in favor 
of acquittal, and in one there were five in favor 
of the prisoner. That the final result would 
have been a disagreement, if there had not 
been some delay in providing the jurors with 
dinner, seems not at all improbable. In addi- 
tion to the non-appearance of their dinner, the 
verdict is supposed to have been influenced by 
the refusal of the court to reply to a question 
from the jury as to whether or not a six-to-six 
vote on agreeing to disagree was legal. When 
the court ignored this question and dinner 
failed to materialize, the jury speedily took a 
stern view of the subject and determined 
upon a verdict of conviction. 


Thus it is 
once more demonstrated that the vote of 
individuals, as of nations, may often hinge upon 


Vor. 55 — No. 3. 











apparently trivial circumstances. That there 
was good ground for doubt and perplexity in 
the minds of the jury, a brief review of the 
facts brought out on the trial willshow. Bram, 
who was first mate of the Herbert Fuller, was 
charged with the murder of Capt. Charles I. 
Nash, the captain’s wife, and of the second mate 
of the vessel, August W. Blamberg. The Fuller 
sailed from Boston on July 3, with lumber, 
bound for Rosario, in the Argentine Republic. 
Captain Nash took with him his wife, who is 
said to have been young and good-looking, and 
a young graduate of Harvard University named 
Lester Hawthorne Monks, who was an invalid 
and desired to take a long sea voyage for his 
health. Among other members of the crew 
who figured in the tragedy was Justus Leopold 
Westerberg, a Swede, who was registered as 
Charles Brown, and who, it is claimed, was a 
man of surly temper and taciturn manner. Sail- 
ing from Boston on the 3d of July, nothing oc- 
curred to vary the monotony of a sea voyage 
until the night of July 13, or rather the early 
morning of July 14. There was nothing, so far 
as known, to presage the approaching tragedy, 
no indications of ill-will, no personal collisions 
or manifestations of bad feeling. The first 
mate, it is said, did not like the passenger, 
Monks, but he does not appear to have been 
thrown very much with him, as the routine 
work of the ship fell to the first mate, and Monks 
spent a large part of his time in the evenings in 
the cabin with the captain and his wife, both of 
whom had taken a great fancy to the young 
man. 

About 2 o’clock on the morning of July 14, 
Monks testified, he was awakened by a woman’s 
scream, repeated more faintly a moment later, 
He sprang from his berth, seized his revolver 
and made his way to the chart-room, where the 
captain had been sleeping. He found the 
captain lying butchered on the floor, and open- 
ing the door of Mrs. Nash’s cabin found that 
she, too, had been slaughtered. He imme- 
diately rushed on deck and called out to 
Bram, who was walking up and down the 
deck, that the captain had been murdered. 
His revolver was still in his hand, and in 
his excitement he pointed it at the mate as 
he called out the fearful information to him. 
Monks says Bram immediately threw a heavy 
board at him, which narrowly missed his 
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head, and cried out excitedly, “ No, no,no!” 
refusing to credit his statement. He accom- 
panied Monks below, however, and there they 
found the bodies of the captain and his wife 
almost hacked to pieces. The body of the 
second mate was discovered later, hacked in 
the same terrible manner. During the inves- 
tigation that followed, Bram discovered under a 
pile of lumber an axe covered with blood, and 
exclaimed: “ Here is the axe that did it. What 
shall I do with it?” Monks replied: “ Throw 
it overboard, or the crew will use it on us,” and 
in accordance with this suggestion Bram at 
The first 
theory of the crime appears to have come from 
Bram. He suggested that the second mate 
had entered Mrs. Nash’s cabin and been dis- 


once threw the axe into the sea. 


covered by the captain, who struck him with 
the axe. The second mate, he argued, wrested 
the axe from the captain, killed him and his 
wife with it, threw the weapon on deck, crawl- 
ed back to his cabin, and died of his wounds. 

Bram’s story was that while on deck a few 
minutes before two o'clock he saw Charles 
Brown, the Swede, who had been steering, re— 
turning to the wheel, and on approaching him 
saw him putting on his slippers. Just at that 
moment Monks came up the companionway 
pointing a revolver at him. Bram grabbed a 
board in self-defense, and when Monks an- 
nounced that the captain had been murdered 
he threw the board violently down in his ex- 
citement, narrowly missing Monks. At Bram’s 
suggestion Brown, who was said to be exceed- 
ingly moody and nervous after the murders, 
was put in irons. Then Monks, Spencer, the 
colored cook of the vessel, and Bram consulted 
as to what they should do. insisted 


that they should make for -French Guiana, 


Bram 


which was 1,500 miles away, but the others in- 
sisted upon going to Halifax only 750 miles off, 
and Monks took command of the vessel and 
took the ship to that port. Meanwhile Monks 
and Spencer became suspicious of Bram and 
put him in irons. At Halifax the 
crew was arrested and transferred to Boston. 
The crime having been committed on an Amer- 
ican vessel on the high seas, it came under the 
jurisdiction of a United Statescourt. Here all 
the prisoners were examined, and all discharged 
except Bram, who was indicted for murder. 


whole 


Brown’s testimony as to the mate’s guilt was 





direct and positive. He swore that while 
standing at the wheel he heard a noise, and 
looking through a window he saw Bram strike the 
prostrate captain three times with some heavy in- 
strument. There were inconsistencies and con- 
tradictions in Brown’s story, and its credibility 
was further impaired by an affidavit offered by 
the defence showing that in July, 1891, Brown 
had attempted to kill a man in Rotterdam ; 
that upon his arrest he was found to be insane, 
and that when discharged from the hospital he 
had no recollection of the occurrence. Brown 
admitted the truth of the affidavit, and medical 
experts for the defence testified that a man 
affected as he was said to have been might 
have committed the murders when insane with- 
out retaining any recollection of his act. The 
prosecution, in its turn, then offered to prove 
by a witness named Nicholas, of Baltimore, 
that on a previous voyage on the schooner 
White Wings, of which he was first mate and 
Bram second, Bram proposed that they should 
kill the captain of the vessel and then sell her 
and her cargo. Bram, according to this pro- 
posed testimony, said that he had “ disposed” 
of two vessels previously. This evidence was 
not admitted. Bram himself took the witness 
stand and, it is said, made a very favorable im- 
pression. The foregoing review of the testi- 
mony, for which we are indebted to the Balti- 
more Suz, shows that while Bram may be the 
man who committed the three murders, the evi- 
dence of his guilt is far from satisfactory, and 
the question may still be asked: Who com- 
mitted the murders for which Bram has been 
The life 
may occur mysteries deeper and more diffi- 
cult of solution fertile 


convicted ? case shows that in real 


than any which the 


imagination of the romancer is able to invent. 


A somewhat curious suit in which John D. 
Rockefeller 


before Judge Pryor in the Special Term of the 


is interested, has been on trial 


Supreme Court,in New York. 
is the Tabernacle 


The plaintiff 
3aptist church, which sued 
Mr. Rockefeller to compel payment of arrear- 
ages of interest on $50,000 Northern Pacific 
bonds given by him to the church in 1891, and 
to compel him to pay $2,500 in lieu of interest 
until Mr. Rockefeller 
gave the church $50,000 worth of good in- 
terest-bearing bonds, and if they have ‘depre- 


19OT. claims that he 
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ciated in value he ought not to be responsible 
for the income that was expected from them. 
Under some conditions the famous millionaire 
probably would not hesitate to make up any 
deficiencies in the receipts anticipated ; but it 
seems that he and Rev. Daniel C. Potter, 
pastor of the church, had a quarrel of some 
kind and the pastor was ousted from. his place. 
To sue a benefactor for the purpose of com- 
pelling him to make good the profits of his 


gift is certainly a novel performance in modern 


church history. A majority of churches would 
be only too glad to get the principal of such 
a gift without making a fuss over a default or 
Hereafter Mr. Rocke- 
feller is likely to put in a non-assessable clause 
donation to a church or 


reduction of dividends. 


when he makes a 


public institution. 

In Holt v. Holt, Judge Andrews, in the 
N. Y. Supreme Court, Special Term, Part V, 
recently rendered a very interesting decision as 
to the legal meaning of the word “ cohabita- 


tion.”” The action was brought by the plain- 


tiff to secure an absolute divorce on the ground 
of the defendant’s adultery. ‘The defendant 
admitted the charge of, adultery, and also the 
charge made in the complaint that he contracted 
a venereal disease, which he communicated to 
his wife ; but he pleaded condonation because, 
after his wife knew of the commission of the 
adultery, she lived with him for several weeks, 
The court in delivering the opinion said : 


The learned counsel for the plaintiff, and 
also for the defendant, and their respective 
clients, appear to have fallen into the error of 
supposing that the “ cohabitation ’’ referred to 
in our statutes, and which is made evidence of 
forgiveness, is synonymous with sexual inter- 
course. The wife admits that she did live in 
the same house, and occupied the same bed 
with her husband, for four or five weeks after 
she knew about the adultery; but she swears 
that she had no sexual intercourse with him ; 
while the husband, on the other hand, swears 
there was such intercourse. If the case turned 
upon the question whether the testimony of the 
wife or that of the husband in regard to this 
matter is entitled to credit, I should believe the 
wife. But the legal meaning of the word “co- 
habitation” is not synonymous with sexual inter- 
course. “To cohabit is to dwell together. So 
that matrimonial cohabitation is the living 
together of a man and a woman ostensibly as 
husband and wife.” (Bishop on Marriage, Di- 
vorce and Separation, section 1669.) As the 
evidence is undisputed that the plaintiff did 





dwell with the defendant as his wife for a 
period of between four and five weeks after she 
knew of the adultery, and as there is some other 
evidence in the case tending to prove that she 
forgave him, I am compelled to find that the 
adultery was condoned by the wife. It does 
not follow, however, that she cannot succeed 
in this action. The merits of the case are 
altogether with her, and the court should grant 
her relief if it can. It is the settled law, at 
least in this State, that condonation of adultery 
on the part of the husband is upon the condi- 
tion, not only that the offense shall not be re- 
peated, but also that the husband shall con- 
tinually thereafter treat his wife with conjugal 
kindness, and that a breach of this condition 
revives the original right to divorce. This 
doctrine was settled by the Court of Errors in 
the well known case of Johnson v. Johnson (14 
Wendell, 637). In that case the wife sued the 
husband for divorce on the ground of his 
adultery, and he set up in defense, and proved 
her condonation of it; “ to take away the effect 
of which, it was shown on behalf of the wife 
that though there had been no subsequent 
adultery, or even actual violence, the husband 
had totally neglected to attend to her comfort, 
had insulted her with opprobrious epithets and 
offensive language, and had otherwise pursued 
towards her a course of conduct calculated to 
wound her feelings and alieniate her affections. 
Vice-Chancellor McCoun held that the con- 
doned adultery was thereby revived: Chan- 
cellor Walworth, on appeal, reversed this 
decision ; the Court of Errors, on further ap- 
peal, reversed the decision of the Chancellor, 
confirming that of the Vice-Chancellor.’’ 
(Bishop on Marriage, Divorce and Separation, 
section 317.) 

The learned reporter of the case in 14 Wen- 
dell adds, in a note, that when the court came 
to settle the decree, Senator Kimball, who had 
voted with the majority, stated the ground of 
his vote to be that he did not regard the con- 
donation as sufficiently proved, so he had not 
considered the question of revival, and the 
reporter drew the inference from this fact that 
the question was still open in New York. Mr. 
Bishop, however, commenting upon this note of 
the reporter and the inference drawn by him, 
says, ‘‘But why, it does not appear, since 
throwing out the vote of Kimball, for it could 
not be counted the other way, there would be 
left 10 to 9,” and Mr. Lockwood, in his Reversed 
Cases (page 145), says, “ We believe the pro- 
fession consider the question very well settled 
by the opinion of Chief Justice Savage.” This 
decision is cited and followed in Timmerson 
v. Timmerson (2 How. [N. S.] 526); and in 
Hoffmire v. Hoffmire the facts were that the 
wife forgave her husband’s adultery, and after- 
wards he committed a felony for which he 
was sent to prison; it was held by the Vice 
Chancellor and, on appeal, by the Chancellor, 
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that the cause of action for the adultery was 
revived (Hoffmire v. Hoffmire, 3 Ed. Ch. 173; 
7 Paige 60.) In the case at bar, it appears 
that, after the husband had confessed the com- 
mission of the adultery, he was very penitent, 
asked his wife to continue to live with him, 
promised to provide abundant means for her 
support, and to treat her with kindness. She, 
having no means, and being unwilling to return 
to her parents, consented to remain with him, 
and did so remain for a period of between four 
and five weeks. According to the wife’s testi- 
mony, this promise upon his part was not kept; 
he did not furnish sufficient means to enable 
her to conduct the household, and on the day 
when she finally left, insulted her and treated 
her with great physical violence; and that she 
thereupon took her child and left the house. 
The husband contradicts his wife’s testimony: 
claims that he furnished all the means he could 
afford, denies the insulting treatment, and at- 
tempts to excuse his resort to physical violence. 
I, however, believe the testimony of the wife, 
and I think that, the condition upon which the 
adultery was forgiven having been broken by 
the husband, the cause of action for adultery 
is revived, and that the plaintiff is entitled to 
a divorce. 


In the suit of Harry P. McGown, son of 
former Justice Henry P. McGown, of the 
City Court of New York, for an absolute 
divorce and the custody of their child, against 
his wife Mary Emma, who, on the strength of 
a North Dakota decree married Harry W. Bell, 
Justice Russell, of the Supreme Court, has 
handed down a decision in favor of McGown. 
The defendant, a daughter of Dr. John H. De- 
marest, a friend for many years of Justice 
McGown, married young McGown in 1887. 
Bell, who is a tile manufacturer, had boarded 
with them in New York city. On April 24th 
last she left her husband and went to Fargo, 
N. D., where she got a decree against her 
husband, who did not appear, not being served 
with papers in that State. He contended the 
decree was not binding upon him. McGown 
is suing Bell to recover damages for the aliena- 
tion of her affections. After speaking of the 
claims of the defendant, that the courts here 
are bound to recognize a divorce which is 
valid in another State, and to recognize her 
subsequent marriage to Bell in that State, 
Justice Russell says : 

“These claims are manifestly unsound. 
The domicile of the wife is the residence of the 
husband. While there are exceptional circum- 





stances which justify the living apart from the 
husband against his will, and while a residence 
away from him may be gained with his con- 
sent, still, for legal purposes, unless for suffi- 
cient causes, the wife’s place of residence is at 
the home of her husband and child, and she 
cannot acquire a foreign residence for the 
express purpose of freeing herself from the 
charge of violation of duty, and exempting 
herself from its obligations. Nor, if she had 
gained a residence in the State of North 
Dakota, would her suit there have been effect- 
ive. To sever the marriage tie by judicial 
force, the courts must gain jurisdiction by per- 
sonal service of process upon the defendant, 
When the 
defendant went through the form of a marriage 
on September 26, 1896, to Mr. Bell, she was 
still the lawful wife of the plaintiff in this 


or by his voluntary appearance. 


action. Her own wrong-doing, therefore, can- 
not render valid the judgment of a North 
Dakota court, which, but for that act, would 
have been wholly invalid. 
with the counsel for the defence, that she 


should have the custody of the child.” 


Nor can I agree 


The public hearings before the Greater New 


York Commission on the chapter in the charter 
draft prepared for the organization and govern- 
ment of the Police Department of the Greater 
New York, are bringing in a valuable way 
public sentiment on this subject. It is pointed 
out as a singularly significant fact that those who 
champion a bi-partisan police board are identi- 
fied by their present or past public record with 
that political monstrosity commonly called 
“ bossism.”’ 

Commissioner Roosevelt struck the keynote 
when hesaid: “ This bi-partisan system means 
dickers, and it means nothing of good for the 
police force or the city.” This is the head 
and front of this offensive and odious system. 
According to the view of the New York Maz/ and 
Express, “ it means dickers, because it was con- 
ceived, created and put into operation for that 
purpose. We have no desire or intention to 
call in question the motives of the able citizens 
constituting the Committee on Draft, much less 
would we cast the least reflection of doubt or 
disparagement upon the Greater NewYork Com- 
mission in advance of its final action on this 
critical and vital question. But the statement is 
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given out with the positiveness of supreme offi- 
cial authority that ‘ the bi-partisan plan of police 
organization will remain in the charter draft, no 
matter what views may be expressed before the 
draft is submitted to the Legislature.’ Now, it 
would be a direct insult to the intelligence of 
the gentlemen constituting the commission o 
assume that they do not appreciate the full 
significance of this statement. The bi-partisan 
system of police organization and government 
is simply a contrivance, most ingenious and 
hitherto eminently successful, for facilitating 
political dickers and securing immunity for 
official corruption. Such a system destroys re- 
sponsibility, which is always the most essential 
and potent factor in the maintenance of the 
purity and efficiency of the public service. In 
dividing the responsibility equally between the 
two principal political organizations, there is no 
possible restraint upon the use of power, and 
no hope of relief in case of its abuse. Both 
parties being equally guilty, each is equally 
anxious for concealment. Under such condi- 
tions, corruption is the logical result. The only 
alternative is a factional fight within the de- 
partment that cannot fail to result in a dead- 
lock that is as disastrous to the force as it 
is disgraceful to the city. The provision of 
this chapter of the charter draft which invests 
the chief of police with an irresponsible and 
absolute veto power in the matter of appoint- 
ments, serves to additionally complicate rather 
than relieve the difficulty of the situation. The 
only satisfactory solution of the question will 
be found in a single-headed police force, with 
an independent bi-partisan board of elections. 
Save the Greater New York from this corrup- 
tion-made-easy system.” 

The year 1896 was a particularly unfortu- 
nate one for the railroads of the country, and 
during the past twelve months 5,441 miles of 
road went into the hands of receivers, involving 
bonds to the amount of $173,064,000, and 
stocks to the amount of $102,533,000. The 
Louisville, New Albany & Chicago, with 501 
miles, and the Baltimore & Ohio, with 2,094 
miles, were the chief sufferers. The Railway 
Age, which is good authority on the subject, 
says that the present era of receiverships began 
in 1892, when 10,508 miles of road were 
involved. In 1893 the mileage was 29,340 








miles, in 1894 it was 7,025 miles, in 1895 it was 
4,089 miles. To find like figures we have to go 
back to.1885, when 8,386 miles went into re- 
ceivers’ hands, and 1884, when the mileage 
was 11,038 miles. In the intermediate years 
the average was little over 2,000 miles. The 
five years beginning with 1892 broke the record, 
Foreclosures in 1896 affected 1,373 miles and 
$1,150,377,000 of stocks and bonds. Since 
1876 the sales under foreclosure have aggre- 
gated 89,487 miles, with $5,440,239,000 of stocks 
and bonds. Farmers, it seems, have not been 
the only sufferers in the two decades. The 
‘* bloated bondholder” and Wall street have 
had their losses also, for when one large inter- 
est is affected all other interests sympathize 
with it in a practical way. 


Senator Guy has introduced in the New 
York legislature two bills which have for their 
object the protection of commerce and of the 
canals. ‘The measures are advocated by the 
canal interests. 

One of these bills appropriates $120,000 for 
the erection of four State grain elevators at 
Buffalo, by the State superintendent of public 
works, in order to prevent extortion and com- 
bination in transferring State canal grain at 
Buffalo from lake vessels to canal boats. 

The second bill is designed to promote the 
commerce of the State by preventing railroad 
discriminations against shipments to places 
within this State. ‘The bill provides that any 
railroad corporation, operated in whole or in 
part within this State, which shall charge or 
receive a greater sum for transporting flour, 
grain, meats, lumber, merchandise, oil, ore, iron, 
coal or any other products than is charged by 
any railroad for carrying from the same point 
of shipment to the seaboard to some other port 
than the port of New York, shall be declared 
to have abrogated its charter,which shall become 
the property of the State. 

A person violating this act is declared guilty 
of conspiracy, and upon conviction may be 
fined from $5,000 to $25,000, or imprisoned for 
from one to five years. 


Hornellsville, N. Y., has decided that Cur- 
few Shall Not Ring To-night,” or any other 
night for the present in that city. 
lution and petition of the ladies of the W. 


The reso- 
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C. T. U. praying for the adoption of the 
curfew ordinance was introduced into the 
Hornellsville common council about a month 
ago. The resolution caused much talk and 
comment, the citizens being about evenly di- 
vided as to whether it would be a good thing 
or not. Corporation Counsel James A. Par- 
sons, to whom the matter was referred, 
reported that while he could find no consti- 
tutional objection to such an ordinance, he 
was of the opinion that the present state and 
city laws covered the ground effectually 
enough for the present. He also said that the 
police force of Hornellsville was limited by 
law, and that no patrolman could be spared 
from his beat to accompany children to 
their homes who were on the streets after the 
forbidden hours. He also objected to using 
the fire bell as the curfew bell, and no other 
bell in the city was as centrally located. His 
report was accepted by the council, and the 
matter laid on the table indefinitely. 


Philadelphians are agitating the question of 
regulating street musicians, and the newspapers 
of the city of Brotherly Love are calling loudly 
for the adoption of the ordinance before the 
councils which forbids this sort of music after 
10 P. M., and before ga M. Other large cities, 
both in this country and in Europe, seem to be 
in advance of Philadelphia in this respect. 
New York permits only 300 licenses to issue to 
itinerant musicians, and stops them at 7 P. M. 
After warning, they cannot play within 250 feet 
of a house. St. Louis permits serenades, and 
nothing else. Chicago’s ordinance prohibits 
all street music, though more or less goes on 
by sufferance. Philadelphia has no law or ordi- 
nance on the subject, and some 3,000 street 


musicians. France has a code of regulations 


“concernant les saltimbanques, jouers d@ organs, 


musiciens et chanteurs ambulants.” They are 
licensed by the police, and are limited in num- 
ber. The streets are altogether forbidden to 
them, and they can play only on certain streets 
named in their licenses. In Vienna, street mu- 
sic is only permitted from noon to sunset on 
ordinary days, and after 4 P.M. on holidays. 
Berlin rigorously limits the number of licenses. 
Madrid permits the guitar, but suppresses the 


hand-organ. London for thirty-three years 





has had an act which enabled a householder to 
require an itinerant musician to depart, and 
four years ago this act was extended to the en- 
tire kingdom. The restraint of itinerant musi- 
cians is little more than legal recognition of the 
primary rights of life, and will be gratefully 
accepted by urban residents as a foretaste of 
the day when the steam whistle shall be stilled, 
the rattle of iron bars on the dray stopped, the 
wagon tires muffled, and the combination of 
other discordant and tympanum-torturing 
sounds placed in a condition of 
desuetude. 


innocuous 


The Supreme Court of Massachusetts has 
just given decisions in two cases affecting the 
use of trap doors, the plaintiffs in each case 
being employes who sustained personal injuries 
by falling through trap-door openings. Ellen 
Hogarth, in her suit against the Pocasset Man- 
ufacturing Company of Fall River, testified 
that she did not know of the trap door, though 
she passed over it many times a day. The court 
affirmed a verdict for $1,150, given in her 
favor. Fremont Young, in his suit against 
Oliver A. Miller, of Brockton, testified that he 
did not know of the trap doors. The court 
held that the defendant’s duty did not extend 
to giving notice or warning that the doors were 
open to one who knew that they were liable to 
be so at any time, and judgment for the defend- 
ant was sustained. 


If a cobbler always stuck to his last, the 
American judiciary would have lost some able 
and useful members. According to the Vew 
York Times, the Hon. William D. McHugh, 
the newly appointed Judge of the United States, 
District Court for the District of Nebraska, was 
a cobbler only a few years ago, yet he saved 
money enough at his trade, and also in teach- 
ing school, to defray the expenses of his legal 
education, and now he is a lawyer of high repu- 
tation. The fact is noted by the WV. Y. Sun 
that Judge Charles Daniels of Buffalo, who sat 
for so many years as an Associate Justice of the 
General Term of the Supreme Court, was also 
a shoemaker for a short time in early life; and 
he never had a superior among the judges of 
this State in the combined qualities of industry, 
ability and integrity of character. 
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HOW GREAT LAW OFFICES WORK. 


667 F I were a young lawyer again, just striving for 

I my first honors, and looking for a place to 
settle,” said Benjamin F. Tracy to a young attorney 
the other day, ‘‘I am sure I could not do better 
than begin right here in New York city or in 
Brooklyn. I have passed through the mill, and my 
experience has convinced me that there are more 
openings here, and there is as much chance to get 
to the top, and when you do get there the rewards 
are far greater than anywhere else in the United 
States.” 

Whether the general is right or not, it is highly 
probable that he will be supported in this opinion 
by the greater part of the well-established lawyers 
of the two cities. Nevertheless, a great deal can be 
said on the other side of the question. 

The remarkable changes that have taken place 
within the last ten years in all the great cities of 
the United States, but more particularly in this 
city, in the organization of great law firms and in 
the conduct of their business, has compelled the 
law clerk or the young lawyer to become part of a 
rigid system that, without doubt, repels the more 
ambitious. 

The old practice of a young man just admitted 
of ‘‘hanging out his shingle,’ as the saying goes, 
has become nothing more tian a tradition. In this 


city more than 99 per cent of the young lawyers 


do not even take desk room as independent practi- 
tioners, but become law clerks. That means work- 
ing under orders, submitting to the drudgery that 
the older clerks will not endure, and sinking one’s 
identity behind the army of assistants that the 
members of the firm direct. This, moreover, is not 
solely the experience of the clerk and the young 
attorney. There are hundreds of lawyers in this 
city, men in the prime of life and members of well- 
established firms, who are never heard of for the 
simple reason that their names do not appear in the 
firm’s style, and that business is transacted with 
the firm or corporation (as it might be called), the 
individual being of little moment. 

The conduct of one of these large offices is simi- 
lar in a great many respects to the management of 
a great newspaper office. The office staff is usually 
divided into two general classes. There is the corps 
of business clerks and there is the corps of law 
clerks. The business clerks have nothing whatever 
to do with law matters. They attend solely to the 
commercial requirements of the firm, and perform 
their duties under regulations similar to those of 
any other business establishment. They are directed 
in their labors by a chief clerk, who is responsible 
to the member of the firm who takes supervision of 
the office assistants. 

The corps of law clerks is the one of which the 





aspiring young attorney becomes a member. They 
have wholly to do with law matters. These clerks 
are young men and women who are studying for 
the bar or have been admitted. Of the latter class 
it is true the most are young men, but unfortu- 
nately it is a fact, and one that often demonstrates 
the fault of the new system, that a lawyer with fair 
capabilities never rises above the grade of the law 
clerk. Just how many of these law clerks there are 
in this city is not a matter of statistics, and it would 
be very difficult to make anything like a correct 
estimate. Their number will reach into the thou- 
and the tens of thousands. Add to this 
number those in Brooklyn, and the total will be 
increased by some thousands more. 


sands 


The law clerks are captained by a clerk who is 
dignified by the title of managing clerk. In almost 
all cases he is a lawyer, and the senior clerk in the 
office. In many instances he is in the prime of life. 
In large offices, the managing clerk has usually 
worked himself up from office boy or student. 

So extensive is the tendency toward the consoli- 
dation of all the law business with very large firms, 
to the exclusion of the small practitioner, that some 
of these managing clerks have from twenty-five to 
thirty men working under them. 

It used to be the general impression, and the fact 
as well, that when a lawyer had made his reputa- 
tion he didn’t trifle with very small cases. Under 
the present system, however, this is all changed. 
One of these large law corporations never finds the 
case, with certain limitations, that is too small for 
its attention. This further complicates the duties 
of the managing clerk. 

The under clerks find out what they have to do 
from the managing clerk, and this dignitary gives 
vut his orders in much the same way that a city 
editor does to his staff of reporters. The managing 
clerk has both his case book and his calendar, In 
his case book are entered all of the cases as they 
come into the office, classified as to the course in 
which they arise and sometimes by the nature of 
the action. This classification having been made, 
the cases are apportioned by classes to the different 
clerks who attend usually to those particular cases. 
After once having been appointed to look after a 
case, each clerk is expected not only to keep exact 
minutes of its progress, but to report the same to 
the managing clerk, who enters the fact upon his 
records, 

The assignments of clerks tothe attendance of 
cases in court or to the other duties in the office are 
made from the day calendar and usually on the 
afternoon preceding the day on which the duty is 
to be performed. If the task to be imposed be the 
drawing of pleadings, the assignment is usually 
made before this, but it is not so necessary that the 
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managing clerk should look after this particular 
line of work on the day calendar, for it is very rarely 
that a clerk having charge of a particular case 
overlooks so formal a matter as that. 

The particularity with which the details have to 
be cared for makes the most rigid system necessary. 
All of the most interesting parts of the practice are 
looked after by the junior members of the firm, or 
by the senior clerks, who are lawyers. The pleas- 
ing experience of fame and fortune that the young 
man dreams of as a student are not open to him in 
the stern, practical life that he encounters in work- 
ing for one of these firms. The pay of the clerk 
ranges all the way from $3 a week to $5,000 a year. 
The man who would command the larger sum must 
be a well-equipped lawyer. If he had been able to 
establish himself in business with his ability at the 
same period of life he ought to be able to net from 
his practice three times that sum. 

Whatever may be said in favor of the present 
system, it is certain that it is following the consoli- 
dation movement in other lines of business. It is 
very difficult for a young lawyer, unless he is ex- 
ceedingly bright, to rise from the rank of a clerk to 
that of a partner in the firm. Such progress is 
known, and is occasionally noted, but is indeed 
rare. It is the height of the ambition of every as- 
piring young lawyer to become an advocate, or 
what is known in common parlance as atrial lawyer. 
By working up through a clerkship it will take 
years of patient toil and the demonstration of 
ability in many lines before the clerk will have an 
opportunity to try a case, and thereby have the 
prospect of membership in the firm held open to 
him. Many young men who are called to the bar 
have far more fitness for the trial of cases than for 
following with scrupulous accuracy the details of a 
large office. It has been shown time and again that 
such men frequently develop fair ability on the 
trial of their first case and in a short while become 
able to try a case with much more skill than many 
lawyers with established standing at the bar. It 
is usually the case, too, that not only are these boru 
advocates more or less unqualified for the routine 
work of an office, but such duties are positively 
offensive to them. 

Such are the facts that cause the best recruits to 
the bar to hesitate before they will accept a clerk- 
ship in a large office, however alluring the prospect 
may seem when the offer is made. ; 

The same considerations are driving many young 
men into the small towns up the State and in the 
far west. The records of the alumni of the law schools 
will prove that they have this tendency. The fact is 
also depriving New York city and Brooklyn of 
legal timber, of which they are in great need. 

Elihu Root is quoted as having said recently that 





never before in the history of New York city has the 
bar been in such dire need of young lawyers of good 
promise. The judges who preside at the trials in our 
Supreme Court or in our criminal courts say that 
in all the host of lawyers in New York city there are 
not a score who can try a case well. They will say 
that not one lawyer in a hundred who endeavors 
to try a case understands the most necessary princi- 
ples underlying the cross-examination of a witness 
or the summing up toa jury. One of the best 
known judges in this State stated not long ago 
that it was a rare thing in his experience to find 
one of these so-called trial lawyers who knew how 
to put in an objection in a strictly legal form or im- 
peach a witness on his cross-examination.— Law 
Student’s Helper. 


EVIDENCE PRINCIPAL AND AGENT -— 
VARYING WRITTEN INSTRUMENT 
BY PAROL. 


COURT OF APPEALS. 
Decided December 22, 1896. 
James H. Brady respondent, v. Christopher Nally, 
appellant. 


(Evidence received without objection, although not covered 
by the pleadings, must be considered in the determina- 
tion of the case. Under such circumstances sthe fact 
are to be considered as proved rather than as alleged.) 


One signing a contract as principal may be shown by the 
other party to the instrument to have been acting 
merely as agent, and his principal be held liable as such, 
although his name does not appear upon the paper. 

The rule that evidence of what was said between the par- 
ties to a valid instrument in writing, either prior to or 
at the time of its execution, cannot be received to 
contradict or vary its terms, may be waived by a failure 
to object to such evidence, or to move to strike it out 
after the writing has been produced. 


Appeal from an order of the General Term of the 
late Superior Court of the City of New York, re- 
versing a judgment in favor of the defendant, 
entered upon the report of a referee. 

Vann, J.— The referee before whom this action 
was tried found in favor of the plaintiff upon the 
claim set forth in the complaint, for labor per- 
formed and materials furnished and allowed him 
the sum of $3,125 therefor. He found in favor of 
the defendant upon the third counterclaim set forth 
in the answer, for labor and materials, and allowed 
him therefor the sum of $5,139.68, including inter- 
est. He directed judgment in favor of the de- 
fendant for the difference between these sums, 
with costs. The plaintiff alone appealed and the 
General Term reversed the judgment, upon the 
ground that ‘‘the findings of fact do not sustain 
the allegations of the answer in respect of the 
counterclaim.” 

While it is true that the evidence went far be- 
yond the allegations of the answer, as it was received 
without any objection based upon that ground, and 
no motion was made to strike it out as not within 
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the issues, the case comes under the rule that de- 
fects, which, if pointed out during the trial, might 
have been obviated or avoided, are not available 
on appeal. Hofheimer v. Campbell, 59 N. Y. 269- 
272; Knapp v. Simon, 96 N. Y. 284-291; Fallon v. 
Lawler, 102 N. Y. 228-233; Wells v. World’s Dis. 
ete., 120 N. Y. 630; Gillies v. Manhattan Beach Imp. 
Co. 147 N. Y. 420. If the proper objection had 
been made upon the trial, an amendment of the 
answer might have been allowed so as to enlarge 
the issues by embracing the items which the General 
Term held were not covered by the pleadings. Un- 
der the circumstances it was the duty of that learned 
Court to consider the facts as proved, rather than 
as alleged, and to regard the answer as amended by 
implied consent so as to justify the admission of the 
evidence objected to upon appeal for the first time. 

It is, however, insisted that the judgment entered 
on the report of the referee was properly reversed 
because there was no competent evidence tending to 
show that anything was due tothe defendant upon 
the contract established by him. Upon the trial 
the defendant testified, without objection, that on 
the 14th of May, 1888, James Brady, the father of 
the plaintiff, brought him a paper to sign, saying, 
“ Here is a paper that my boy Jim and I drew up 
last night, and he wants you to look it over and see 
what you think about it. Just read it over and see 
if it suits you,” that after examining the paper he 


said that it did not specify the time when he was to 
get his pay, and that James Brady then replied, 
‘** That will be all right; James will give you money 


or I will give you money whenever you want it, 
and I will pay you in accordance to your work, and 
he will pay you in accordance eto the work you hav 
done and as he gets it from the school board.” A 
day or two later the defendant and James Brady 
signed the paper, which is as follows: 

‘*This agreement made and entered into this 16th 
day of May, 1888, and between James Brady, 
builder, of the city of New York, of the first part, 
and Christopher Nally, plumber, of the second 
part. Whereas the party of the first part is about 
to erect a public school building on the southeast 
corner of Lexington avenue and Ninety-sixth street, 
for the city of New York, and whereas the party 
of the second part enters into this agreement to do 
all the plumbing, gas piping, gas fixtures, sewers 
and excavating for the same, furnish and put in all 
manner of piping, both iron and lead, that may be 
required to complete the said school building, in- 
cluding labor to make a complete finish as laid 
down by plans and called for by the specifications, 
and to the satisfaction of the superintendent of 
school buildings in every respect, and for such 
work, labor and materials the party of the first part 
agrees to pay the price or sum of eleven thousand 
dollars ($11,000). The party of the second part to 





pay for all permits and connections, etc., and to 
proceed with the work whenever it is ready.” 

After this agreement had been read in evidence, 
without objection, the defendant offered to show 
that James Brady was not, in fact, the party of the 
first part to the contract, but that James H. Brady, 
the plaintiff, was the real party, and that James 
Brady was simply his agent. The plaintiff's coun- 
sel objected ‘‘to any testimony showing a different 
agreement than that produced in writing,” but the 
referee overruled the objection and the plaintiff ex- 
cepted. The defendant then showed that James 
Brady was merely an agent for his son, the plaintiff, 
and that, although he executed the contract in his 
own name as principal he was really acting only as 
agent. The plaintiff insists that this was an error 
that required areversal, but it is well settled, as 
was said by Judge Andrews, in Briggs v. Partridge 
(64 N. Y., 857-362), “that a principal may be 
charged upon a written parol executory contract 
entered into by an agent in his own name, within 
his authority, although the name of the principal 
does not appear in the instrument and was not dis- 
closed, and the party dealing with the agent sup- 
posed that he was acting for himself, and this doc- 
trine obtains as well in respect to contracts which 
are required to bein writing, as those where a 
writing is not essential to their validity. (See, 
also, Coleman v, Nat. Bank, 53 N. Y., 393 ; Nicall 
v. Partridge, 78 N. Y., 580 ; Ludwig v. Gillespie, 
105 N. Y. 653.) 

In order to fully establish his counterclaim it was 
necessary for the defendant to show that something 
was due upon said contract for the partial perform- 
ance thereof, as he had not fully performed it when 
this action was brought. As the instrument ap- 
peared upon inspection to be a complete contract, 
embracing all the particulars necessary to make a 
perfect agreement, and designed to express the 
whole arrangement between the parties, it was pre- 
sumed to embrace the entire contract, which, on its 
face, was indivisible as to the time of payment 
(Thomas v. Scutt, 127 N. Y. 133, 138). Still the 
defendant had been permitted to show, without 
objection, that before this agreement was signed 
James Brady promised, both for himself and the 
plaintiff, to pay the defendant according to the 
amount of work done, and as payments were received 
from the school board. When this evidence was 
received it had not appeared that there was a 
written contract, yet no motion was made to strike 
it out after that contract had been read in evidence. 
When, however, the defendant attempted to go a 
step farther and prove the value of the work done 
and materials furnished by him in partial perform- 
ance of the contract, objection was made, but only 
as mentioned hereafter. The following question 
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was asked by the counsel: ‘*‘ What was the fairand 
reasonable charge for the labor and materials which 
you had furnished up to that time?” This was 
objected to on the ground ‘‘that there is a specific 
contract for $11,000,” but the objection was over- 
ruled, the plaintiff excepted and the defendant 
answered: ‘‘The amount I had done was worth 
four thousand four hundred and _ ninety-six dollars 
on the school.” 

Unless the written agreement is to be regarded as 
modified by the parol agreement previously made 
as to partial payments, this evidence was improp- 
erly received. The question is whether the parol 
agreement, although proved without objection, can 
be given any force after the written agreement was 
put in evidence. No motion was made to strike 
out the verbal testimony. No challenge was made 
to the ‘parol evidence except as stated, unless it 
was after the close of the trial and the decision of 
the issues by the referee, by an exception to the 
finding of fact that ‘‘ the plaintiff agreed to pay the 
defendant the sum of $11,000 in installments, or 
sums, proportionate to the work done and materials 
furnished as aforesaid at the time payments were 
received from the comptroller of the city.” When 
the plaintiff objected to any testimony showing “a 
different agreement than that produced in writing,” 
it was to a question that was clearly competent, as 
we have held, to show that the person who executed 
the written agreement in his own name was an 
agent and not a principal. That objection should 
be limited in its effect to the question in respect to 
which it was interposed and not extended so as to 
change the position of the plaintiff with reference 
to other testimony received without objection and 
allowed to remain unchallenged by a motion to 
strike out, for, obviously, it was neither designed 
nor adapted to that end. The same is true of the 
objection made to the offer to show the value 
of the labor performed and material furnished 
in part performance of the contract, for no reference 
was made to the parol evidence that tended to 
vary the effect of the written agreement, nor was 
any claim made that such evidence could not prop- 
erly be considered by the referee in deciding the 
case. The exception to the finding of fact, that pay- 
ment was to be made in installments, was too late to 
be effective as notice, either to the defendant or the 
referee, that the plaintiff was unwilling that the 
parol evidence under consideration should remain 
in the case, or that it should be regarded or treated 
as ineffectual for any purpose. We think that the 
plaintiff waived his right to object to the considera- 
tion of that testimony by failing to make objection 
when it was received, and by neither, moving to 
strike it out nor directly challenging its effect in 
any way. If he desired the referee to disregard it, 





it was his duty to say so before the trial. If he 
wished to have it out of the case, he should have 
made a motion to that effect. He could not expect 
the court,of its own motion, to refuse to consider tes- 
timony which he did not see fit to object to when it 
was received, and which he allowed to remain as 
evidence, without protest or question. 

By failing to take the position during the trial 
that it was not legal evidence, and hence that it 
should be disregarded, he impliedly consented that 
it should be considered and acted upon by eth 
referee, who, indeed, had no right to refuse consid- 
eration to anything that the parties had spread be- 
fore him as evidence to guide him in passing upon 
their rights. 

It is, however, insisted that in view of the con- 
clusive nature of the presumption that the written 
agreement embraced the entire contract between 
the parties, the parol evidence, although received 
by consent, cannot overcome that presumption. 
The answer to this position is that the parties may, 


by agreement, express or implied, accept oral testi- 


mony instead of written evidence. They have the 
right to make a rule of evidence for their own case, 
and they are presumed to have done so when testi- 
mony, otherwise incompetent, is received without 
objection and without any effort to have it stricken 
from the minutes, or disregarded by the trial court. 
They may waive the rules established by the courts 
to govern the admission of evidence, the same as 
they may waive the rule established by the legisla- 
ture that certain contracts must be in writing, and 
a waiver may be inferred from the failure of the 
narty for whose benefit the rule was made to object 
in due season, or in some way to insist upon com- 
pliances with the law. (Sherman v. McKeon, 38 
N. Y. 266-274: Vose v. Cockcroft, 44 N. Y. 415; 
Hilton v. Fonda, 86 N. Y. 339). The general rule 
upon the subject was so clearly and comprehen- 
sively stated by Judge Earl in a recent case that his 
remarks, although often quoted in our reports, may 
properly be repeated here: ‘‘ Parties by their stipu- 
lations may in many ways make the law for any 
legal proceeding to which they are parties, which 
not only binds them, but which the courts are 
bound to enforce. 

“They may stipulate away statutory and even con- 
stitutional rights. They may stipulate for shorter 
limitations of time for bringing actions for the 
breach of contracts than are prescribed by the 
statutes, such limitations being frequently found in 
insurance policies. They may stipulate that the 
decision of a court shall be final, and thus waive the 
right of appeal; and all such stipulations not un- 
reasonable, not against good morals or sound public 
policy, have been and will be enforced; and gen- 
erally all stipulations made by parties for the gov- 
ernment of their conduct, or the control of their 
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rights, in the trial of a cause, or the conduct of a 
litigation, are enforced by the courts” (In the 
matter of the New York, Lackawanna & Western 
R. R, Co., 98 N. Y. 447, 453). The plaintiff was 
entitled to the benefit of the rule that evidence of 
what was said between the parties to a valid instru- 
ment in writing, either prior to or at the time of its 
execution, cannot be received to contradict or vary 
itsterms. (Thomasv. Scutt, supra.) It was not un- 
reasonable or against good morals or sound public 
policy that he should waive that rule if he saw fit 
todo so. We think that by the course pursued 
upon the trial he is conclusively presumed to have 
waived it, and that after the trial had closed, and 
the case had been decided against him, he could 
not invoke the rule in order to secure a reversal of 
the judgment. (Sterrett v. First National Bank of 
Buffalo, 122 N. Y., 659, 662.) 

We find no error in the record before us that jus- 
tifies the action of the General Term, and its order 
should therefore be reversed, and the judgment 
entered upon the report of the referee affirmed with 
costs. 

All concur, except Barrett, J., not voting. 


——- + 


BRITAIN’S CONSTITUTION. 


Irs ANTIQUATED Forms Nor to Be DiIsPpkENsED 
Wira. 
‘TT IS not on its symmetry that the British Consti- 
I tution prides itself, says the London Standard. 
It has grown by degrees, adapting itself to circum- 
stances as they arose, and, as must inevitably result 
from such a process, is full of antiquated forms, 
which it would be a difficult, and perhaps dan- 
gerous, undertaking to eliminate. But it is a mis- 
take to suppose that in every case they are useless, 
because they are no longer resorted to. They often 
help to remind us of the orignal intention of laws 
and institutions; and sometimes serve to keep alive 
a principle of which in future emergencies we might 
find the benefit. Our Constitution before 1832 was, 
says Mr. Gladstone, the wonder of the world. It 
was a piece of patchwork, but he maintains that its 
working was admirable. We might refer to the 
test and corporation acts in illustration of what we 
have already said. They were kept in force, though 
an act was passed every session to relieve dissenters 
from the penalties imposed by them, because they 
bore witness to a principle which the great majority 
of the people of this country for a long period be- 
lieved to be of vital importance. When they ceased 
to think so, the acts were very properly repealed. 
But Mr. Gladstone clearly did not believe that it 
was wrong to keep them on the statute book. The 
principle to which they testified might be a wrong 


one. That is nothing to the purpose. It was con- 





sidered to be right at the time. And the retention 
of these acts only shows the light in which English- 
men sometimes regard forms, even when, to all out- 
ward appearance, they are forms and nothing else. 

This ancient Constitution of ours was, indeed, 
made up of fictions and anomalies without number. 
Yet Mr. Gladstone is perfetly right in describing it 
as he does. With all its imperfections, it was ‘‘the 
wonder of the world,” the model of all other repre- 
sentative governments. Practical statesmen had 
not taken the trouble to remodel the whole of 
it as often as a particular law required alteration. 
Changes were made to meet immediate wants, and 
the new was left to fit itself into the old as best 
it could. All our institutions bear traces of this 
process —the monarchy, the house of lords, the 
house of commons, the church, and, above all, our 
legal system. Yet who would exchange any one of 
them for the corresponding institutions of the con- 
tinent? To argue that any ancient custom which 
at the present moment seems effete must neces- 
sarily make the institution which retains it effete 
also, is one of the strangest modes of reasoning to 
which even political animosity has ever given birth. 
If that were the case, our whole venerable system, 
the envy of foreigners and the despair of conti- 
nental statesmen — who could not conceive by what 
magical process order and liberty were combined 
with it— must have crumbled to pieces long ago. 
It is easy enough to draw up ideal constitutions. 
The famous Abbe Sieyes was prepared to formulate 
a fresh one every day. But the English nation has 
had the sense to see that it is better to leave the 
British Constitution as it is, correcting abuses as 
the necessity for doing so occurs, rather than, by 
striving after symmetry, to gradually undermine its 
vitality. 

ee eee 


CONTRIBUTORY NEGLIGENCE. 


N Indiana I. & L. R. Co. v. Masterson (Indiana), 

44 N. E. Rep. 1004, a railroad company was 
sued for damages for injuries received by the sudden 
and unnecessary application of air brakes on a 
freight train carrying passengers. The negligent 
application of the air brakes caused the car in 
which the appellee wasa passenger to stop so 
suddenly as to violently jar passengers from their 
seats and throw appellee to the floor, injuring her 
so badly as to cause a miscarriage. In one instance 
it was shown that while she was getting a drink 
for her child the negligent and sudden application 
of the air brakes resulted in her being violently 
thrown across a car seat, thereby severely injuring 
her and rendering her nearly unconscious. Compe- 
tent witnesses for appellee testified that under ordi- 
nary circumstances an engineer can stop a freight 
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train by a proper application of the air brakes with- 
out causing the train or caboose to be suddenly stop- 
ped or violently jerked or jarred. Although the 


engineer was not aware of the fact that passengers 
were being carried on this particular train, yet he 
knew that the train did carry passengers. 


The defence set up by the appellant was: 1. That 
the appellee was guilty of contributory negligence ; 
2. That appellee assumed the risks which caused 
her injury when she took passage on the train; 3. 
That appellant is not liable, for the reason that the 
injury occurred in Illinois. As to the first, the 
court, in substance, said that it was not prepared 
to say, asa matter of law and under the circum- 
stances, that a passenger who on a freight train 
leaves her seat for the purpose of getting a drink 
of water for her child is guilty of contributory 
negligence. (Railway Co. v. Klitch [Ind. App.] 87 
N. E. Rep. 560; Railway Co. v. Carr [Ind. App.] 
37 N. E. 952; Railway Co. v. Costello, 9 Ind. App. 
462, 36 N. E. 952; Railway Co. v. Sears [Ind. App.] 
38 N. E. 837; Wahl v. Shoulder [Ind. App.] 43 N. 
E. 458.) As to the second contention the court said: 
‘* Conceding that she assumed the risks incident to 
the usual and ordinary jerking and jarring of the 
caboose in stopping the freight train, she did not, 
in our opinion, assume the additional and extra- 
ordinary risks growing out of the negligence of 
the employes on account of the improper appli- 
cation of the air brake in such a manner as to sud- 
denly and violently stop, jerk and jar the caboose, 
throwing her across the seat, and throwing other 
passengers from their seats. We know of no prin- 
ciple of law under which the courts would hold 
that she assumed the risks growing out of the 
negligent operation of the freight train. The 
jerking and jarring of the caboose incident to the 
ordinary operation of the freight train did not 
cause her injury. The proximate cause of her in- 
jury was the sudden and violent stopping, jerking 
and jarring of the caboose, occasioned by the negli- 
gence of the employes in charge of the train in the 
improper use and application of the air brake.” 
With reference tv the claim that the injury oc- 
curred in Illinois, it was the opinion of the court that 
there was evidence of a continuous wrongful act, 
which occasioned the injury, both in Illinois and 
Indiana, and the specific wrong causing the injury 
occurred in Indiana. As that was the finding of 
the jury, the court would not disturb it. In con- 
clusion the court said: ‘‘The gravamen of the 
action, is the negligence of appellant. The con- 
tract gave her the rights of a passenger. The 
negligence of appellant, which caused the injury, 
was a violation of the duty which the company 
owed appellee as a passenger. The fact that the 
contract was made in Illinois does not support the 





proposition that the appellant is not liable for the 
tort in Indiana. The action was properly prose- 
cuted in Indiana.’ (Burns v. Railway Co. 113 
Ind. 169, 176, 15 N. E. Rep. 230; Railroad Co. v. 
MeMillin, 117 Ind. 439, 20 N. E. 287).—The Legal 
Adviser. 


ey 


THE LAW OF DIVORCE. 


Tue ConpitTion UNDER Wuica A DECREE GRANTED 
IN ONE Strate Is VALip IN ALL. 


ere is much apprehension concerning the laws 
of marriage and divorce, particularly in regard 
to the latter, says the Pittsburg Commercial Gazette. 

For a divorce to be valid outside the jurisdiction 
of the court granting it both parties to the suit 
must appear before the court. Such a divorce, no 
matter where granted, is valid in every State in the 
Union. It has been held valid in England by Jus- 
tice Denham as “international law.” ‘‘ Full faith 
and credit ” must be given it under the Constitution 
by all State courts, ‘‘A Dakota divorce” of this 
kind is as valid and sound as a divorce can be 
made. No divorce granted by court in 
Christendom can be any better. 

No divorce granted by the court of any State— 
whether of New York or Dakota--has any validity 
outside the jurisdiction of the court granting it, or 
will be recognized as anything more than a piece of 
blank paper by the courts of other States, where 
the defendant is a resident of another State and 
does not appear in the action. Such a decree is 
not recognized by the Federal Supreme Court as a 
‘* judicial proceeding” by which the courts of other 
States are bound. (109 U. S., 732.) One State, 
and one alone, New Hampshire, by special statute, 
is an exception to the rule, its courts recognizing 
all divorces as valid. 

All attempts to belittle or vaunt divorces granted 
in any particular State is wrong. No courts of any 
State have any preference. Whether the divorce 
is valid or invalid in other States does not depend 
upon the State in which it was obtained, but upon 
the manner—whether both parties were before the 
court in person or by attorney. If they were, the 
divorce is valid by the Federal Constitution in every 
State and all courts are bound by it. If only one 
appeared, then it is valid only in the State granting 
it and in New Hampshire. 

This is the fundamental law of divorce. 

But what constitutes appearance before the court ? 
Suppose one party to the suit cannot be found ? 
Or suppose he is without the jurisdiction and the 
papers can be served upon him only by publication ? 
Suppose he refuses to respond? How far will the 
law presume a constructive appearance ? 

These are questions to be determined by the 
court in every case of questioned divorce in which 
they may be raised. 


any 





THE ALBANY LAW JOURNAL. 


45 





EJECTION OF PASSENGER FROM STREET 
CAR FOR NON-PAYMENT OF FARE-— 
REASONABLENESS OF RULE LIMITING 
THE AMOUNT FOR WHICH CONDUC- 
TORS MUST FURNISH CHANGE. 


COURT OF APPEALS—DECIDED DECEMBER 22, 1896. 


BENJAMIN BARKER, Jr., appellant, v. THe CEN- 
yrAL Park, Norra anp East River RatLRoap 
CoMPANY, respondent, 

A rule adopted by a street railway company requiring its 
conductors to furnish change to a passenger only to the 
amount of two dollars in the payment of a five-cent fare 
is a reasonable one in view of the convenience of the 
general public. Accordingly, //e/d, that an action could 
not be sustained by a passenger against the company for 
ejecting him from one of its cars for non-payment of fare 
when his only tender was a five-dollar bill, which the con- 
ductor refused to change. 

When the facts of a case are undisputed and are of such a 
nature that reasonable men would not differ as to the 
inferences proper to be drawn from them, it becomes a 
matter of law for the court to determine. 

Appeal from a judgment of the General Term of 
the Court of Common Pleas for the City and County 
of New York affirming a judgment of the Trial 
Term which dismissed the complaint at the close of 
plaintiff's case. 

Samuel H. Ordway, for appellant. 


Henry Thompson, for respondent. 


BarTLetr, J.— This appeal novel 


question which has not been considered by this 


presents a 


court in any case to which our attention has been 
called. 


No opinion was written in the Court below, 


The defendant corporation operates a horse rail- 
road in the city of New York as a common carrier 
of passengers. 

On the 12th of January, 1889, the plaintiff en- 
tered one of the defendant’s cars as a passenger, 
and when for his fare of five cents 
found that the smallest amount of money in his 


called upon 
possession was a five-dollar bill, 

The plaintiff offered the bill to the conductor, 
who stated, ‘‘I am not supposed to change it; you 
To this the plaintiff replied: “I 
The con- 
ductor thereupon put the plaintiff off the car. 

It is not claimed that he used any more violence 
than was necessary, or that the plaintiff was actu- 
ally injured in person or property. 

The transaction was undoubtedly a technical as- 


must get off.” 
won't get off; you must put me off.” 


sault and battery, and the plaintiff seeks in this 
It may be 
conceded, as was urged by plaintiff's counsel in his 
very able argument, that if plaintiff was unlawfully 


action to recover his damages therefor. 





ejected from the car, this is a case for substantial 
damages. 

A number of points were discussed at the bar, 
but in the view we take of this case there is but 
one question to be considered. 

The plaintiff's counsel asked to go to the jury on 
several questions, and among others the following: 

‘¢ Whether the five dollars was in this case and 
under the circnmstances testified to a reasonable 
amount for the plaintiff to tender the conductor in 
payment of his fare?” 

The complaint was dismissed at the close of the 
plaintiff's case, and the point is made whether the 
reasonableness of the tender of five dollars to the 
conductor is a question of law or a question of fact 
on the evidence. 

It was stipulated at the trial that the defendant 
had a rule requiring their conductors to be pre- 
pared to furnish change to the amount of two dol- 
lars, and that such rule was not brought to the 
attention of plaintiff. 3 : 

It was further stipulated that there was no regu- 
lation forbidding the conductors to make change 
to a greater extent than two dollars. 

On cross-examination of the plaintiff he testitied 
as follows: 

‘*(Q. Why did you say to the conductor, before 
making any tender, ‘I have only got a five-dollar 
bill?’ A. Well, because I felt rather apologetic 
about offering that large amount, because I didn’t 
know whether it might inconvenience him with 
using up a great deal of his change or not, and, of 
course, I wouldn’t have offered five dollars if I had 
anything else, and I wanted to explain it.” 

It thus appears that the plaintiff regarded his 
offer of the five-dollar bill as unusual and requiring 
explanation. 

There is no evidence of a custom on the part of 
the plaintiff or the public of tendering to defend- 
ant five dollars in payment of a five-cent fare and 
receiving the change, nor of any rule of the defend- 
ant imposing upon their conductors the duty of 
furnishing passengers with change in so large an 
amount. 

The plaintiff swore to one occasion when he had 
offered a five-dollar bill for his fare and had it 
changed, but it was on tbe car of another line. 

There is no evidence which would have warranted 
the trial judge in submitting to the jury the ques- 
tion whether the plaintiff's tender of the five-dol- 
lar bill under the circumstances was unreasonable. 

On the evidence as it stands the plaintiff’s tender 
of the five-dollar bill was unreasonable as a matter 
of law, and the undisputed facts are not of such a 
nature that reasonable men might differ in regard to 
the inferences proper to be drawn from them. 

In this state of the record it is well settled that 
there is no question for the jury. (Vedder v. Fellows, 
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20 N.Y. 126; Hibbard v. N. Y. & Erie R. R. Co. 
15 N. Y. 455, 459, 460; Avery v. N. Y. C. & H.R. 
R. R. Co, 121 N. Y. 21, 44.) 

It is quite apparent that a carrier of passengers 
must make and enforce such reasonable rules as will 
enable it to discharge its duties to the general public 
in a proper manner, and if the facts are undisputed 
and not susceptible of different inferences, the ques- 
tion of their reasonableness ought not to be sub- 
mitted to a jury who might not readily understand 
the reasons upon which the rule is sought to be 
founded, If the question istreated as one of law, 
uniformity is secured, a matter in which the public 
are interested quite as much as the corporations who 
are carriers of passengers. 

In the case at bar the reasonableness of the rule 
established by the defendant is obvious. Ina large 
city like New York the round trip of a car of any 
street line means a very considerable number of 
fares paid in, and the necessity for the conductor to 
carry and pay out a large amount of small change. 

When the defendant enacted the rule requiring 
its conductors to furnish change toa passenger to 
the amount of two dollars, it did all that could 
reasonably be expected of it in consulting the con- 
venience of the general public, and it would be un- 
reasonable and burdensome to extend the amount 
to five dollars. 

It would require conductors to carry a large 
amount of bills and small change on their persons, 
and greatly impede the rapid collection of fares. 

It is not necessary that a common carrier should 
bring home to each passenger a personal knowledge 
of any reasonable and just rule which it is seeking 
to enforce; to so hold would render the enforce- 
ment of the rule impracticable. 

We have been cited to but one case holding with 
the plaintiff in this action. (Barrett v. Market St. 
R’y. Co. 81 Cal. 296.) 

We agree with the learned Supreme Court of Cali- 
fornia, that a passenger upon a street railroad is 
not bound to tender the exact fare, but must ten- 
der a reasonable sum, and the carrier must accept 
such tender and furnish change to a reasonable 
amount, but we cannot assent to the conclusion that 
a tender of five dollars is a reasonable sum. 

It is quite possible that there existed local rea- 
sons for the decision in California, as the judge 
writing the opinion suggested that the five-dollar 
gold piece was practically the lowest gold coin in 
use in that section of the country. 

The plaintiff urges that there are several other 
questions than the one of reasonableness of amount 
tendered that should have been submitted to the 
jury. We have considered these questions in the 
light of the record as it stands, and are of opinion 
that the dismissal of the complaint was proper. 








The judgment appealed from should be affirmed, 
with costs. 

All concur. 

Judgment aftirmed. 


—_ ~ —— 


IS THE PAROL LAW INVALID ? 


sentence law is 


indeterminate 


M\UE parol or 

regarded in many progressive States as a beneti- 
cent and enlightened provision, thoroughly con- 
sistent with social safety and justice. In New York, 
Pennsylvania, New Jersey, Ohio and other States 
the law has yielded the best results and has been 
upheld by the highest courts.. Judge Gibbons de- 
clares that under the Constitution of this State such 
alaw is void, because a convict is entitled to a 
specific sentence and because the determination of 
the duration of the imprisonment is a judicial act 
and cannot be constitutionally vested in executive 
officials. 

Technically Judge Gibbons may be right, and alli 
that the prison reformer has to say is that if the 
Constitution renders the adoption of the parol sys- 
tem impossible in this State, the viceis in the Con- 
stitution rather than in the parol system. Judge 
Gibbons analyzes decisions 


apparently bearing on the case, and arrives at the 


cites and numerous 
conclusion above stated, and it is possible that the 
Whether the 


constitutions of the States whose Supreme Courts 


Supreme Court will agree with him. 


have approved the parol law are essentially differ- 
ent from the of Illinois with 
reference to trial and sentence only a careful and 
minute examination can disclose, and it is to be 


fundamental law 


hoped that such an examination will be undertaken 
by the friends of the threatened reform. 

But we are free to say that the more general dicta 
of Judge Gibbons on the subject do not impress us as 
particularly forcible. He declares that the proposi- 
tion that the duration of imprisonment shall be 
measured, not by the circumstances surrounding 
the commission of the crime, but by the subsequent 
conduct of the convict, is “inhuman and mon- 
strous.’’ It is the opinion of advanced criminol- 
ogists that, on the contrary, this proposition is per- 
fectly rational and just. The object of punishment 
is not revenge, but social safety; and when a 
prisoner’s conduct has shown that his release would 
be beneficial to him and safety to society, further 
detention is irrational and inhuman. 

Judge Gibbons avers that the system is liable to 
abuse, and that the warden and prison commis- 
sioners might be controlled by improper motives or 
induced to act in ignorance of the real facts. This 
merely raises a question of udministration. No 
law on the statute book is insured against perver- 
sion through incompetency or dishonesty. We do 





THE ALBANY LAW JOURNAL. 


47 





not always secure the best prison officials, but it is 
unfortunately equally true that we do not always 
elect the best judges, 


So far as the alleged moral and social objections 
to the parol system are concerned, both theory and 
experience are decidedly against Judge Gibbons’ 


view. But on pure technical grounds his position 
must be presumed to be sound until the Supreme 


Court finally rules on the question.— Chicago Post. 


HOW CASES ARE DECIDED. 
| HE way cases are considered and disposed of by 
the Supreme Court of the United States was de- 
scribed by Mr. Justice Brewer in the course of his 
response to a toast at a banquet given by the bar 
of the sixth federal circuit at Cincinnati, October 8, 
1896. On this point he said: 

‘¢ In my intercourse with the members of the bar, 
[ have found, to my great surprise, that the impres- 
sion prevails with some, that cases, after being sub- 
mitted, are divided among the judges, and that the 
court bases its judgment in each one whoily upon 
the report made by some one judge to whom that 
case has been assigned for examination and report. 
I have met with lawyers who actually believed that 
the opinion was written before the case was decided 
in conference, and that the only member of the 
court who fully examined the record and briefs was 
the one who prepared the opinion. 

‘‘It is my duty to say that the business in our 
court is not conducted in any such mode. Each 
justice is furnished with a printed copy of the 
record, and with a copy of each brief filed, and each 
one examines the records and briefs at his chambers 
The 
cases are thoroughly discussed in conference — the 


before the case is tuken up for consideration. 


discussion in some being necessarily more extended 
than in others. 
and it is never concluded until each member of the 
court has said all that he desires to say — the roll 


The discussion being concluded — 


is called, and each justice present and participating 
in the decision votes to affirm, reverse, or modify, 
as his examination and reflection suggest. The 
chief justice, after the conference, and without con- 
sulting his brethren, distributes the cases so decided 
for opinions. No justice knows, at the time he 
votes in a particular case, that le will be asked to 
become the organ of the court in that case; nor 
does any member of the court ask that a particular 
case be assigned to him. 

“The next step is the preparation of the opinion 
The 
opinion, when prepared, is privately printed and a 
copy placed in the hands of each member of the 


by the justice to whom it has been assigned. 





court for examination and criticism. It is exam- 
ined by each justice and returned to the author 
with such criticisms and objections as are deemed 
necessary. If these objections are of a serious kind, 
affecting the general trend of the opinion, the writer 
calls the attention of the justices to them, that they 
may be passed upon. The author adopts such sug- 
gestions of mere form as meet his views. If objec- 
tions are made to which the writer does not agree, 
they are considered in conference, and are sustained 
or overruled as the majority may determine. The 
opinion is reprinted so as to express the final con- 
clusions of the court, and is then filed. 

‘¢ Thus, you will observe, not only is the utmost 
care taken to make the opinion express the view of 
the court, but that the final judgment rests, in every 
case decided, upon the examination by each mem- 
ber of the court, of the record and briefs. Let me 
say that, during my entire service in the Supreme 
Court, I have not known a single instance in which 
the court has determined a case merely upon the 
report of one or more justices as to what was con- 
tained in the record and as to what questions were 
properly presented by it. When you find an opin- 
ion of the court on file, and published, the profes- 
sion have aright to take it as expressing the de- 
liberate views of the court, based upon a careful 
examination of the records and briefs by each jus- 
tice participating in the judgment.— Case and Com- 
ment, 

> 


INSTRUCTION TO LAND BUYERS. 


Lines over 300 years old, copied from the roll in 
the Manor Court office, Wakefield, England : 


First see the land which thou intend’st to buy 
Within the sellers’ title clearly lye, 

And that no woman to it doth lay claime 

By dowry, joynture, or some other name 
That may incumber. Know if bond or fee 
The tenure stand, and that from each feoffee 
It be released, that th’ sellers be soe old 

That he may lawful sell, thou lawful hold. 
Have special care that it not mortgag’d lye, 
Nor be entailed upon posterity. 

Then if it standin statute bound or noe, 

Be well advised what quitt rent out must goe, 
What custome service hath been done of old 
By those who formerly the same did hold. 
And if a wedded woman put to sale 

Deal not with her unless she bring her male, 
For she doth under covert barren goe, 
Although sometimes some traffique soe (we know) 
Thy bargain made and all this done, 

Have special care to make thy charter run 

To thee, thy heirs, executors, assigns, 

For that beyond thy life securely binds. 
These things foreknown and done, you may prevent 
Those things rash buyers many times repent ; 
And yet when you have done all you can, 

If youle be sure, deal with an honest man. 
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Hotes of Recent American Decisions. 

ADVERSE POSSESSION — PARENTAL RELATION.—In 
O’Boyle v. McHugh, decided by the Supreme Court 
of Minnesota, in December, 1896 (69 N. W. R. 37), 
it was held, that, as between parties sustaining pa- 
rental and filial relations, the possession of the land 
of the one by the other is presumed to be permissive 
and not adverse; that to make such __posses- 
sion adverse there must be some open assertion 
of hostile title other than mere possession, and 
knowledge thereof brought home to the owner of 
the land. (The court cited 1 Am. & Eng. Enc. Law, 
[2d ed.}, 821; Burrus v. Meadors, 90 Ala. 140, 7 
South. 469; Silva v. Wimpenny, 136 Mass. 253; 
Allen v. Allen, 58 Wis. 202.) 


DEATH BY WRONGFUL ACT — ACTION UNDER 
STATUTE A BAR TO ACTION FOR LOSS OF WIFE'S 
socIETY.—A recovery by the busband as personal 
representative of his wife for her death by the 
wrongful act of another is a bar to an action by the 
husband for damages for the ‘‘ loss of her society” 
from the time the injury was inflicted until her 
death. (Louisville & Nashville R. R. Co. v. Me- 
Elwain. Decided by the Court of Appeals.) 


FAILURE OF OBJECTS — CHARITABLE LEGACY — 
LAPSE —CY-PRES.—In 1800 a friendly society was 
established to provide, by subscriptions, contribu 
tions and fines, an “invested fund” for the relief, 
by means of annuities, of members, their widows 
and children, if in distressed circumstances. By 
the will of the testator, who died in 1893, a legacy 
of £500 was bequeathed to the society for the pur- 
poses thereof. At that time there were only three 
annuitants living, being widows of deceased mem- 
bers, and there was only one member remaining, 
who was also sole surviving trustee of the ‘‘ invested 
fund,” which was amply sufficient to provide for 
the three annuitants. Subsequently two of the 
three annuitants died. On an originating summons 
by the executors of the will against the sole surviv- 
ing member, the sole surviving annuitant and the 
residuary legatees, to ascertain whether the society 
was entitled to the legacy. Jeld (1), That the 
society was a “charity;” (2) that it was a charity 
existing at the testator’s death, and therefore the 
legacy had not lapsed; and (3) that the legacy, not 
being required for the remaining annuity, was ap- 
plicable cy-pres. (Cunnack v. Edwards [1896], 2, 
ch, 679, distinguished.) [Judgment for the society. ] 
Bruty v. Mackey— Jn re Buck (Eng. Ch.) 2 Chan- 
cery Division [1896] (Law Reports Nov. 2, 1896), 727. 

LABORER’S LIEN — CHATTEL MORTGAGE — PRIORI- 
TIEs.—Whiere the statute (Rev. St. 1894, sec. 7051; 
Rev. St. 1881, sec. 5206) provides that when the 
property of any person engaged in business shall 








be seized, or the business suspended by the action 
of creditors, or put into the hands of any assignee 
receiver, or trustee, then the debt owing to the 
laborers (not exceeding $50 each), which have 
accrued within six month preceding the seizure, 
shall be preferred debts, and shall be first paid in 
full, if sufficient, otherwise paid pro rata after pay- 
ing costs. Held, that the statute creates a lien in 
favor of such laborers superior to the lien of a 
prior chattel mortgage, and attaches to the chattels 
though they are transferred by the employer to the 
mortgagee in payment of the debt. (Bell v. Hiner, 
Indiana Appellate Court.) 

LANDLORD’s LIEN.— Under a statute giving a 
landlord a lien ‘‘ for his rent’ on certain personal 
property of the lessee, the landlord cannot have a 
lien for rent where the consideration, moving to 
him under the lease, is for rent and other purposes, 
and it is impossible to determine what part is for 
rent. (Crill v. Jeffrey [Supreme Court of Iowa], 64 
N. W. Rep. 625.) 


MEMORANDUM IN WRITING OF SALE OF LAND.-— 
A letter from an agent to his principal, conveying 
the offer of a party to purchase land of the principal, 
and a letter from the principal to the agent accept- 
ing such offer, constitute a sifficient memorandum 
of the contract of sale to satisfy the statute of 
frauds, providing that the sale of any interest in 


lands must be evidenced in writing. (Singleton v. 
Hill [Supreme Ct. of Wis.], 64 N. W. Rep. 588.) 

NEGLIGENCE — PROXIMATE CAUSE — RAILROAD 
crosstne.—-A defect in a gate at a railroad crossing 
is not the proximate cause of an injury received by 
one who, after passing by the gate, sees a train 
approaching, but tries to cross the track, and gets 
his foot caught, and is consequently injured by the 
train. (Baltimore & O. R. Co. v. Anderson [U. 5S. 
C. C. of App.], 75 Fed. Rep. 811.) 

Policy — MISREPRESENTATION AS TO AGE — STAT- 
uTE.-—The Ontario Insurance Amendment Act, 1889 
(52 Vict., chap. 32), applies to benefit societies,and 
where a man was admitted to the defendant order 
on the strength of a representation as to age, which 
was false, but made in good faith and without any 
intention to deceive: Held, that by virtue of 52 
Vict., chap. 32, sec. 6, the contract of insurance is 
not avoided thereby. 

SAME — SAME—ESTOPPEL.—If the true age of 
the deceased had been stated, he could not have 
effected any insurance. Held, that, nevertheless, 
being a member in good standing at the time of his 
death, and his membership not having been attacked 
in his lifetime, his certificate of insurance was not 
avoided by this fact. [Judgment for plaintiff be- 
low. Here affirmed against association.] Cerri v. 
Ancient Order of Foresters (Ont. H. C. J.): 16 Can- 
adian Law Times (November, 1796), 379. 
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Current Lopics. 

HE treaty of general arbitration with Great 
Britain, which has just been negotiated, 
largely through the persistent and well-directed 
efforts of Secretary of State Richard Olney, 
has been generally received with great favor by 
press and people. One leading newspaper has 
declared it to be “the most significant inter- 
- national event occurring within the second 
half of the nineteenth century.” This, while 
liable to be regarded in some quarters as some- 
what extravagant praise, is perhaps really not 
so. The most vital and far-reaching incidents 
are not always those which are the most 
dramatic, the most loudly heralded, or those 
which cause the greatest amount of popular 
excitement. While as to the details of the 
convention there are sure to be differences 
of opinion, the object in view — the settlement 
of international disputes without recourse to 
war— must and does commend itself to the 
civilization of the age. Probably this agree- 
ment to arbitration will not be claimed, even 
by its strongest promoters, to be an absolute 
guarantee of universal peace and brotherhood. 
It rather assures a period of calm deliberation, 
a guard against hasty and intemperate action, a 
pledge of effort to attain justice and mutual 
before resorting to the cruel 
arbitrament of the sword. The Venezuelan 
incident, when the two greatest of all English- 
speaking nations were fiercely glaring at each 
other and seriously talking of war, is recent 
enough to afford a most valuable object lesson, 
inestimable value of 


satisfaction 


and to demonstrate the 
such an agreement as has now been negotiated, 
through the persistence and determination of 
President Cleveland and his advisers. To 
initiate a great reform is always more difficult 
than to extend it, and secure further support 
for it after it has been once established, and 
hence this first step toward the abolition of 
war may be even more important and far- 
reaching in its results than the most 
enthusiastic supporters of the plan dare 
to hope. As time goes on and the wisdom 
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of the plan is demonstrated, other nations are 
more than likely to come into the peace alliance, 
until at last may be ushered in the day of “‘peace 
on earth, good will to men,” the era when right 
rather than might shall prevail the world over. 
Reports are already current that the treaty 
may not be ratified by the senate; that 
petty opposition may thwart the honest efforts 
already put forth and prevent the consummation 
of the plan. It is to be hoped senators will 
think seriously before assuming any such great 
responsibility. The public cares little about 
senatorial dignity, which is said to have been 
offended by the advance publication of the text 
of the treaty by consent of Secretary Olney. 
What it wants is results. This great question 
should be approached and dealt with from the 
high plane of enlightened statesmanship. It 
must inevitably be the case that the plan of 
arbitration as laid down in this treaty will not 
strike everybody as the most perfect that could 
be devised—even its most active promoters 
make no such claim for it. Ina new departure 
such as this is all methods of execution are 
necessarily tentative, depending upon time and 
experience to perfect them; but the object 
sought to be accomplished is so grand and 
noble that any plan which is not manifestly self- 
contradictory will be deemed worthy of a trial. 
Small-souled and petty critics, who are trying 
to demonstrate that the sly old English lion 
will, by the proposed treaty, get all the meat, 
while we shall have to content ourselves with 
the bones, will receive but scant courtesy, and 
it is a consolation to know that whether the 
treaty be ratified or not its moral effect cannot 
be lost. 


The treasury department at Washington 
has recently been called upon to decide a 
unique question, involving the ownership of 
operatic costumes and scenery used by the re- 
cently collapsed Mapleson Opera Company. 
A few months ago the company came to this 
country from England, bringing costumes and 
scenery for elaborate operatic performances. 
These were admitted free of duty, under the 
customs laws which permit such entry on the 
filing of a bond for the exportation of the 
articles after six months use. But the opera 
company became involved in financial difficul- 
ties while in Boston, and the costumes and 
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scenery were attached for debt and ordered 
sold. The treasury department is now asked 
by the bondsmen to interfere for their pro- 
tection. Should the department not interfere, 
the bondsmen, who are responsible to the gov- 
ernment for the duties, will be the losers. 
There are also other complications, such as 
rights of individuals to certain costumes, which 
further confuse matters. Mr. Eugene Tomp- 
kins. of the Boston Theatre, has attached the 
property in Boston for moneys advanced to the 
managers of the Imperial Opera Company of 
England, Limited. This is believed to be the 
first case of the kind which the treasury de- 
partment has been called upon to decide. 


The list of assembly committees of 1897 has 
been announced by Speaker O’Grady. Those 
committees whose composition is of special in- 
terest to lawyers are given herewith for informa- 
tion and reference : 


Judiciary —Scherer, Albany; Armstrong, 
Monroe; Robbins, Allegany; Marshall, Kings; 
Bondy, Onondaga; Sanger, Oneida; Warner, 
Niagara; Perkins, Kings; Peterson, Chautauqua; 
Mazet, New York; Emmett, Westchester ; Hoff- 
man, New York; Green, New York. 

Revision — Hill, Erie; Costello, Oswego; 
Fuller, Broome; Philo, Oneida; Ten Eyck, 
Onondaga; Pratt, Ulster; Garby, Richmond; 
Benham, Ontario; Bayliss, Kings; Peterson, 
Chautauqua; Palmer, Schenectady; Hutton, 
Rensselaer; Maloney, Erie. 

Codes — Armstrong, Monroe ; Robbins, Alle- 
gany; Laimbeer, New York; Kelsey, Livings- 
ton; Steiner, Erie; Bedell, Orange; Abell, 
Kings; Brown, L. E. New York; Fish, Madi- 
son; McLaughlin, Sullivan; Matthews, New 
York; Palmer, Schoharie ; Dempsey, New York. 

General laws—Horton, Wayne; Hill, Erie; 
Tupper, Broome; Marshall, Kings; Burr, Suf- 
folk; Miles, St. Lawrence; Forrester, Kings; 
Addis, Putnam; Smith, Westchester; Crom- 
well, Queens; Laimbeer, New York; Sullivan, 
T. P., New York; Hutton, Rensselaer. 


Ways and means—Nixon, Chautauqua, Kel- 
sey, Livingston; Horton, Wayne; Sears, Frank- 
lin; Wells, Onondaga; Allds, Chenango; 
Blasdell, Erie; Costello, Oswego; Clark, C. J., 
Jefferson; Roehr, Kings; Finn, New York; 
Fitzgerald, New York; Kelly, Albany. 

Affairs of cities—-Austin, New York; Andrews, 
New York; Wells, Onondaga; Hill, Erie; 
Reinhart, New York; Abell, Kings; Brennan, 
Kings; Lewis, Monroe; McEwan, Albany ; 
Philo, Oneida; Finn, New York; McKeown, 
Kings; Kennedy, Queens. 








Railroads—Eldridge, Warren; Braun, Erie; 
Sanger, Genesee; Budd, Schuyler; Cromwell, 
Queens; Hughes, Kings; Dudley, Niagara; 
McGraw, Rensselaer; Bedell, Orange; Clark, 
J., Stueben; Cain, Kings; Coughlin, Erie; 
Trainor, New York. 

Public health—Murphy, New York; Eldridge, 
Warren; Hughes, Kings; Rounds, Cayuga; 
Schmidt, E. L., Montgomery; Parshall, Kings; 
Benham, Ontario; McEwan, Albany; Daly, 
New York; Kennedy, Queens; Palmer, Scho- 
harie. 

Public education— Sanger, Oneida; Husted, 
Westchester; Marshall, Kings; Saunders, Cort- 
land; Sweet, Greene; Leversee, Albany; Kava- 
naugh, Saratoga; Hoes, Columbia; Burr, Suf- 
folk; Sullivan, T. P., New York; Hutton, 
Rensselaer. 

Excise — Allds, Chenango; Sears, Franklin; 
Tupper, Broome; Bedell, Orange; Witter, 
Tioga; Miller, C. H., Cattaraugus; Hanna, 
Dutchess; Ives, St. Lawrence; Benham, On- 
tario; Garby, Richmond; Barry, New York; 
Tooher, New York; Lennon, Kings. 

Affairs of villages — Downs, Orleans, Hanna, 
Dutchess; Anderson, Rensselaer; Harrison, 
Steuben; Cole, Wyoming; Rounds, Cayuga; 
Zimmerman, Jefferson; Post, Suffolk; Gott, 
Monroe; Pierce, Essex; Hoes, Columbia; Zurn, 
Kings; Andrews, P. J., New York. 

Insurance — Husted, Westchester; Hobbie, 
Washington; Adler, New York; Sheldon, Cay- 
uga; Matteson, Cattaraugus; Forrester, Kings; 
Sweet, Greene; Addis, Putnam; McLaughlin, 
Sullivan; Van Cott, New York; Bellen, Onon- 
daga; Roche, New York; Donnelly, New York. 

Banks — Gray, Dutchess; Adler, New York; 
Wilson, Kings; Saunders, Cortland; Ives, St. 
Lawrence; Scherer, Albany; Van Keuren, 
Ulster; Bayliss, Kings; Smith, Westchester; 
Miller, M. J., Erie; Warner, Niagara; Mac- 
Cabe, New York; Cullen, Kings. 


In a suit by Gilbert Newton against the Cen- 
tral Vermont Railroad Company, the Court of 
Appeals has affirmed a judgment for the plain- 
tiffin a suit for damages for personal injuries. 
As a train approached a station the conductor 
announced the name of the station, and the 
train slowed up, and the plaintiff, with other 
passengers, started for the door of the car, to 
alight on reaching the door. The coach was 
suddenly jerked, and the plaintiff precipitated 
across the platform between the ends of the 
guard rails, the chain being unfastened, and 
the plaintiff fell between the passenger car on 
which he was riding and a freight car which 
was hauled in that train, and was injured. The 
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court holds that the failure of the company to 
place a chain or similar barrier across the open 
space was a fact from which the jury might 


impute negligence to the corporation, and also 
whether negligence was attributable to the rail- 
road company by reason of the sudden jerk 
or movement of the car after the conductor 
had invited passengers to alight by calling out 
the name of the station. The fact that the 
person was intoxicated when he sustained the 
injury was held not to be fer se evidence of 
contributory negligence on his part, and the 
question whether the intoxication contributed 
to the injury shculd be submitted to the jury 
for its determination. 

A new calendar for the Court of Appeals has 
just been published, containing 1,038 cases. 
The court will begin work upon this calendar 
as soon as the few remaining cases on the calen- 


dar, made up two years ago, are disposed of.: 


The 1,038 cases are all those in which returns 
have been filed with the clerk of the court since 
January 14, 1895, when the old calendar was 
made up. 
covered fifteen months, and the new calendar, 


That calendar had g69 cases, and 


covering twenty-four months is, therefore, pro- 
portionately some 4oo cases smaller than the 
calendar made up two years ago. 


The Supreme Court of Appeals of Virginia 
recently held, in City of Winchester against 
Redmond, that in the 
authority conferred by its charter or by general 


absence of express 


law, a municipal corporation has no power to 
offer and pay a reward for the apprehension 
and convictions of persons violating the crimi- 
nal laws of the State; and that an offer by the 
City Council of a reward, which it has no 
authority to pay, is w/tra vires, and creates no 
obligation enforcible against the city. 


In the case of Richard Polson against Henry 
Stewart. Jr., the Supreme Court of Mas- 
sachusetts held that a court of equity in that 
State would enforce a covenant made by a 
husband to his wife in another State, where 
they were domiciled, and whose laws gave her 
the right to contract, as if she were unmarried, 
to surrender all his marital rights in land 
belonging to her in Massachusetts. Chief 
Justice Field dissented. 








SOME LEGAL METHODS IN MOROCCO 
AND CHINA. 


Adelbert Cronise’s address to the members of the Roches- 
ter (N. Y.) Bar Association. 

N contrast with our advanced system of law and 

practice, it may not be uninteresting to glance 
at some of the legal methods in an uncivilized coun- 
try under a despotism. 

“Morocco is said to be the most absolute despot- 
ism extant. Neither its nearness to southern Eu- 
rope, nor its location upon a great waterway, nor 
its intercourse with other nations, has either civil- 
ized its people or improved its government. The 
conditions of life are such as might have been 
found in the Orient before the time of Christ and 
have won for it the name of “The China of the 
West.’ The Moor is as unchangeable as_ the 
Chinese. In no other uncivilized country has com- 
mercial and political intercourse with civilized 
nations produced so little change. While its neigh- 
bors, Algeria, Tunis, Tripoli and even Egypt have 
been gradually modernized, Morocco alone has not 
improved. The Christian religion imposed upon it 
by Constantine has left no trace. The Arab has 
occupied the valleys and covered all with the 
His descendants, the Moors, have made 
cities and towns and a government, and, nominally 
rule all. The rule of the sultan is that of a bar- 
barian, cruel by nature and unrestrained by consti- 
tution, laws or usage, and with the power to enforce 
his will except as to the Berber population of the 
hill countries and mountains. Being without con- 
stitution or law, the only recognized authority other 
than the will of the sultan is the Koran, which is 
interpreted with such liberality as to meet the 
views of the cadi or judicial officer. The bar, if 
such it may be called, is composed of old men as a 
class, taken from the priesthood. There does not 
seem to be much practice of any kind. Their occu- 
pation is more like that of a notary or scrivener. 
Each sits upon the floor of his 4x5 or 5x6 box, 
with its side open to the street. Ink, pen, paper, 
the Koran and what looks like a low meat block 
and used to write upon, constitute his office furni- 
ture. His business is to make memoranda of agree- 
ments, and to give advice guided by the Koran and 
what he knows of the cadi. Occasionally he may 
be employed to plead a party’s cause before the 
cadi, but this few can afford, and most parties ap- 
pear only in person. 

‘‘The cadi in each city is the sole judge, except 
in cases to which an alien or a consular protege is a 
party, which may be heard before the consul of the 
alien’s country, if it have one. The cadi is, of 
course, a tool of the sultan. His judgment is final 
and his power is subject to that of the sultan only. 
Each morning at 9 o’clock he comes to one of the 


Koran, 
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principal doors of the casba, or castle, which in- 
cludes the prisons, treasury, apartments for the sul- 
tan and his harem. The cadi sits upon the thres- 
hold of the entrance — literally sitting at the gate 
of justice — and hears all who have any grievance. 
The complaining party kneels upon one knee before 
him and tells his story. The defendant, whom he 
has brought with him, kneels and tells his side of 
the case, and the cadi either decides at once or 
sends the parties to bring witnesses to prove their 
statements. No Christian, however, is permitted 
to testify. The witnesses kneel in like manner and 
tell in their own way what they know of the affair, 
and judgment is given summarily — no taking the 
papers. 

‘*The punishments ordered by the cadi are arbi- 
trary and barbarous, the principles of the Koran, 
and the usages of the country being subject to his 
discretion. For personal injuries the Lex Talionis 
taught by the Koran is usually enforced, literally 
an eye for an eye and atooth fora tooth. Not lorg 
ago, but prior to the system of consular protection, 
an English merchant living in Mogador accidentally 
ran against and knocked down an old woman and 
in the fall two of her teeth were broken out. She 
immediately demanded the two corresponding 
teeth of the merchant. The cadi, fearing diplo- 
matic troubles, refused, and the woman then 
walked 300 miles to appeal to the sultan. The sul- 
tan, fearing the English government, refused, but 
later, fearing an uprising of the people in the 
woman’s behalf, he bargained with the Englishman, 
giving him a valuable commercial privilege, for 
which the Englishman submitted to having his two 
teeth knocked out in public. 

“For murder the criminal is beaten to death 
or decapitated or killed in the same manner in 
which he killed his victim. Any relative of the 
murdered man has the right to kill the murderer in 
the same manner, Capital punishment is also in- 
flicted for trading with foreigners contrary to the 
sultan’s restrictions. For theft the usual punish- 
ment is to cut off the right hand for the first offence 
and the left for the second. The hand is chopped 
off at the wrist and the stump immersed in boiling 
pitch to cauterize the wound. For small thefts, 
such as stealing a chicken, the victim is stripped 
naked to the waist, seated upon an ass and driven 
through the streets accompanied by a crowd of 
men who beat him with rough sticks, usually until 
he is covered with blood, For milder offences the 
bastinado is applied or the criminal sent to prison 
upon an indeterminate sentence, to remain until 
some friend shall buy his release with a bribe or go 
to the sultan and procure his pardon. If he have 
no friend of means he will probably remain in 
prison until he dies, however slight his offence. 

‘*With indeterminate sentences and prisons, 





such as those of Morocco, there is little choice 
between imprisonment and death. Formerly both 
sexes were imprisoned in a single room. Now, al- 
though the sexes are separated, children and old, 
debtors and murderers awaiting execution, are all 
huddled in a single room in which they eat and 
sleep, and which most of them will never leave 
alive. Mr. Varley, of London, who assisted in the 
release of prisoners from all the prisons of Morocco, 
which followed the Consul Matthews scandal, found 
many old men and women who had forgotten for 
what they were imprisoned, if they had ever 
known, who had been imprisoned so long that no 
one remembered when they were not there, and of 
whose offences or sentence there was no record. In 
the prisons in Tangiers the filth and the condition 
of the prisoners are indescribable, and Mr. Varley 
states that the prisons in the other cities of Morocco 
are still worse. The appearances indicate that the 
prisoners never wash and never remove their cloth- 


ing. Their svle allowance of food is one loaf of 


bread a week, and that a loaf not so large as ours. 
This they can divide in seven parts and eat one 
each day or eat all at once and starve the rest of 
the week. The stronger, of course, rob the weaker, 
and the sufferings from hunger make their life an 


unending torture. The occasional visitor is always 
moved to buy out a bakery and stock of figs and 
give the prisoners a little relief. By feeing the 
guards the prisoners will be formed in line and pass 
before the small grated window to receive their 
portion of bread and handful of figs. The young 
look old and the old deathly, and yet they are the 
best off, for they have the least time to endure their 
suffering. 

‘‘During the consulate of Felix Matthews the 
system of consular trials, to which we have referred, 
developed a scandal that was a disgrace to our 
government. As stated above, a case in whieh one 
of the parties is under consular protection, or is a 
citizen of another country, must be tried before the 
consul of that country. The money lenders could 
get no advantage over their Moorish: debtors in a 
hearing before the Cadi. Finding Consul Matthews 
corruptible, they bought of him certificates that 
they were consular proteges, equivalent for their 
purpose to being citizens of the United States, thus 
entitling them to have their cases before him, and 
being in their power, he did not dare decide against 
him if he would. The money lenders would agree 
verbally to lend at a small interest, and at maturity 
would demand a hundred per cent. The debtor 
being not only unwilling but unable to pay, would be 
brought before our consul and sentenced to prison. 
In cases where a memorandum of the debt was 
given, the money lender would fail to deliver it upon 
payment, on the pretense that it was lost, and would 
afterward sue upon it, deny that it had been paid, 
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and Matthews would give judgment for the plain- 
tiff. The Moor unable to pay a second time would, 
of course, be imprisoned. Soon every prison in 
Morocco was filling with Matthews’ victims, and 
through the intervention of the English representa- 
tives the attention of our government was called to 
the matter, and a commission of inquiry was sent to 
Morocco. For reasons, political or otherwise, the 
matter was hushed, but Consul Matthews was recalled 
and a successor appointed. Matthews, who had 
grown rich from the sale of certificates of citizen- 
ship and from trial fees and bribes, was forced to 
leave much of his property behind him and fly in 
the night across the country to Couta, where he 
found a vessel and thus escaped the mob that was 
awaiting him at the port of Tangier, from which he 
was expected to sail. Under his successor, Mr. 
William Read Lewis of Philadelphia, the debtors 
imprisoned under Consul Matthews were released. 

‘*The report of Mr. Consul Lewis made to our gov- 
ernment in April, 1888, show that upon his arrival 
there in March, 1887, he found over eight hundred 
persons enjoying United States consular protection. 
A village of 300 inhabitants, Moors and Jews re- 
fused to pay the Sultan’s tax upon the ground that 
it was an American colony. The basis for it was 
that many of the villages had been employed in 
wild bear hunts gotten up for American visitors, 
and for which services Consul Matthews had given 
them certificates of consular protection. Although 
the abuse of the system under the former Consul 
led Mr. Consul Lewis at first to disapprove the 
system, his residence in Morocco soon convinced 
him that in a country where the evidence of a 
Christian will not be received, and where there is 
neither law, justice or mercy for a Christian, a 
system of consular protection is a necessity. 

‘*TIn turning to legal methods in China one might 
expect something better. It has become the custom 
to credit China with originating and teaching the 
most noble precepts and with the most valuable 
discoveries and inventions. We are told that the 
golden rule, in the negative form, was taught by 
Confucius five centuries before Christ. Confucius 
himself said that the substance of what he taught 
was the three relations, of government and subject, 
parent and child, and husband wife, and the five vir- 
tues, charity, justice, observance of established usages, 
rectitude and sincerity. As the studies of the writings 
of Confucius and the commentaries upon his works 
constitute the greater part of the education of the 
governing class, an education which is tested by 
the most elaborate system of civil service examina- 
tions to be found anywhere in the world, one might 
expect that so noble a creed as to public and domes- 
tic relations and virtues, so thoroughly drilled into 
the entire ruling class, would produce model re- 





sults. On the contrary, the laws themselves, their 
administration by the courts, the treatment of pris- 
oners, and the punishment and execution of the 
condemned are all marked by injustice, absence of 
charity, and gross cruelty. The wholesale slaughter 
of female children is not considered a crime, while 
the accidental killing of a parent, step-parent, or 
parent-in-law, is punished with atrocious cruelty. 
Not long before I was in Canton, a case arose that 
caused much discussion among the foreign resi- 
dents. There grows in that section a wild berry 
that has the peculiar quality of being wholesome 
for pigs, but poisonous to human beings. A young 
girl-wife had gathered some of these and was cook- 
ing them for the pigs, as is the custom. Her hus- 
band’s father, an old man with feeble sight, mis- 
took them for something else, tasted them and 
died. The girl was tried, found guilty of parricide, 
and condemned to death by ‘ling chih.’ This form 
of execution was carried out in the usual way. The 
girl was bound to a cross and tortured for days, the 
face flayed, the fingers and toes cut off little by lit- 
tle, muscles slowly torn out, the breasts cut off a 
slice at a time, and all with such diabolical skill as 
not to touch a vital spot, so that the victim lingered 
in agony for days. This form of execution, which 
is not an uncommon one, is carried out without ex- 
citing a touch of sympathy in the crowd about, but 
often to their enjoyment. Cutting off portions of 
the flesh is used as a reformatory measure for mild 
offenses. The punishment for opium-smoking by a 
soldier is slitting the lips for the first offense and 
decapitation for the second. In visiting the execu- 
tion grounds of Canton, I fortunately saw only the 
crosses on which the condemned are tortured, which 
was quite enough. In the empire an average of 
10,000 a-year are executed. The same proportion to 
the population would give us in this State 166 exe- 
cutions a year, or more than three a week. 

‘‘The laws of China are codified and changes are 
made from time to time by imperial edicts. Her 
penal code commenced 2,000 years ago, and is pub- 
lished ata price within the reach of the poorest. 
‘In China there are no law- 
yers, fees and costs. Litigation is regarded as a 
great evil, and is made very simple. <A magistrate 
hears the case very much asa father would a dis- 
pute between two children, and in the main justice 
is administered speedily, thoroughly and cheaply. 
To prevent litigation many debts have been made 
debts of honor, not binding in law. Among these 
are all loans to friends or relatives to start a man in 
business or extricate him from trouble ; all loans to 
a gambler, spendthrift, drunkard or runaway wife ; 
all loans upon parole and various other debts. 
Drinking debts are not collectible. Professional 
services cannot becollected by suit unless there is a 


A recent writer says : 
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written obligation. The unsecured creditor to col- 
lect an old account simply stands in front of the 
debtor’s door and weeps. He rarely has to do this 
longer than an hour. To get rid of the annoyance 
and avoid disgrace the debtor hustles around and 
gets up the money. A Chinese who becomes finan- 
cially embarrassed will sell himself for a plantation 
coolie, go into exile for twenty years or even commit 
suicide. It is part of his religion to pay off all he 
owes in the last week of the year, in order that he 
may begin the next one free from care and obliga- 
tion.’ I fear that the writer of the above is not 
personally familiar with the evidence-producers in 
use in Chinese trials, or he would not have applied 
the simile of father and children. 

‘* While in Canton I visited the Hall of Judg- 
ment in which criminal trials are held. It is a large 
plain room with little furniture, a table for the 
magistrate and a few chairs. The clerk examines 
the witnesses, and the accused rarely has any one to 
speak for him. Even the trial of a case is marked 
by cruelty. If the accused or a witness refuses to 
testify he is forced to kneel with bare knees upon a 
rough iron chain folded back and forth so as to 
form a mat. The torture soon becomes so severe as 
to produce testimony of some kind as surely as ever 
the rack did inthe days of the Inquisition. Un- 
willing witnesses are also suspended by their thumbs 
or toes, or they are stripped, laid upon the floor and 
beaten with the flat side of freshly split bamboo 
rods, the sharp wiry edges cutting open the flesh in 
ragged gashes. Although none of these tortures 
were applied while I was present, several of the 
instruments were at hand ready for use. 

‘*T also visited the prisons and saw hundreds of 
prisoners of all classes. The six classes are : First 
those awaiting trial; second, minor offenders; third, 
women ; fourth, the worst criminals; fifth, prisoners 
wearing the cangue, and sixth, prisoners of wealth 
who can pay for comforts. 

‘*The ‘cangue’ is a wooden collar about a yard 
square. The prisoner being unable to reach his 
mouth cannot feed himself, and all are dependent 
upon one another. When the food is put into the 
prison the strong get the most of it and feed one 
another, while the weak and the unpopular are left 
to starve. The cangue prevents the wearer from 
lying down, and their only rest and sleep must be 
taken in a sitting position. There were many prison- 
ers in this class, and a more wretched lot I never 
saw together. In all parts of the prison were in- 
struments of torture. Among them was a net of 


silk cords in which the feet are inclosed, fitted with 
a key by which the cords are twisted and tightened 
from day to day until they cut to the bone. I copy 
from a statement by the editor of the China Mail 
the following punishments in use, viz.: ‘Compress- 





ing the ankles and squeezing the fingers until 
crushed between boards, twisting the ears, kneel- 
ing on chains, striking the lips wntil jellied, 
putting the hands in stocks behind the back, or 
tying the hands toa bar under the knees and chain- 
ing the neck to a stone. Cases are officially recorded 
of nailing prisoner's hands between boards, using 
beds of iron, scalding with boiling water, inserting 
red hot spikes, cutting the tendon of Achilles and 
burying the body up to the neck in lime while the 
prisoner is forced to swallow large draughts of water. 
Finally, a lighter (?) punishment is to make the crimi- 
nal kneel on a mixture of pounded glass, sand and 
salt until the knees are excoriated. Flogging to death 
with the bamboo is also not uncommon. There are 
many other minor punishments, but we have omitted 
one we know to be practiced at Shanghai on some 
rebels captured by the Imperialists during the Tali- 
ping rebellion, driving fine spikes of bamboo down 
between the nails and the fingers or toes. If devilish 
ingenuity can go further than this, we shall be sur- 
prised .’ 

“We must credit the Chinese with many ingen- 
ious inventions and useful discoveries—the mariner's 
compass, gunpowder and printing, and with the 
arts of making silk, paper and porcelain; but they 
have not improved their laws; their courts have be- 
come more and more corrupt, and their ingenuity 
seems principally devoted to devising new forms of 
torture for witness and convict. Confucianism and 
Buddhism teach both justice and mercy, but there 
is little of either in the legal system which has 
grown up under them in China. 

‘* But there is a good side to the Chinese. When, 
prior to 1840, the English flooded China with opium 
from India, the Chinese recognized its injurious 
effects and passed laws making it a crime punishable 
by death. It was their misfortune that in the 
‘opium war’ which followed they were compelled by 
the English not only to pay an indemnity of $21,000- 
000 and cede the island of Hong Kong, but also to 
repeal the laws against the use of opium. It is to 
be said in their favor that they have the reputation 
in the East of paying their bills and notes with more 
promptness than any other class of people. They 
have a sense of commercial honor, and althongh 
naturally thieves, they are credited with prudence 
in creating obligations, with punctuality in keeping 
them, and with respect for a trust.” 


a 


Forfeited payments made by a member of a 
loan association on shares which lapse in conse- 
quence of his default are held, in Pioneer Sav- 
ings & L. Co. v. Cannon (Tenn.) 33 L. R. A. 
112, to be inapplicable to the mortgage debt and 
cannot be credited thereon. 








1 
I 
. 
e 
I 
c 
t 
1 
( 


nit eo ee 





ath 


me 
li- 











THE ALBANY LAW JOURNAL. 55 

















BIG FEES. 


'( —HE extravagant fees obtained by lawyers, as 
| appears from time to time in the press of the 
country, is about as much overestimated as the 
estimate placed upon a man’s wealth. A writer in 
the Pittsburg Leader says : 

‘‘How much do Pittsburg lawyers charge for 
their services on the average ?” is a question which 
I asked several well-informed attorneys the other 
day, and by means of which I acquired quite a fund 
of information without getting any very definite 
answer. ‘‘ Average ?” said one gentleman. ‘‘ Why, 
you couldn’t average the charges of one man, let 
alone the whole profession. Fees range from $5 to 
$100,000, according to the ability of the attorney 
and the disposition of the client, or rather, accord- 
ing to what he can make the client think his ability 
isand how much he will stand being charged forit.” 

The statement that a fee amounting to $100,000 
was paid for legal advice in this city seems rather 
incredible, and I was not able to confirm it fully 
enough to justify giving the names of the parties 
said to be concerned, but a story to the effect that 
it was once done has been in circulation among 
lawyers for quite a considerable time, and is 
believed by some of them at least to be true. It is 
said that a gentleman who has acquired wealth 
enough in manufacturing enterprises to rank as a 
magnate became interested, along with capitalists 
of other cities, in a large railway property. After 
they had acquired the property a question as to the 
validity of the charter they held arose, and several 
of the most eminent lawyers in the country in- 
formed them that their case was worthless, and they 
would lose a suit which had been instituted against 
them. Then the Pittsburg magnate consulted with 
his Pittsburg lawyer, and the latter thought out a 
theory upon which it appeared to him that the 
charter could be made to hold. 

This theory was submitted to the eminent counsel 
who had previously pronounced the charter worth- 
less, and by them was admitted to contain a decided 
element of plausibility. So much were they im- 
pressed, in fact, that they got ready to fight the case 
along the lines which the Pittsburger had indicated. 
As the time for the argument of the case before 
a court in a distant city approached, it came to the 
ears of the Pittsburg capitalist that his Pittsburg 
lawyer was getting ready to take a trip to Europe. 
He visited him and entered a decided objection, 
“You are my attorney,” he said, ‘‘ and it is your 
view of the law upon which this case is to be sub- 
mitted. You must stay here and prepare the case 
and make the argument.” 

“Tt will cost you a good deal if I forego my Sum- 
mer trip,” said the lawyer, as the concluding argu- 





ment of a dispute in which the magnate had the 
best of it. 


‘‘Stay here and win this case and I will pay you 
$100,000,” said the magnate, and the lawyer stayed. 
It is related, too, that he not only won the case and 
got the $100,000, but that he still made his trip to 
Europe, though a little late in the season. 

After this the best story which is told of a big fee 
is that the Standard Oil Company once received a 
bill for $25,000 from D. T. Watson, and responded 
with a check for $35,000. This case was one in 
which an attempt was made to tax them on their 
income in Pennsylvania, the ground of the attempt 
being that they were a foreign corporation, and Mr. 
Watson won the suit after a long and hard legal 
battle. There are thought to be half a dozen 
lawyers of legal firms in the city with whom it is a 
comparatively frequent occurrence to render a bill 
of from $5,000 to $10,000, and have it promptly 
paid, and Mr. Watson is generally admitted to head 
the list, and to be the leader of the Pittsburg bar. 
J. Scott Ferguson and the firm of Knox & Reed, 
Dalzell, Scott & Gordon, and a few others, are 
believed to be in possession of a legal practice worth 
from $40,000 to $50,000 per year, and from these 
figures the incomes of the local attorneys range 
down to sums too low to contemplate. There are in 
the neighborhood of 600 practicing attorneys, and 
it is thought by very well-informed lawyers that not 
to exceed 150 of them do nearly all the business, 
and that the incomes of the rest average consider- 
ably less than $1,000 a year. The guess was also 
made that not less than $1,500,000 a year is paid in 
this city as attorneys’ fees, and when its vast in- 
terests and the frequency with which they arein the 
courts are concerned it would seem that this, if cor- 
rect, is a very moderate sum. 

‘¢ People who have suits involving big money,’’ 
said one lawyer with whom I talked, ‘‘do not, as a 
rule, care what the cost of an attorney’s services is 
going to be, and so it is not generally the case that 
any stipulation is made, unless the case of a plaintiff 
seeking a lawyer to take a case upon a contingent 
fee. It has thus happened sometimes that lawyers 
have acquired reputations very largely by the nerve 
displayed in making high charges. Let a man have 
a high opinion of his own abilities, and make his 
client aware of the fact by charging big fees, and 
the thing will result to his advantage, provided he 
is a good enough judge of human nature to know 
just when to exact all that his client will stand. A 
man who has a case of a peculiar character, and has 
inquired and learned what lawyer is likely to con- 
duct it for him to the best advantage, and who has 
found his lawyer to meet his expectations, is not 
going to quit that lawyer for another because he is 
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made to understand that the lawyer knows what 
the service he has rendered is worth. 

‘* For this statement to hold good, of course the 
business has to be of a character where big money is 
involved. There are many kinds of service where no 
matter who performs them, the charge must be mod- 
erate. For instance, the least fee which it is con- 
sidered professional to accept is $5, for such work, 
for instance, as drawing a deed. There are, of course, 
lawyers who do not want such work as this at all, 
yet if they consented to do it I do not think there 
is one in the city who would feel justified in charg- 
ing more than $25 for it. To get a big fee almost 
always implies that the case shall bea big one; that 
is, involving big money. The exceptions are where 
some very wealthy man is charged with a criminal 
offense, and wants the very best lawyers, and 
several of them, to defend him. Criminal business, 
as a rule, is not very profitable, and there have been 
very few really great lawyers who cared to have 
much of it. The prosecution of accused persons in 
particular does not pay well. A client may come in 
while his blood is hot and declare that be will pay 
thousands of dollars to have an adversary convicted, 
but before the time times to go on with the case his 
blood will cool, and he will think differently about 
the matter. Very few persons, as a rule, want to 
spend money to get revenge. 

‘*Tt sometimes happens, though, that a large cor- 
poration will be willing to hire first-class lawyers; 
at a good stiff price, to secure the conviction of some 
defaulting employe, and to give its men everywhere 
an object lesson on the results of dishonesty. Such 
a concern as the Adams Express Company, for in- 
stance, if one of its men is caught robbing it, does 
not want to miss the opportunity of making an ex- 
ample of him, so that wherever there are Adams 
Express employes they shall hear of the matter, lay 
it to heart and be good. 

‘* Contrary to the general notion about the matter, 
the fact that it is difficult to obtain admission to 
this bar is not a great protection to the business of 
those lawyers who already have an established 
practice, nor would the admission of everybody that 
applied greatly affect them. I think we might admit 
any lawyer who came here from a bar of this or any 
other State, and still we should not have competi- 
tion, except among those who would get very little 
business, and the established large practices would 
not be injured. In particular it would not hurt 
the older lawyers for the attorneys with well-earned 
reputations to come from other places. There are, 
in fact, some of them here now, and they are not 
making any great headway toward getting a large 
share of the rewards of the business. 

“Tt appears to bea rule, to which there have been 
very few exceptions, that, after a lawyer has passed 





middle life, it is not worth while for him to change 
his location, and expect to get a practice. He may 
be a better attorney than any at the bar to which 
he comes, but will not get the business away from 
those who have it, and may consider himself for- 
tunate if he even makes a comfortable living. I 
have never seen the fact explained, but I presume 
it is largely because of the extent to which getting 
a law practice is a matter of making acquaintances, 
There must also be something in the very air of a 
locality, so to speak, that is, in the peculiarities of 
its people, and the little eccentricities which they 
have in doing business, which the established law- 
yer will have gradually absorbed, and which the 
stranger, coming as an attorney already a master 
of his profession and not disposed to learn it all 
over again, cannot appreciate. It is strange that 
such trifles should constitute the difference between 
a big income and a poor living, but it seems to be a 
fact.” 


a 


THE DEATH PENALTY. 


N his annual report to congress, Attorney-Gen- 

eral Harmon recommends a uniform system of 

punishment for crime, and that the different de- 
grees of murder be established. He says: 

‘‘T think a new crimes act should be passed as 
speedily as possible, which should contain provi- 
sions simple, easily understood, and general in their 
scope; that a uniform system of punishment should 
thus be provided, and that as to cases arising in 
the future, present laws relating to these crimes 
should be repealed. This work could be easily 
and quickly performed by a commission. 

‘‘The increasing repugnance on the part of juries 
to inflict the death penalty, in connection with the 
fact that the law makes no degrees in murder, con- 
stantly leads to the entire acquittal of persons 
charged with capital crimes in cases where the facts 
proven not only warrant conviction for murder, but 
oblige the court to charge that they do not permit 
a conviction for mere manslaughter. This danger to 
society can be at least mitigated by the establishment 
by statute of different degrees of murder with cor- 
responding appropriate grades of punishment. 
Juries will not then be confronted with the alter- 
native of a verdict which carries the death penalty 
or a verdict of acquittal in cases where they think 
the accused guilty of murder, but not deserving of 
the extreme punishment.” 

Is it not an indication of a more generous man- 
hood, a higher civilization that is being shown 
through the medium of the juries in refusing to in- 
flict the death penalty? It is not a maudlin senti- 
mentality, as some sneeringly assert, or an invitation 
to the vicious to continue their slaughter, by refus- 
ing or by any act countenancing the taking of hu- 
man life. There is an under-current of thought, 
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feeling and action on this subject which is being 
given expression by some of the ablest minds in the 
country, and backed by the mighty power of the 
press. In referring to the attorney-general’s paper, 
the Washington (D. C.) Times says: 

‘‘He notes ‘the increasing repugnance on the 
part of juries to inflict the death penalty,’ and 
ascribes the frequent acquittal of persons charged 
with murder to that fact. The attorney-general 
might have safely gone a step further in the interest 
of the effective administration of justice, public 
morals and humanity by advocating a statute which 
does away with the death penalty altogether. It is 
a relic of barbarism — a reminder of that condition 
of society when one man’s hand was raised against 
another, and when a check to a constant warring of 
the different elements could only be set by punish- 
ments which satisfied the brutal instinct in man. 
Gradually the death penalty has been more refined 
in its application, until to-day, among civilized na- 
tions, there are left only the ax, the guillotine, the 
garrote, the rope and the electric chair. 

“It must be admitted by the student of history 
and sociology that in proportion to the decreasing 
infliction of the horrible methods of capital punish- 
ment and public executions, the number of murders 
committed has also become less. This is but 
natural, for men are not made kinder or gentler by 
the brutalizing exhibitions that were in vogue in 
bygone times in connection with the execution of 
criminals, Another evidence of this fact was the 
growing inclination of legislators to reduce to a 
minimum the crimes upon which the death penalty 
might be placed. It should not be difficult, there- 
fore, to take the other step, which will bring us to 
the abolition of capital punishment. 

‘It is just as well to be quite candid in arguing 
these moral questions. Capital punishment is noth- 
ing but murder sanctioned and legalized by society. 
The commandment, ‘Thou shall not kill,’ should 
be as binding upon the lawmakers as upon the law- 
breakers, Nor should the dictum of ‘an eye for an 
eye and a tooth for a tooth,’ or that other one, ‘he 
that wieldeth the sword, by the sword shall he per- 
ish,’ be construed as an injunction upon man to kill 
his brother by any process, legal or otherwise. More- 
over, it is extremely doubtful if capital punishment 
has ever acted as a deterrent. Humanity, with all 
its passions and impulses, is the same after all, no 
matter what are the barriers raised against them. 

‘Capital punishment makes no allowance for hu- 
man error, Courts and juries have been shown to 
be wrong in the condemnation of men accused of 
murder. Innocent ones have suffered for the guilty. 
Men have been executed for crimes committed by 
others. This could not happen if the prison cell 
were substituted for the scaffold. Capital punish- 
ment should go.” 





GENERAL ARBITRATION TREATY. 


{Text of the Document Sent to 
President.] 


RESIDENT CLEVELAND has sent to the 
P senate the treaty of general arbitration be- 
tween the United States and Great Britain. It is 
of such importance that the Law JourNAL gives 
the text in full, as it was laid before the Senate, in 
executive session : 


the Senate By the 


The United States of America and her majesty 
the queen of the United Kingdom of Great Britain 
and Ireland, being desirous of consolidating the 
relations of amity which so happily exist between 
them, and of consecrating by treaty the principle of 
international arbitration, have appointed for that 
purpose as their respective plenipotentiaries : 

The president of the United States of America, the 
Honorable Richard Olney, secretary of state, 
of the United States, and her majesty the queen of 
the United Kingdom of Great Britain and Ireland, 
the Right Honorable Sir Julian Pauncefote, a 
member of her majesty’s most honorable privy 
council, knight grand cross of the Most Honorable 
Order of the Bath and of the most distinguished 
Order of St. Michael and St. George, and her 
majesty’s ambassador extraordinary and _ plenipo- 
tentiary to the United States, who, after having 
communicated to each other their respective full 
powers, which were found to be in due and_ proper 
form, have agreed to and concluded the following 
articles : 

Article I. The high contracting parties agree to 
submit to arbitration in accordance with the pro- 
visions and subject to the limitation of this treaty 
all questions in difference between them which they 
may fail to adjust by diplomatic negotiation. 

Article II. All pecuniary claims or groups of 
pecuniary claims which do not in the aggregate 
exceed £100,000 in amount, and which do not in- 
volve the determination of territorial claims, shall 
be dealt with and decided by an arbitral tribunal, 
constituted as provided in the next following article. 
In this article and in article IV the words ‘ groups 
of pecuniary claims,’’? mean pecuniary claims by 
one or more persons arising out of the same trans- 
actions or involving the same issues of law and of 
fact. 

Article III. Each of the high contracting parties 
shall nominate one arbitrator, who shall be a jurist 
of repute, and the two arbitrators so named _ shall 
within two months of the date of their nomination 
select an umpire. In case they shall fail to do so 
within the limit of time above mentioned, the 
umpire shall be appointed by agreement between 
the members for the time being of the Supreme 
Court of the United States and the members for the 
time being of the judicial committee of the privy 
council in Great Britain, each nominating body 
acting by a majority. In case they shall fail to 
agree upon an umpire within three months of the 
date of an application made to them in that behalf 
by the high contracting parties for either of them, 
the umpire shall be selected in the manner pro- 
vided for in article X. The person so selected shall 
be the president of the tribunal and the award of 
the majority of the members thereof shall be final. 

Article IV. All pecuniary claims or groups of 
pecuniary claims which shall exceed £100,000 in 
amount and all other matters in difference in 
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respect of which either of the high contracting 
parties shall have rights against the other under 
treaty or otherwise—provided that such matters in 
difference do not involve the determination of 
territorial claims—shall be dealt with and decided 
by an arbitral tribunal, constituted as provided in 
the next following article. 

Article V. Any subject of arbitration described 
in Article IV shall be submitted to the tribunal 
provided for by Article III, the award of which 
tribunal, if unanimous, shall be final. If not 
unanimous, either of the contracting parties may 
within six months from date of the award demand 
a review thereof. In such case the matter in con- 
troversy shall be submitted to an arbitral tribunal 
consisting of five jurists of repute, no one of whom 
shall have been a member of the tribunal whose 
award is to be reviewed and who shall be selected 
as follows, viz.: Two by each of the high contract- 
ing parties and one, to act as umpire, by the four 
thus nominated, and to be chosen within three 
months after the date of their nomination. In case 
they fail to choose an umpire within the limit of 
time above mentioned, the umpire shall be 
appointed by agreement between the nominating 
bodies designated in Article III, acting in the 
manner therein provided. Incase they fail to agree 
upon an umpire within three months of the date of 
an application made to them in that behalf by the 
high contracting parties, or either of them, the 
umpire shall be selected in the manner provided 
for in Article X. 

The person so selected shall be the president of 
the tribunal, and the award of the majority of the 
members thereof shall be final. 

Article VI. A controversy which shall involve 
the determination of territorial claims shall be sub- 
mitted to a tribunal composed of six members, 
three of whom — subject to the provisions of 
Article VIII—shall be judges of the Supreme 
Court of the United States, or justices of the Cir- 
cuit Courts, to be named by the president of the 
United States, and the other three of whom — sub- 
ject to the provisions of Article VIII— shall be 
judges of the British Supreme Court of Judicature, 
or members of the judicial committee of the Privy 
Council, to be nominated by her Britannic majesty, 
whose award by a majority of not less than five to 
one shall be final. In case of an award made by 
less than the prescribed majority, the award shall 
also be final, unless either power shall within three 
months after the award has been reported protest 
that the same is erroneous, in which case the award 
shall be of no validity. 

In the event of an award made by less than the 
prescribed majority and protested as above pro- 
vided, or if the members of the arbitral tribunal 
shall be equally divided, there shall be no recourse 
to hostile measures of any description until the 
mediation of one or more friendly powers has been 
invited by one or both of the high contracting par- 
ties. 

Article VII. Objections to the jurisdiction of an 
arbitral tribunal constituted under this treaty shall 
not be taken except as provided in this article. If, 
before the close of the hearing upon a claim sub- 
mitted to an arbitral tribunal, constituted under 
Article III or Article V, either of the high contract- 
ing parties shall move such tribunal to decide and 
thereupon it shall decide that the determination of 
such claim necessarily involves the decision of a 
disputed question of principle of grave general im- 





portance affecting the national rights of such party 
as distinguished from the private rights whereof it 
is merely the international representative, the juris- 
diction of such arbitral tribunal over such claim 
shall cease and the same shall be dealt with by arbi- 
tration under Article VI. 

Article VIII. In cases where the question involved 
is one which concerns a particular state or territory 
of the United States, it shall be open to the presi- 
dent of the United States to appoint a judicial officer 
of such state or territory to be one of the arbitrators, 
under Article III or Article V or Article VI. In 
like manner, in cases where the question involved 
is one which concerns a British colony or pos- 
session, it shall be open to her Britannic majesty to 
appoint a judical officer of such colony or possession 
to be one of the arbitrators under Article III, 
Article V or Article VI. 

Article LX. Territorial claims include all other 
claims involving questions of servitude, rights of 
navigation and of access, fisheries and all rights 
and interests necessary to the control and enjoy- 
ment of the territory claimed by either of the high 
contracting parties. 

Article X. If in any case the nominating bodies 
designated in Article III, and V, shall faii to agree 
upon an umpire in accordance with the provisions 
of said article, the umpire shall be appointed by his 
majesty the king of Sweden and Norway. Either 
of the high contracting parties, however, may at 
any time give notice to the other that, by reason of 
material changes in conditions as existing at the 
date of this treaty, it is of the opinion that a sub- 
stitute for his majesty should be chosen, either for 
all cases to arise under the treaty or for a particular 
specified case already arisen, and thereupon the 
high contracting parties shall at once proceed to 
agree upon such substitute to act either in all cases 
to arise under the treaty or in the particular case 
specified, as may be indicated in said notice; pro- 
vided, however, that such notice shall have no effect 
upon an arbitration already begun by the constitu- 
tion of an arbitral tribunal under Article III]. The 
high contracting parties shall at once proceed to 
nominate a substitute for his majesty in the event 
that his majesty shall at any time notify them of 
his desire to be relieved from the functions 
graciously accepted by him under this treaty, either 
for all cases to arise thereunder or for any particular 
specified case already arisen. 

Article XI. In case of the death, absence, or in- 
capacity to serve of any arbitrator or umpire, or in 
the event of any arbitrator or umpire omitting or 
declining or ceasing to act as such, another arbitra- 
tor or umpire shall be forthwith appointed in his 
place and stead in the manner provided for with re- 
gard to the original appointment. 

Article XII. Each government shall pay its own 
agent and provide for the proper remuneration of 
the counsel employed by it, and of the arbitrators 
appointed by it, and for the expense of preparing 
and submitting its case to the arbitral tribunal. 
All ether expenses connected with any arbitration 
shall be defrayed by the two governments in equal 
moieties. Provided, however, that if in any case 
the essential matter of difference submitted to arbi- 
tration is the right of one of the high contracting 
parties to receive disavowals of, or apologies for, 
acts or defaults of the other not resulting in sub- 
stantial pecuniary injury, the arbitral tribunal finally 
disposing of the said matter shall direct whether any 
of the expenses of the successful party shall be borne 
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by the unsuccessful party, and, if so, to what 
extent. 

Article XIII. The time and place of meeting of 
an arbitral tribunal and all arrangements for the 
hearing and all questions of procedure shall be de- 
cided by the tribunal itself. Each arbitral tribunal 
shall keep a correct record of its proceedings and 
may appoint and employ all necessary officers and 
agents. The deeision of the tribunal shall, if possi- 
ble, be made within three months from the close of 
the arguments on both sides. It shall be made in 
writing and dated, and shall be signed by the arbi- 
trators who may assent to it. The decision shall 
be in duplicate, and one copy thereof shall be 
delivered to each of the high contracting parties 
through their respective agents. 

Article XIV. This treaty shall remain in force for 
five years from the date at which it shall come into 
operation, and further until the expiration of twelve 
months after either of the high contracting parties 
shall have given notice to the other, of its wish to 
terminate the same. 

Article XV. The present treaty shall be duly 
ratified by the president of the United States, by 
and with the advice and consent of the senate 
thereof, and by her Britannic majesty, and the 
mutual exchange of ratification shall take place in 
Washington or in London within six months of the 
date thereof, or earlier if possible. 

In faith whereof we, the respective plenipoten- 
tiaries, have signed this treaty, and have hereupon 
affixed our seals. 

Done in duplicate, at Washington, the 11th day 
of January, 1897. 

JULIAN PAUNCEFOTE. 
RIcHARD OLNEY. 


GRAND JURIES. 

When people contend that grand juries have out- 
lived their usefulness and hinder rather than 
further reform, they forget what a comfortable and 
satisfying thing a grand jury is. For example, 
something goes wrong municipally or some cor- 
poration or other abuses its power at the expense 
of the community, and public-spirited citizens feel 
that something ought to be done. Now, that con- 
ceded, what ought to be done must be done either 
by themselves or somebody else. They are too 
timid or too lazy to do it themselves and yet, to so 
acknowledge to themselves would be irritating 
and perhaps humiliating. But when they can say 
that the grand jury ought to see to it they at once 
relieve their respective consciences, and can lay the 
blame on the grand jury when it is not done. 
Again, it is such a handy body to have around. 
When a man wants to stab a fellow-man in the 
dark, he slips in under the secret wing of the grand 
jury and sends the knife home, and comes out and 
joins the crowd, and is the loudest in proclaiming 
the outrage that has been done an upright citizen 
by the return of an indictment’against him by that 
star chamber body.— The American Lawyer. 





WAGES UNDER PUBLIC AND PRIVATE 
CONTRACT. 


Ethelbert Stewart, in the Bulletin of the Department of 
Labor, Washington, Condensed for Public Opinion. 
((\HE statistics which follow are the results of an 

original investigation in the cities of Baltimore, 
Boston, New York and Philadelphia, as to the 
wages paid, first, to those engaged on public work, 
employed directly by the city or State, to those 
engaged on public work employed by contractors, 
and, third, to those engaged on private work 
employed by contractors or firms. The rates given 
in these three divisions are not only for the same 
occupations, but these occupations represent similar 
work so far as it was possible to obtain such data. 
In Baltimore, blacksmiths employed on public work 
directly by the city or State, working 54 hours per 
week, were paid from 22} to 304 cents per hour. 
Those employed on public work by contractors, 
worked 60 hours per week, but were paid lower 
wages — from 174 to 26 cents per hour, the majority 
being paid 224 cents per hour. Those employed on 
private work, by contractors or firms, working 60 
hours per week, were paid, also, from 174 to 26 
cents per hour, the majority being paid 224 cents. 
In this manner each of the occupations for which 
data are given may be analyzed and comparisons 
made. Carpenters on public work employed di- 
rectly by the city or State, were paid a maximum 
wage of 33} cents per hour, the lowest wage paid 
being 27% cents per hour, while the average was 
824 cents per hour. Carpenters on public work 
employed by contractors, were paid as much as 31} 
cents per hour, and as little as 22} cents, the average 
wage per hour being 253 cents. ‘or those working 
at the same occupation employed on private work 
by contractors or firms, a maximum of 28 cents and 
a minimum of 18 cents per hour were paid, the 
average being 26} cents. 

It is strongly asserted in some quarters that the 
tendency of letting public contracts to the lowest 
bidder is to lower the wages of labor ; that the 
lowest bidder is, generally speaking, the man who 
pays lowest wages or expects to use poorest mate- 
rial ; that the idea that the lowest bidder is the one 
willing to accept least profits for himself is errone- 
ous. The legislature of the State of New York 
seems to have been convinced of the tendency of 
the contract system to lower the rates of wages, and 
in 1894 passed a law that all contractors on public 
works, State and municipal, must pay the prevail- 
ing rate of wages in the locality in which the work 
is being done. An inquiry as to whether or not the 
inspectors on public works were expected to enforce 
this clause was answered by the statement that its 
enforcement was left to the trades unions and work- 
ing people in whose interest the law was enacted, 
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A glance at the tables will show that the highest 
rates of wages paid to unskilled labor are paid to 
those employed directly by the municipality or 
State. This is, generally speaking, true also of the 
skilled trades. Some of the exceptions will be 
noted further on. With the exception of Boston, 
all cities included in this investigation fix the rate 
of wages paid to unskilled labor by ordinance or, as 
in the case of New York city, by State law. The 
city of Baltimore, by an ordinance passed May 1, 
1883, provides that the pay of all laborers shall be 
ten dollars per week. The law also fixes the hours 
of labor, which must not exceed nine in any one 
day, and provides that all city employes must be 
citizens and registered voters, Philadelphia fixes 
the rate of pay for laborers at $1.75 per day of nine 
hours, except for those employed in the public 
parks. In its annual appropriation ordinance it has 
a most elaborate scale, fixing the rate of wages for 
nearly every trade and occupation employed by any 
of the city departments. These rates are the maxi- 
mum union rates in cases of organized trades, and 
corresponding rates for other occupations. The 
same may be said of the laws of New York fixing 
rates of wages to be paid by New York city. 


As a general statement it may be affirmed that the 
public, when employed directly by the day, pays 
the highest prevailing rate of wages for the shortest 


prevailing day’s labor. This is especially true of 
the United States government, where in the navy- 
yards of Boston and Brooklyn the highest outside 
rates for a 10-hour day are made the prevailing 
rates for an 8-hour day. Certain apparent excep- 
tions to this rule have been omitted from the tables, 
as without an explanatory note in each case some 
misunderstanding might arise, and because they 
become, upon examinatien, not really exceptions. 
For instance, the city gas works of Philadelphia 
employs bricklayers at a rate considerably below 
the prevailing one. These men, however, work 
steadily or are paid in the absence of work—that 
is, they lose no time. The superintendent states 
that these men were given their choice of the maxi- 
mum union rate of $4.05 and take work when they 
could get it, or $3 per day and steady employment. 
It will be readily seen that yearly earnings would 
be greater at the lesser daily rate. Probably the 
highest wages paid (in the occupations employed) 
are those paid by the trustees of the New York and 
Brooklyn bridge, being considerably higher than 
wages in like occupations by private concerns. Yet 
the trustees of this bridge have been enabled to 
reduce fares continuously, to abolish tolls for pedes- 
trians, and magnificently improve the plant. 

The city of Boston sprinkles its own streets by 
day labor, having practically abandoned the con- 
tract system for this work. In the annual report of 





the street department the superintendent gives the 
total saving in the day work over contract work in 
1894 at $4,294.52. It is tobe regretted that a min- 
ute and satisfactory statement of the cost of sewer 
construction, excavation, etc., could not be obtained 
in Boston, where an enormous amount is being done 
under both systems. The work perfurmed by day 
labor is, however, generally experimental, and even 
where the conditions were practically similar no 
accounts that could be used for comparison were 
obtainable. One very significant statement was, 
however, made by the secretary of the metropolitan 
sewer commission to the effect that one piece of 
sewer had been constructed entirely by day labor, 
because it undermined some private property, and 
notwithstanding their inspection the commissioners 
were afraid to risk the contract system because of 
the heavy damage suits that might result from 
faulty work. 


——_>—___——- 


LAWYERS AS LEGISLATORS. 


N extraordinary complaint comes from New 
A Hampshire—that the legislature which has 
just assembled has not lawyers enough to fill the 
place on committees that require the services of 
members of the bar. There are but three lawyers 
among the twenty-four members of the senate and 
only nine among the 357 representatives, whereas it 
has been customary to place ten or eleven lawyers 
upon the judiciary committee of the house, and 
they have also been thought necessary upon the 
committee on revision of the statutes and as chair- 
men of the elections committee. Except in the 
cases of two or three Populist legislatures, where 
the prejudice of that party against the legal pro- 
fession found expression, we do not recall an in- 
stance where a complaint of the dearth of lawyers 
in such a body has been heard. The usual com- 
plaint of the farmer is that there are too many 
lawyers. It seems that the present situation in 
New Hampshire is only the culmination of a ten- 
dency which has been observed for some years. 
One reason is that the sessions come at a time when 
courts are held in some counties, and work must be 
prepared for courts that sit later in other counties, 
so that lawyers with plenty of business are not 
inclined to give the time to legislative service 
that is required. Constituencies are also less dis- 
posed now than formerly to re-elect a member, and 
the average lawyer is less tempted to go to the 
legislature when he can generally expect to serve 
only a single term.-— The Nation. 

The Springfield Republican is rough on the lawyers 
of the Massachusetss legislature. Having dis- 
covered a few more of them than usual in that body 
this year, it proceeds to say: ‘‘ There will be more 
wrangling, more pettifogging, more junketing, 
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more fussing over legal forms, more padding of 
statute forms, more evolution in phraseology, more 
involution in expression, more sunken pits in the 
enactments for courts and people to fall into and 
get lost, and a bigger blue book.” The Repub- 
lican finds in the farmers the natural antidote to 
this kind of work, and regrets that there are so few 
of them to undertake it.-—Boston Herald. 


——__e—_——__— 


REGULATING COLLEGE DEGREES. 


Nw YORK State has set an example to every 
41 State in the Union by the summary regulation 
of questionable college degrees. Under legislation 
passed a year ago the regents of the State Univer- 
sity last November provided that in future no 
university or college in the State should be permitted 
to confer the degrees Ph. D. or B. A. as an honorary 
degree. These deerees in New York State in 
future will stand only for both study and residence 
as far as the institutions of the State are concerned. 
The reprehensible practice, only too prevalent in 
this State, of conferring Ph. D. on men who have 
taken none of the rigorous courses usually required 
by this degree and always associated with it in the 
minds of those familiar with education, is prohib- 
ited altogether. 

Going a step farther, the regents prohibit grant- 
ing of honorary degrees at all except institutions 
whose study, standards and position give a fair 
guarantee that these honors will be well used and 
wisely applied. The interesting case in this State 
where a ‘‘college” had a corps of teachers com- 
posed of a man and his wife and the announcement 
was made in the “college” catalogue that the de- 
gree of LL. D. had been conferred on the “ presi- 
dent” of the ‘‘ college” by the unamimous vote of 
the ‘‘ faculty,” could not now occur in New York 
State, though it may here any time. 

In addition, and still more important, the New 
York regents have restricted the use of the words 
‘college ” or “ university ” to institutions approved 
and sanctioned by the regents. Every “ business 
college” in New York will, within a suitable time, 
have to change its name and title to “school.” 
‘* Bank ” and “insurance company ”’ are terms which 
in most States, though not in this, are prohibited 
to individuals or corporations whose solvency and 
character do not reach a certain standard. There 
is exactly the same reason for regulating and re- 
stricting the use of the word ‘‘college” in educa- 
tion. It is a public injury to have it used by in- 
stitutions which are not really furnishing a college 
education. 

New York professional schools have already found 
their attendance increased by the stringent regu- 
lations imposed on them. In education the public 





will always pay for the best if the public once learns 
where the best is to be had. If this State wants to 
keep at home the hundreds who now study in col- 
leges and professional schools elsewhere it must give 
this State University Council the power to regulate 
the promiscuous granting of degrees, honorary and 
otherwise, which now make the higher education of 
this State of less repute than that of New York and 
Massachusetts. Over 130 institutions can grant de- 
grees in this State. Many of them use their powers 
with a due sense of responsibility; but all of them 
would be the better for regulation and restriction. 
In a certain number of instances the legislature 
could not repeal vested charter rights; but even 
these the lawmaking power can regulate in the 
public good and place under suitable registry, ia- 
spection and report. This would do something, 
and with more recent charters more stringent regu- 
lation would be feasible. Until this is done the 
higher education in this State will be disgraced 
by many anomalies and by many questionable de- 
grees, both in course and honorary.—Philadelphia 
Press. 


CONFLICT OF AUTHORITIES RESPECT- 
ING COMMERCIAL PAPER. 


Now that the legislatures of the different States 
have convened, it is important that the American 
Bar Association and the bar associations of the 
different States and credit associations should bend 
all of their energies in the direction of establishing 
a uniformity in the law in some one of the many 
subjects so seriously affecting commercial life. 
Among the many of such unsettled questions none 
is of more importance, none that has caused such 
hesitancy, doubt and uncertainty to exist among 
bankers, credit men and the commercial world 
generally, than the liability of banks taking deposits 
for collection. Nothing has tended so much to clog 
the wheels of the great banking system as the exist- 
ence of one rule of law in one State fixing the liability 
of a bank forwarding collections, and another rule 
in another State holding the opposite, and the 
Supreme Court of the United States holding, with 
a few of the States, a certain rule, which is declared 
by others of unsound and unsatisfactory reasoning. 
What wonder then that banks hesitate before ac- 
cepting paper or incurring responsibility when the 
courts of our States differ so widely upon a question 
that ought long ago, in justice and equity to the 
commercial world, to have been settled on a uniform 
rule. A banker accepting deposits for collection is 
about as certain in the liability he is incurring as he 
would be of winning a bet on which side a rooster 
ona fence would jump, or what the verdict of a 
jury ina criminal case would be.—The American 
Lawyer. 
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LEGAL NOTES OF PERTINENCE. 
The Nicaragua Canal bill appears to have small 
chances of getting through either branch of con- 
gress at this session. 


The next meeting of the National Prison Associa- 
tion of the United States will be held at Austin, 
Tex., some time in October. Hon. John D. Milliken 
of Kansas, ex-Gov. Hogg of Texas, and ex-Justice 
Lyon of the Supreme Court of Wisconsin were re- 
cently elected Committee on Criminal Law Reform. 


The time for holding the meeting of the Ameri- 
can Bar Association is Aug, 25, 26 and 27, and the 
place Cleveland. 


An unusual suit, which will be watched with 
interest all over the United States, has been filed at 
Henderson, Ky. The point involved is raised for 
the first time. The State seeks, under the alien 
land law, to reclaim property valued at $30,000, 
because the owner afterward became a subject of 
Great Britain, the contention being that he thereby 
forfeited his right to own property in the United 
States. 

David J. Dean, first assistant to the council of 
the corporation of the city of New York, died 
Sunday night in San Antonio, Tex., while on the 
way to Arizona, where, on the advice of his physi- 
cian, he proposed spending the winter. He had 
been suffering for more than five years with con- 
sumption and diabetes, and had twice sought relief 
at the Carlsbad baths. 

In sentencing Paul Tonetska to four months’ im- 
prisonment in the county jail, Judge Ikeler, at Dan- 
ville, Pa., delivered a remarkable judicial utter- 
ance in order to impose the strictest penalty upon 
the prisoner. The judge instructed the sheriff to 
make Tonetska’s imprisonment “ as hard as possible, 
and to allow him to receive only enough food to 
sustain life ” as long as he remained in jail. 


The new year was only seven days old when eight 
murders had been committed in South Carolina and 
two men had been lynched. If the same average 
should be kept up for the whole year, South Caro- 
lina would have during 1897 over 400 murders and 
100 lynchings. There is no probability that the 
number will be so large, but it will certainly be 
large enough to keep that State well to the front in 
the murder and lynching record, During 1895 and 
1896, South Carolina’s average was over 200 mur- 
ders a year, and only five or six of the murderers 
were hung. 


According to the new metropolitan valuation list 
the gross value of London has now reached the 
enormous total of 443,461,733 3s., the net value 
being £36,115,407 10s. The previous one was, 
gross, £41,239,847 12s., net being 434,230,334 15s. 





This list shows a decided advance in respect of 
government property, which at last seems to be 
going to bear its fair share of the rates. An 
example of this is shown in the parish of Islington, 
where the figures in April, 1895, were £4,189, and 
are now shown as £10,391. In St. George’s, Han- 
over square, there is an increase under this one 
head of £4,292. In the parish of St. Margaret 
and St. John, Westminster, the figures show a still 
greater disparity, as in 1895 government property 
was valued at £52,828, whilst at this time it is 
shown at £89,159. 


An interesting decision has just been given by 
the French Court of Cassation on the question 
whether a husband has the right to attach the 
condition to the inheritance to his fortune that 
his widow must remain unmarried. Madame 
Fauquet, of Lisieux, opposed the validity of this 
condition on the ground that it was contrary to 
public order and morality, lost her case at Lisieux, 
won her appeal at Caen, but has just lost it again 
by the final decision of the Paris Court of Cassa- 
tion. It was the cousins of Madame Fauquet who 
supported the validity of the will. 


A bill has been introduced in the house con- 
ferring upon the Court of Appeals of the Dis- 
trict of Columbia jurisdiction over suits brought 
by the United States to enforce or obtain relief 
upon liens on railways and their property, and 
giving to the court power to order the sale of 
the property to protect the interest of parties 
who may be concerned. 

The theft by a cashier of securities held by a 
bank as a special deposit was held, in Gray v. Mer- 
riam (Ill.), 32 L. R. A. 769, to make the bank 
liable, if it had permitted him to have access to 
them after he was known to be speculating on the 
board of trade, and had accepted his statement that 
he was using his own money, without knowledge 
that he had anything except his salary. 


Setting fire to one’s own dwelling house is held, 
in State v. Sarvis (S. C.), 32 L. R. A. 647, not to 
be arson, either at common law or under a statute 
making it arson to set fire to ‘‘any house,” even 
when the property is insured. When setting fire to 
one’s own building will constitute arson is the 
subject of a note to the case. 


A drawee bank which pays a draft relying on a 
forged endorsement thereon of the name of a 
fictitious person to whom the payee indorsed it in- 
nocently as the result of a fraud practiced upon 
him is held, in Chism, C. & Co. v. First National 
bank (Tenn.), 32 L. R. A. 778, to be liable to the 
payee. 

A lessor’s mortgage of his interest in crops raised 
by a tenant on leased land and still in possession of 
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the tenant and undivided is held, in Riddle v. Dow 
(Ia.), 32 L. R. A. 811, to give the mortgagee a right 
paramount to that of the mortgagor's creditors 
under garnishment proceedings subsequent to the 
mortgage. 

The Court of Criminal Appeals of Texas has lately 
held, in Cline v. State, 36 8. W. Rep. 1099, that the 
provision of section 10 of the bill of rights (sub- 
stantially identical with the provisions of other 
State constitutions), that in all criminal prosecu- 
tions the accused shall be confronted with the wit- 
nesses against him, refers to the prosecution by 
‘‘ public trial” before the ‘‘impartial jury” also 
guaranteed him by the same section; and in view 
of that provision, and the declaration of section 29, 
that “everything in this bill of rights shall forever 
remain inviolate and all laws contrary thereto 
* *  * — shall be void,” neither court nor legis- 
lature can legally authorize the reading in evi- 
dence against the accused on his trial of testimony 
given by the witnesses on another hearing, whether 
at the trial in court or before an examining magis- 
trate, even upon a showing that such witnesses are 
dead. 

The house committee on judiciary has been dis- 
cussing Senator Hill’s bill ‘‘to prevent govern- 
ment by injunction” and will be ready to report to 
the house in a few days. The intent of the bill, as 
it passed the senate, was to put a limit on the 
power of federal judges to punish for long range 
contempt. It met with very little opposition in the 
senate, but a disposition has been developed in the 
house committee to tack on amendments which will 
prevent the passing of the measure this session. 
The amendment which the committee seems de- 
termined to add, and which is looked upon as tan- 
tamount to defeat, is one relieving from direct and 
peremptory jurisdiction of the court persons cited 
for contempt in failing to obey subpeenaes, The in- 
dications point to the death of the Hill bill by being 
loaded down with dangerous and offensive amend- 
ments. 

In England last year the total convictions for 
drunkenness were 140,064, or 7,300 fewer than 
during the preceding year. The convictions of 
license-holders for permitting drunkenness or sell- 
ing to intoxicated persons were 691, in 1895, as 
against 744 in the year previous. In Wales there 
was a corresponding decrease, or 11,252 convictions 
for drunkenness in 1895, constituting about 1,000 
fewer than in 1894. There were also 63 convictions 
of license-holders in 1895, against 78 in the year 
before, a diminution of 15.—British Medical Jour- 
nal, London. 


There are, of course, numerous cases in which the 
courts have presumed that a woman is past child- 
bearing on the ground of old age. There are also a 





few in which medical evidence has been admitted, 
such as 2e Summer’s Trusts (22 W. R. 639). But until 
last Saturday it is believed that the court was never 
asked to make the corresponding presumption in 
the case of a man. In P.v. N., North, J., was 
asked to pay a fund out of court on the assumption 
that a man of seventy-two would have no more 
issue, and medical evidence was tendered in sup- 
port of the application. North, J., refused to 
make any such presumption or to look at the evi- 
dence in support.—Solicitors’ Journal (London). 


At a meeting of the Royal Statistical Society the 
Rev. W. D. Morrison read a paperon ‘‘ The Inter- 
pretation of Criminal Statistics.” In the course of 
a discussion which followed the paper, Mr. Mac- 
donnell said that it was difficult to compile statis- 
tics, more difficult to arrange them, and still more 
difficult to interpret them. Mr. Morrison had laid 
most stress on indictable offences, but those formed 
only a portion of the vast region of crime. The 
only way was to look at the whole domain of crime; 
and then certain difficulties appeared to the con- 
clusions at which Mr. Morrison had arrived. For 
instance, the total convictions for 1894 were 
553,442. Of these, 159,600 were for drunkenness, 
68,426 for offences under the Education Act, 19,900 
for obstruction of highways, etc., 64,980 for 
breaches of police regulations and 10,950 for beg- 
ging. Together those represented more than 60 
per cent of the total, and the larger proportion 
could only in a technical sense be regarded 
as crimes. Many of the returns of crime, 
therefore, referred to offences which implied 
no moral depravity. Another qualification that 
should be insisted upon was that every year the 
number of misdemeanors was increasing. The 
increase in the number of statutory offences which 
had taken place within the present reign meant 
that the possibility of committing offences had 
been enormously increased. Then, again, as re- 
gards the most serious crimes, indicative of real 
wickedness, there has been a very remarkable 
decrease. But two deplorable facts had been 
established. First, that there was an enormous 
increase in crimes of all kinds committed by per- 
sons between eighteen and twenty-one; and, sec- 
ondly, that there was a marked increase in the 
number of habitual offenders.—Solicitors’ Journal 
(London). 


The Sherry dinner episode in New York is play- 


ing to a packed court-room. An_ enterprising 
theatrical manager offers to furnish a theatre for the 
trial and pay the participants $2,000 per diem to 
give their testimony on the stage. He calculates 
that tickets of admission would fetch from $5 to 
$10 each, and that they would be scarce at that. 
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Rotes of Recent American Decisions. 

ACCIDENT INSURANCE POLICY — VOLUNTARY EX- 
POSURE TO UNNECESSARY DANGER.—A policy of ac- 
cident insurance providing that the insurance does 
not cover death or injury resulting wholly or in part, 
directly or indirectly, from exposure to unnecessary 
danger, must be construed as including all cases 
arising from such exposure or unnecessary danger 
where such exposure is attributable to the failure 
on the part of the insured to exercise ordinary care, 

SAME—SAME—EVIDENCE.—Where a policy of ac- 
cident insurance does not cover death or injury re- 
sulting from exposure to unnecessary danger, the 
act of the insured in jumping from a rapidly moving 
freight car, without any reasonable cause therefor, 
on a dark night, is an act of gross negligence pre- 
cluding recovery under the policy for the injuries 
received, 

SAME — SAME — SAME — QUESTION FOR COURT.— 
In an action to recover on a policy of accident in- 
surance, which provided that the insurance should 
not cover death or injury resulting from exposure 
to unnecessary danger, the answer alleged that the 
death of the insured was caused by an action within 
such exception. A witness testified that in company 
with the insured he climbed upon a rapidly moving 
freight car at a certain junction, to ride to a station 
near by; that they agreed that if the train did not 
stop at the station they would jump off; that as the 
train approached the station its speed increased, and 
that the witness jumped from the car; that he did 
not see the insured jump, but on walking toward the 
station he found the insured lying by the side of the 
track with his skull fractured. Held, that, in view 
of the undisputed evidence, it was error for the 
court to submit to the jury the question whether 
the insured jumped or fell from the car. Judgment 
for plaintiff below. Here reversed in favor of com- 
pany. (Shevlin v. American Mutual Acc. Ass’n 
[Wis. 8. C.]; 68 Northwestern Reporter [Nov. 21, 
1896], 866.) 

DELIVERY OF DEED-— WAIVER OF VENDOR'S 
LIEN— ESTOPPEL AS AGAINST INNOCENT MORT- 
GAGEE.— In Shultz v. Colvin, decided by the Supreme 
Court of Ohio in December, 1896 (45 N. E. R. 527), 
the following is the official syllabus. 

“*1, A vendor who takes a mortgage on the 
premises, including other lands of the vendee, 
thereby waives his lien for the purchase money. 

“92. Where an owner of land, under a verbal 
agreement for the sale of it, places the purchaser 
in possession and executes a deed and places it in the 
hands of a third person, with direction to deliver 
jt on the purchase money being paid or secured by 
mortgage, and the grantee induces the holder of the 
deed to deliver it to him that he may exhibit it as 





evidence of title, and the grantee does so, to one 
ignorant of the facts, and who, in good faith, makes 
him a loan secured by mortgage on the property, 
the grantor in such case is estopped from setting up 
his claim to the land ora lien on it for purchase 
money against such innocent mortgagee. (Ogden v. 
Ogden, 4 Ohio St. 182, distinguished). 

“3. The rule that one who would avail himself 
of an estoppel must plead it is fairly complied with 
where, upon the whole case made by the pleadings, 
it appears that the party intends to rely on it, if cer- 
tain facts averred by the other party and denied by 
him for want of knowledge are made to appear; and 
in any case the rule only applies where the party has 
had an opportunity to plead it.” 

Dreep—De ivery.—In Stout v. Rayl, decided by 
the Supreme Court of Indiana in December, 1896 
(N. E. R. 515), it appeared that one S. delivered 
to his wife deeds executed by him and her, with 
directions to keep them until his death, and then 
deliver them to W. The deeds were placed in an 
envelope and indorsed ‘‘Deeds to be delivered by 
W. after my death,” and on each deed were the 
words ‘‘After my death, this deed to be delivered 
by W.” After S.’s death, W. delivered the deed$ 
to the grantees named therein. It was held that 
there had been a legal delivery of the deeds, and 
that the transaction was not invalid as an attempt 
by the grantor to make a testamentary disposition 
of the land without the legal formalities of a will. 


Rew Books and Rew Editions. 


BENDER’s LAwyers’ Diary AND DIRECTORY FOR 
1897. 

We are pleased to again receive an early copy of 
this book, which has proved of so much service and 
value during the past year. The general scheme of 
the book is particularly useful to lawyers, as it con- 
tains so much that is of every day use. The work 
not only contains the assignments and terms of the 
courts of this State and the United States courts, 
but also under each day in the year gives the terms 
of the courts which are to be in seesion. The book 
also contains the judiciary article of the Constitu- 
tion of the State of New York, the Supreme Court 
rules and a very excellent index of the rules, together 
with the special rules of practice used in the first 
and second departments. Much other interesting 
and valuable memoranda, too numerous to set forth 
in this brief review, will also be found between the 
covers of this book. 

The Lawyers’ Directory especially excites our 
praise, because the street addresses of lawyers in 
New York city and in Brooklyn are given. Alto- 
gether the work is most practical, and is more use- 
ful than any of the preceding editions. 

Published by Matthew Bender, 511-513 Broad- 
way, Albany, N. Y. 
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Current Lopics. 

A F TER long agony and many convulsions, the 
A State Reporter has at last gone to its long rest. 
Why it should ever have been started has never 
been known, and why 2 more hasty and quick 
consumption has not taken it off years ago is 
equally unaccountable. — It has left its subscrib- 
ers with quite a lapse of decisions that would 
make between two and three large volumes 
(larger than any volume that has been published 
in the series); so that now the subscribers will 
have to come back and buy (which they should 
have done in the first place), the Combined 
Official series. It would be well for the pro- 
fession to “fight shy of” all these ‘“ seaside 
editions” of reports that have no official ex- 
istence, for they are sure to be caught, just as 
they have been, in this last gasp of the State 
Reporter. 


The Appellate Division of the Supreme Court, 
Fourth Department, at its last session in De- 
cember, handed down an opinion of much 
interest to newspaper publishers, reversing the 
trial court and ordering a new trial in the case 
of Tyndale Palmer v. E. P. Bailey & Co. This 
was an action for libel brought against the pub- 
of the Utica Odserver, and tried last 
March. The defence was a plea that the charges 


lishers 


were true, or justification ; and the verdict was 
in favor of Mr. Palmer for §25. 
verdict he appealed. 


From this 


Aside from the general interest shown in the 
decision, the matter demands some notice at 
our hands because of editorial comment by our 
predecessors in management of THE ALBANY 
LAW JOURNAL immediately after the trial of 
the case, certain expressions of which may have 
tended to reflect upon Mr. Palmer or may have 
appeared to suggest that the charges made 
by the Odserver were, in fact, true. In order 
that any such impression, if it was conveyed, 
may be entirely removed, we publish the follow- 
ing extract from the Court’s opinion : 

“Upon the trial the defendant endeavored 


Vor. 55 — No. 5. 





to make good its defence of justification, and 
also to prove facts by way of mitigation. * * 

“Upon reviewing the record furnished us, we 
are so impressed with the necessity of directing 
a new trial, in consequence of error committed 
by the trial court in the admission of incompe- 
tent evidence which bore upon the defence of 
justification, that we pass at once to the con- 
sideration of the exception which presents the 
error we have in mind. 

“In considering this subject it is to be noted 
that while facts are alleged in the defendant’s 
answer with the obvious design of establishing 
the truth of the entire article published, the 
justification attempted upon the trial was not 
as comprehensive in its scope as were the facts 
alleged. * * * Some evidence was, how- 
ever, offered by the defendant which it was 
claimed by the defendent did legitimately tend 
to prove the truth of the main charge, to wit: 
That the plaintiff, in company with one DeFrei- 
tas, stole from the American Welsbach Incan- 
descent Light Company the sum of $440,000. 
This evidence consisted solely of the testimony 
of a witness by the name of Herbert E. White, 
who was permitted, over the plaintiff’s objec- 
tion, to swear that he was sent to Rio Janeiro 
by his brother who was the superintendent of 
the Incandescent Light Company, and that 
there he examined the books of the 
‘** Banco Septentrional,” which was the successor 
of the South American Welsbach Incandescent 
Electric Light Company, and that he learned 
from such examination that this company had 
paid for the Welsbach light patent somewhere 
in the neighborhood of half a million dollars. 
‘The same witness was in like manner permitted 
to repeat statements there made to him by one 
Chaves, an officer of the company, relating to 
the money paid and the disposition made 
thereof, but he likewise testified that there was 
nothing, either in the books, or in the declara- 
tions of Mr. Chaves, which connected the plain- 
tiff in any manner with the transaction. When 
this evidence was first offered it was duly ob- 
jected to by plaintiff’s counsel, whereupon the 
court asked the defendant’s counsel whether it 


while 


was offered upon the theory of justification or 
mitigation? The latter replied that he offered 
jt for the purpose of establishing a justification, 
so far as he could,and also as bearing upon the de- 
fendant’s good faith in the conduct of the action. 
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“We have made careful examination to dis- 
cover, if possible, any evidence which can fairly 
be regarded as sustaining the plea of justifica- 
tion, but we find none, save that furnished by 
the witness White, and this, we think, is hardly 
sufficient for that purpose. That it was clearly 
incompetent we entertain no doubt, for, at 
most, it was merely heresay, and did not in any 
way tend to connect the plaintiff with the mat- 
ters testified to. It might possibly have been 
admissible as bearing upon the good faith of 
the defendant in interposing the defence of jus- 
tification (Youmans v. Paine, 86 Hun, 479; 
Marks v. The Press Publishing Co., 134 N. Y., 
561), had it been limited to that object; but it 
will be seen by reference to the charge, that the 
learned court instructed the jury that there was 

‘evidence in the case for them to consider upon 
the question of justification, and as this was the 
only evidence which had even a remote relation 
to that subject, it follows that improper use was 
made of the same.” 

Thereupon, the judgment and order of the 
court below were reversed, and a new trial was 
granted — all the justices of the Appellate Divis- 
ion concurring in this decision. 


The choice by the legislature of Chester 
Sanders Lord to the vacancy in the Board of 
Regents in the New York State University is a 
fitting compliment to one of the ablest and 
most gracious men who ever occupied the chair 
of managing editor. For more than sixteen 
years he has held that relation to the New 
York Sun. And it is no abridgment of the 
praise due Dr. Dana for the brilliant record of 
his great newspaper to say that his chief assist- 
ant has done much of the labor and deserves 
much of the laurel. The son of a Presbyterian 
clergyman, who was a fighting chaplain in the 
civil war, Mr. Lord unites, like his father, the 
probity and pugnacity of puritan and patriot. 
That he has social gifts and artistic sympathies 
of a rare type let the esteem of the Lotus club, 
of which he is secretary, be a sufficient testi- 
mony. A marvel of industry and of discretion, 
he has the complete confidence of his chief and 
of his own subordinates in the Sw editorial 
sanctum ; while his wide reading and generous 
nature make him welcome socially wherever 
culture, geniality and high character have a 


home. ‘This, of course, is the personal side of 





the nomination. His literary tastes and his 
keen interest in educational work will make him 
an ornament as well as a help to the Board of 
Regents. No man in the State is better fitted 
for such responsibilities. 


Governor Black’s reference, in his first an- 
nual message, to the subject of biennial ses 
sion of the legislature, and the undisguised 
favor with which he regards the proposition, 
calls attention to the fact that an attempt will 
be made inthe New Jersey legislature to pass 
a constitutional amendment with that end in 


view. If the efforts in New York and New 


Jersey are successful, and the people ratify the 


proposition at the polls, there will then be only 
four States in the Union having annual legis- 
lative sessions. Thirty-nine of the forty-five 


States now have biennial sessions, and we 


have heard no complaint from any of them 
that the business of the State is not properly 
attended to. Of all the States which, since the 
movement for fewer legislative sessions began, 
have made the change, only one—— Georgia — 
has gone back to annual sessions, which may 
properly be regarded as pretty good proof of 


the superior advantages of the plan. 


Mrs. Clara Foltz, a well-known member of 
the New York bar, and a frequent contributor 
to the newspapers and periodicals, is just now 
deeply interested in enlisting support for a 
measure which it is proposed to introduce in 
the legislature. It is entitled: ‘An act to 
create the office of Public Defender, provide 
for his election, define his duties, and fix his 
counties, and 
cities and counties of New York.” With Mrs. 
Foltz, who is an alert, studious and progres- 
sive lawyer, as well as a humanitarian, this 
subject is a hobby. It has been constantly in 
her mind for several years, and like Banquo’s 
ghost, it will not down. She has thought it 
out, considered the question in all its aspects, 
and declares that the more she has pondered 
the more convinced has she become that some 
in the matter of furnishing 


compensation in the several 


radical reform 
proper defence for impecunious persons accused 
of crime is a duty of the State. Her ideas 
have been formulated in the following bill : 
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The People of the State of New York, repre- 
sented in Senate and Assembly, do enact as fol- 
L0WS ¢ 

SecTion 1. There shall be elected by the 
qualified electors of each county or city and 
county, at the general election to be held in the 
year 1897, and at the general election every 
third year thereafter, a public defender, who 
shall hold office for three years from and includ- 
ing the first day of January next succeeding 
his election. 

§ 2. Any person duly admitted to practice as 
an attorney and counsellor-at-law in this State, 
and who has been a resident of the county or 
city and county for one year, shall be eligible to 
the office of public defender, and no person 
not possessing the said qualifications shall be 
eligible. 

$3. The public defender, when authorized 
by the Board of Supervisors, Board of Alder- 
men, or other legislative body of any county 
or city and county in which he is_ public 
defender, may appoint one or more assistants. 
Every assistant public defender shall be an 
attorney and counsellor-at-law in this State, 
shall be a resident of the county or city and 
county in which the service is to be performed, 
and shall take and file the constitutional oath 
of office before entering upon his duties. When 
similarly authorized, the public defender may 
appoint clerks or other employes. Every ap- 
pointment made by the public defender shall 
be in writing and filed with the county clerk, 
and may by him be revoked by a writing simi- 
larly filed. 

$4. It shall be the duty of the public de- 
fender to attend all criminal courts, and to 
appear for and defend all persons charged with 
violation of the law who are without counsel 
and who desire an attorney to appear for them ; 
also, to attend the courts and boards of chari- 
ties and appear for and in behalf of all persons 
charged with being insane or lunatic. 

$5. The public defender of any county or 
city and county in which a capital or other im- 
portant criminal action is to be tried, may, with 
the approval of a judge or justice of the court 
in which the action is to be tried, which ap- 
proval shall be filed with the county clerk, 
employ counsel to assist him on such trial; 
and the costs and expenses thereof, duly certi- 
fied by the judge presiding at the trial, shall be 
a charge upon the county or city and county in 
which the indictment was found or information 
filed. 

$6. The Board of Supervisors, Board of 
Aldermen, or other legislative body of the 
county or city and county, shall provide suita- 
ble rooms for the use of the public defender, 
and shall fix his salary or compensation and 
that of his assistants and employes, and the 
the same shall be a charge upon the county or 
city and county. 
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$ 7. Nothing in this act shall be construed 
to prevent any person from employing special 
counsel to defend him, or to limit his right 
therein, and such special counsel may appear 
and defend him alone, or may join therein with 
the public defender, at the option and discre- 
tion of the defendant. 

Mrs. Foltz argues very plausibly, and with 
all the earnestness and enthusiasm born of sin- 
cere conviction, in favor of her pet measure. 
In her view, the State is far more interested, or 
should be, in saving an innocent man from un- 
merited punishment than in the conviction of a 
guilty one; the innocent ought to be the 
special care of the law, in whose eyes, she points 
out, every man is innocent until proven guilty ; 
and one would expect to find, in the criminal 
court, a machinery for defence quite equal to 
that of the prosecution. But the facts, she says, 
are quite otherwise. The public prosecutor 
is not only, as a rule, selected for his skill in 
securing convictions, alert in mind, learned in 
the law, and experienced in practice, but has 
behind him an army of police officers and de- 
tectives, ever ready to do his bidding, while 
before him sits a judge with large discretion, 
and often affected by newspapers and police 
officials to the injury of the prisoner. On this 
phase of the subject, Mrs. Foltz says: 

‘Not only is machinery for the prosecution 
provided, but it is most effectively operated. 
The prosecuting attorney is usually imbued 
with the idea that he must convict at all haz- 
ards, and this idea takes deep root, because, in 
many instances, the State pays him a money 
bonus for each conviction. He misrepresents 
the facts he expects to prove, attempts to get 
improper testimony before the jury, garbles and 
misstates what is allowed, slanders the prisoner, 
browbeats the witnesses, all from the mistaken 
notion that it is the duty of the State to con- 
A police, impelled 
by vanity to justify its arrests, and inoculated 


vict whoever is arrested. 


with the error that it is the State’s desire and 
duty to convict in any event, aids in the prose- 
cution by colored testimony and overawing 
presence.” . - . : ° * 

“Frequently, hired counsel are joined in the 
prosecution, counsel in no sense representing 
the majesty of the State, but rather the malice 


of a prosecuting witness, whose pride and vanity 
urge him to pay for a conviction to which he 
may point as a justification of his charge, and 
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over which he may gloat in the unholy pleasure 
of his revenge. When this mesalliance of the 
State’s justice and the revenge of little minds is 
made, then no pack of blood-hounds ever pur- 
sued a fleeing fugitive with more relentless 
vigor than do these officers and allies prosecute 
their victims. ‘Trials which should be calm and 
solemn investigations, unmarked by prejudice 
and untainted by rancor, degenerate into a legal 
battle in which the highest personal rights are 
subordinated and trampled under foot in the 
reckless desire to win. For the conviction of 
the accused every weapon is provided and used, 
even those poisoned by wrong and injustice. 
But what machinery is provided for the de- 
fence of the innocent? None. Absolutely 
none. For its lesser duty of convicting the 
guilty it maintains a policy army and gives 
access to the public funds ; for the higher one 
of the defence of the innocent there is neither 
counsel, nor officer, nor money. 
always so. One hundred and fifty years ago, 
when the death penalty for one hundred offences 
disgraced the Penal Code,when the circuit judge 
in his rigorous enforcement of a cruel law, was 
the herald of a hundred hangings, even then 
the accused was not without a defender, at 
least in name, for the law made it the duty of 
the State’s attorney to produce all the facts both 
for and against him, and of the judge to see 
that his rights were preserved to the uttermost; 
so that the judge announced himself as the 
counsel for the prisoner. But have 
changed. ‘The State’s attorney, once equally 
interested in the State and the accused, has so 
become a prosecutor that his very name is 


It was not 


times 


changed in common legal parlance to that of 
public prosecutor. The judge declines in every 
instance to interfere in behalf of the prisoner 
unless specially requested and urged to do so. 
The old defensive machinery is gone. There 
has been none supplied to take its place, and 
the accused is thrown back on his original 
natural rights — the great right of self-defence. 
In his hour of need and peril—an hour when 
before him stands all the menacing machinery 
of the criminal law, when he is deserted by 
friends and assailed by foes; when, if ever, the 
State should lend him its protection,—the 
law relegates him to his savage state, and 
tells him, as if conferring a mighty boon, 
that he may have the pitiful privilege of 





defending himself if he can. In criminal trials 
as at present conducted, particularly under 
the vicious notions that prevail among the pub- 
lic officers without regard to the State’s duty 
toward the accused, counsel for the defence is 
an absolute essential tothe just examination of 
acase. Atrial without it would be little less 
than a farce and would be regarded as an in- 
vitation to the jury toconvict. So true is this, 
so clearly did justice demand counsel for the 
defence, that the right to it is secured by Fed- 
and State 
being necessary to justice in the trial of a 


eral constitutional guaranty. It 
cause, we would natually look for it, as one of 
the essentials provided by and in a court of 
justice; but we do not find it. 

“The unfortunate prisoner is not denied 
counsel, however; he is merely told that he 
may supply this essential to justice if he will 
but pay for it. If he is able to hire counsel 
he must do so or go without, and thereby go 
without justice. While he has the means to 
procure counsel the law compels him to pro- 


No matter what financial hard- 


cure his own. 
ship or disaster may follow, he must pay for his 


defence. 
his family,and make his wife and children 
objects of charity, merely to escape the malice 
of an enemy inthe form of a prosecuting wit- 


It may ruin his business, impoverish 


ness. Every criminal lawyer knows of scores 
of instances and illustrations of this fact. If 
he is not able to hire counsel, if he pleads his 
poverty and announces himself a pauper, then, 
generally, it becomes the duty of the court to 
appoint counsel for him. Do not imagine, 
however, that this counsel is free. It is not. 
The accused is under actual legal obligation to 
pay for it, and if he ever gets any property the 
lawyer can enforce the payment for his ser- 
vices. The most that can be said for this sys- 
tem of furnishing counsel, is that it is a system 
of compulsory credit, by which the legal pro- 
compelled to give credit to the 
able 


fession is 


pauper. Without detracting from the 


men who sometimes do offer their services 


in behalf of a 
that court appointees are wholly unequal to the 


poor prisoner, the rule is 
public officer with whom they are to cope. 
Those whose ability commands a law business 
are seldom chosen. ‘The appointees come from 
the failures of the profession who hang about 


courts hoping for a stray dollar or two from 
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the unfortunate, or from the kindergartens of 
the profession, just let loose from college and 
anxious to learn the practice. They have no 
money to spend in an investigation of a case, 
and come to trial wholly unequipped, either in 
ability, skill or preparation, to cope with the 
man hired by the State, who marshals the evi- 
dence for the prosecution. The defence, at 
most, is a sort of a perfunctory one. It is wholly 
inadequate to the requirements of the case. It 
is but a shadow of the substance sought for. 
The prisoner has asked for bread and has re- 
ceived a stone. He is usually relieved from 
paying bread prices for stone, however, for he 
is generally convicted and the statute of limita- 
tions has run against the lawyer’s claim by the 
time he gets out of prison. 

“Let me say again that a large percentage of 
those arrested for crime are proven not guilty, 
and all are presumed to be so during the trial 
and are entitled to be treated as innocent men. 
The only justification for any other treatment 
is the doctrine of necessity. We may detain, 
using as much force as is necessary, but only 
where it is necessary to secure the presence of 
the accused. Out of the presumption of inno- 
cence grows the right to bail, and necessity is 
So 


that at the trial every person accused of crime 


the only justification of even a bail bond. 


is rightfully regarded as innocent and entitled 


to treatment as such. This system of compell- 


ing the innocent (for they are innocent) to hire 
It places in the 


counsel works untold evil. 
hands of the malicious and designing a weapon 
by which they can work ruin upon the victims 
of their spite. Every lawyer knows that hun- 
dreds of arrests are made for no other purpose 
than to worry, harass, annoy, disgrace socially 
and bring financial disaster upon the accused. 
Under this system trials cease to be judicial 
inquiries with a view to justice, and become 
acrimonious contests of men striving for ver- 
dicts.” 

The remedy for many of the evils of the 
present criminal court practice, Mrs. Foltz 
thinks, lies in the election or appointment of a 
defender. The chief and _ highest 
function of the government being to secure the 
lives and liberties of its people, it is the duty of 
the government, under its implied contract, 
when the rights of a person are assailed, to pro- 
vide him defence. 


public 





The subject being one of great importance, 
involving the personal rights and liberties of 
citizens, and Mrs. Foltz’s idea being new and 
original, the LAw JOURNAL has thought fit to 
give the substance of her argument, and the 
text of the proposed law, in order to obtain the 
views and opinions of lawyers and laymen as to 
the advisability of inaugurating this innovation 
in criminal court practice in this State. 

Six years of litigation by the city of Albany 
over the so-called driven-well contracts for sup- 
plying the municipality with water have resulted 
in a complete victory for the city. The defend- 
ants in the action were the Andrews Brothers, 
against whose estate judgment has just been 
entered for $145,698, damages and interest, or 
altogether $203,515.79, together with $1,294.97 
costs, on the report of Referee Brackett, before 
whom the case was tried. Since the beginning 
of the litigation in June, 1890, both Andrews 
Brothers have died, and the action was contin- 
ued by Mary A. Andrews, a daughter of one of 
the brothers. The defendants contracted to 
furnish 10,000,000 gallons of water each day of 
twenty-four hours, fora period of one year, and 
if, upon test, the supply fell short of the guaran- 
teed amount, the corporation was authorized to 
reject the works, or to accept them at such a 
reduction in price as the average daily supply 
fell short of the quantity so guaranteed. In 
case of rejection the driven-well contractors 
were to refund all sums received under the con- 
tract, and remove all material and property 
furnished by them in the performance of the 
contract. The quality of the water obtained 
was entirely acceptable, but the quantity was 
never one-half what was called for by the con- 
tract. There was paid the contractors altogether 
the sum of $145,698, which, with interest, is to 
be recovered from the estate of Andrews Broth 
ers, or from their bondsmen. Corporation 
Counsel John A. Delehanty performed a large 
amount of the work required to obtain the 
verdict. 


A very interesting case, particularly to dairy- 
men, and, in fact, all consumers of dairy pro- 
ducts, has just been argued before the Court of 
Appeals of New York. It is that of The People 
v. John E. Salisbury. The trouble originated 
in the cheese factory of Henry Davis, in North 
Litchfield, Herkimer county, in July, 1894 
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One of the patrons of the factory was John E. 
Salisbury, the defendant. It was the practice 
of Mr. Salisbury to carry the milk from the 
dairy to the factory but once every day, in the 
morning, using two ordinary milk cans for that 
purpose and putting the night’s milk, as it was 
drawn from the cows, in one can, in which it 
was permitted to stand until the next morning, 
to the factory, and the 


when it was taken 


morning's milk in the other. After the night's 
milking. July 11, 1894, Mr. Salisbury, as usual, 
poured the milk fresh from the cows into a can 
which then stood in a wagon in the open aira 
short distance from the barn. 
morning, with another can containing the 
morning’s milk, it was taken to the factory. 
Mr. Salisbury emptied the morning’s milk into 
the weigh can first and then poured the night's 
milk from the other can in with it. Cream 
had risen on the night’s milk to such an extent 
that when poured into the can with the morn- 
ing’s milk it still floated upon the surface and 
did mix with the body of the liquid. 
George H. Davis, noticing the same, dipped 
out about three pints of the milk from which 
an analysis was made by Dr. Theodore Deecke, 
of Utica. 
that the milk was below the standard required 
by the State laws of 1893 in this connection. 
Action was brought against Salisbury. The 
case was tried in the Herkimer County Circuit 
in a verdict for the defendant, 


not 


From this analysis it was claimed 


and resulted 
and the Appellate Division affirmed the verdict. 


The North Carolina Supreme Court has 
lately decided that an action for damages will 
lie in favor of a husband against a druggist who, 
in violation of the husband’s express orders, 
has sold laudanum to the wife, in consequence 
of which she has become a victim of the opium 
habit. 


In affirming the conviction of Arthur 
Youngs of murder in the first degree the New 
York Court of Appeals has shown a_ tendency 
to disregard mere technicalities relied on to 
impeach a conviction. It was assigned as error 
that the Trial Term of the Supreme Court in and 
for Montgomery county, at which the prisoner 
was convicted, was appointed by the Appellate 
Division justices on December 3, 1895, instead 
of on or before December 1, as the Code directs. 


The following 





The court holds that the observance of the 
exact date was not essential to the validity of 
the designation of the terms of Court. Over- 
ruling other exceptions, the Court held that it 
was not error to allow an expert on the issue of 
insanity to give his opinion as to the condition 
of the prisoner at the time he made an examina- 
tion without first disclosing the facts upon 
which the opinion was based, and that mere 
impropriety in the form of questions asked by 
the prosecutor which did not prejudice the 
defendant, is not reversibleerror. The opinion 
contains this expression: “The power of this 
court to grant a newtrial upon erroneous rul- 
ings at the trial is ample, even if no exception has 
been taken; but in such a case it should appear 
that some principle or rule of law had been 
violated to the prejudice of the accused.” 
Youngs shot his wife on December 14, 1895, 
and was tried last February; so thatin this case 
the course of criminal justice seems to have 


been as prompt as is consistent with decency. 


An opinion handed down by Judge Haralson, 
of the Alabama Supreme Court, at Montgomery, 
recently, is important, especially to railroads 
threatening passage through a thickly settled 
neighborhood. The opinion holds that a path- 
way along the railroad track in a thickly settled 
neighborhood, and frequently used by persons, 
comes within the rule heretofore laid down 
in reference to railroads entering in or crossing 
streets of towns and villages, and that where the 
population of such neighborhood is expected to 
be around and passing on such pathway, it is 
the duty of railroad employes to be on the look- 


out at such places to guard against inflicting 
Judge Haralson held that 
under such circumstances the law imputes to 


death or injury. 


those operating the train knowledge of the 
perilous conditions of persons passing at such 
a place, and not to provide against it is reck- 
lessness such as amounts to wantonness. It is 
the duty of trainmen, when running through a 
city, town or village, to keepa lookout for 
person who would likely be passing over the 
track, and there is no reason why this doctrine 
does not apply as well to densely populated 
neighborhoods in the country as well as to 
cities, town and villages. It is the likelihood 
of peril known to defendant’s employes that 
makes the duty, and not the place itself. 
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SURVIVAL OF CAUSES OF ACTION. 
‘te E question whether the representatives of a de- 
cedent could sue or be sued on a cause of ac- 
tion which was maintainable by or against the de- 
cedent in his lifetime, was at common law decided 
by rigorously adhering to the distinction between ac- 
tions ee contractu and ev delicto, and holding that 
while the former generally survived, the latter in- 
variably did not. It will therefore be necessary to 
treat of them separately. It was early laid down as a 
general rule that personal actions founded on con- 
tract survived in favor of a person’s representatives 
‘In Collers v. Lawrence, Willes, 421, which was 
decided between 1737 and 1758, Wille’s, C. J., said 
that the law had been so settled for at least a hun- 
dred and fifty years. It was also held that the 
scope of this rule was so great as to permit re- 
covery on debts of record, on contracts under seal 
and on simple contracts and promises.’ 
In Carr v. Roberts (supra) it was held that an 
on a bond to indemnify survived even 
> was not 


action 
though the expression ‘ representatives ’ 
but the “ assigns and 
appeared®, An action for the 
decedent’s life, of a personal covenant 
survives to his representatives; e. g., a suit by 
an executor of a life tenant against his lessee for the 
It being held 


in the contract, words 


heirs ” breach 


during 


breach of a covenant to repair.* 
in New York that a covenant against incumbrances 
is broken immediately by any subsisting incum- 
brance, personal representative can sue.° And in 
all cases if the ultimate damages were sustained in 
the decedent’s life, his representative might have 
sued.® But if it is a covenant which runs with the 
land, as a covenant of warranty in a conveyance, it 
survives to the heirs.’ 

The rule of survival in actions on contract applies 
as well against the representatives of a deceased 
contractor or debtor. And although this principle 
seems obvious, it was at that time necessary for the 
court to consider it, because a distinction was enter- 


! 1 Saunders, 216a, note 1; Sleeper v. Union Ins 
. 65 Me. 394. 
* Allen v. Anderson, 5 Hare, 163; Went. Off. 
. 159 (14th ed.); Lee v. Chase, 58 Me. 453; Carr 
v. Roberts, 5 B. & Ad. 78. 
3 11 Vin. Abr. 133; William’s Exors, 787; Hob. 9 
4 Raymond v. Fitch, 2 Cr. M. & R. 588; Ricketts 
v. Weaver, 12 M. & W. 718. 
° 4 Kent, Com. 472; Hamilton v. Wilson, 4 Johns. 


§ King v. Jones, 5 Taunt. 418; Kingdon v. Nottle, 
1M. & 8. 355. 
? Touchst. 175; Lougher v. Williams, 2 Lev. 92. 





tained in actions on tort between the right of a rep- 
resentative to sue, and his liability to be sued.' 

This liability existed independently of the nature 
of the contract or debt sued upon.? Every bond, 
covenant or contract includes representatives, 
though not named." The contract liability does 
not require an express reference to the contingency 
of debt, for a contract, if not personal, implies that 
death shall not cut off the survivor’s remedies.‘ An 
executor is liable on a bond or note payable after 
another's death. So if one contracts to build a 
house for another at a certain time, and dies before 
that time, his executors are bound.’ By the old 
common law such a contract bound the adminis- 
trators, but not the heirs, however large the real 
property.’ But by 3 & 4 Wm. IV, Ch. 104, the 
real estate of a decedent is chargeable with all lia- 
bilities arising out of obligations entered into by 
the latter. On all covenants broken during the de- 
cedent’s life, though personal to him, his repre- 
sentatives are, of course, liable.* 

There has been legislation on this subject in 
almost every State. In New York it has been en- 
acted that actions on account and all other actions 
upon contract may be maintained by and against 
executors in all cases in which the same might have 
been maintained by or against their respective 
testators.’ Under this statute it has been decided 
that a cause of action against a stockholder of a 
limited liability business corporation to recover a 
debt on the ground that a certificate of payment in 
of capital stock has not been filed is in the nature 
of a contract, and survives defendant’s death."” So 
an action to recover possession of a mortgage or 
money received thereon survives for and against 
representatives.'' Also an action to reeover the 
amount of taxes paid by a lessor, which the lessee 
convenated to pay.'? Likewise a revival of an 

' Touchst. 482; Atkins v. Kinnear, 20 Wend. 241; 
Davis v. Pope, 12 Gray, 193. 

2 Bac. Abr. Exors. 1; Harrison v. Vreeland, 38 
N. J. L. 366. 

° Bradbury v. Morgan, 1 H. & C. 249-255; Hyde 
v. Skinner, 2 P. Wms. 197. 

* Williams v. Burrell, 1 C. B. 402. 

* Bac. Abr. Exors. (P) 1. 

®° Gordon v. Calvert, 2 Sim. 258; Quick v. Lud- 
barrow, 3 Bulstr. 30. 

7 Co. Lit. 209a. 

* Coffin v. Tallman, 8 N. Y. 465. 

°2R.8. 133. 

© Cochran v. Weicher, 6 N. Y. Sup. 304; Chase 
v. Lord, 77 N, Y. 1. 

" Haight v. Hoyt, 19 N. Y. 464; Byxbie v. Wood 
24.N. Y. 607. 

" Holsman v. St. John, 90 N. Y. 461; McGregor 
v. McGregor, 35 N. Y. 220; Livermore v. Bain- 
bridge, 49 N. Y. 128. 
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action brought against a sheriff on his liability as 
bail for failure to require justification of sureties on 
bail bond given on the issuance of an order of arrest 
will be granted against his representatives, since 
his liability is upon contract.! 

An important exception to the survivability of 


actions ex-contrauctu arose where the injury from 
the breach consisted wholly in injury to the person 
and not to the estate. For example, cases of injury 
to the health or liberty of the decedent, as from 
the unlawful practice of a doctor, or imprisonment 
In Knight 
v. Quarles (supra), it was said that although the 
action was brought in the form of a contract, the 
damage consisted of the mental of physical suffering 
of the decedent. 

But the most important illustration of this excep- 
tion is un action ona breach of promise to marry. 


from the negligence of an attorney.* 


This is almost universally held not to survive, and 
in New York is held not to come within the mean- 
ing of 2 R. 8S. 133.8 


damage be shown (which is such as might either be 


Nevertheless, should special 


proved to aggravate the damages sued for, or might 
be a separate cause of action), the right of action 
survives. In Siboni v. Kirkman, 1 M. & W. 418, 
Baron Parke said that the special damage which 
would cause the action to survive must be damage 
to the estate and not to the person.’ Even if the 
promise to marry is broken before the death of the 
promisor, there will be no survival, as it is said to 
be more in the nature of an action for deceit than 
an ordinary breach of contract. ° 

On the principle of the breach of promise deci- 
sions it has been held that an action for fraud in 
inducing the plaintiff to marry the defendant on 
his false representations that his first wife was 
dead, does n6t survive, even if action were brought 
ex-contractu.* 

The other exception to the rule that causes of 
action on contract survive, arises in agreements for 
the personal services of decedent, as that he write 
a book, or paint a picture; or if it is to pay 


' Hamilton v. Gorman, 69 St. Rep. 299. 

22M. & S. 415; Long v. Morrison, 14 Ind, 594; 
Williams, Ex. 801; Knight v. Quarles, 2 B. & B. 102. 

8 Wade v. Kalbfleisch, 58 N. Y. 268; Hayden v. 
Vreeland, 37 N. J. L. 8372; Hovey v. Page, 55 Me. 
142; Smith v. Sherman, 4 Cush. 408. 

* Chitty, Pleading, 16 Am. Ex. 22, 59. 

> Finlay v. Chirney, 20 Q. B. D. 494; Schouler, 
Husb. & W. sections 40-41. 

® Stebbins v. Palmer, 1 Pick 78; Chase v. Fitz, 
132 Mass. 359. 

1 Price v. Price, 74 N. Y. 244; Withee v. Brooks, 
65 Me. 144. 

* Finlay v. Chirney, 20 Q. B. D. 494. 





another for his personal services as servant and 
defendant dies before breach. ! 

In Wentworth v. Cock (supra), plaintiffs agreed 
to furnish slate in certain quantities,and an action for 
refusal to receive the same was maintainable against 
defendant's representatives. In Robinson v. Davi- 
son, L. R. 6 Ex. 269, it was held that a contract to 
play a piano, being one requiring personal skill, 
was conditioned on the contractor being well 
enough to perform. 

And, in general, where purely personal relations 
are the foundations of a contract, as principal and 
agent, master and servant, etc., the death of either 
party ends both the relation and the obligations.’ 
And the 


with decedent's life, or dependent on some condition 


when contract is plainly to determine 
that must necessarily fail by his death, his repre- 
sentatives can take no succeeding advantage under 
In Silver v. Gray, 83 N. H. 566, a 
contract to support a parent was held to be per- 


the contract.* 


sonal. 

Notwithstanding the rule that a representative is 
not liable on a personal contract of his decedent, he 
must respond for a breach during the latter’s life, 
though he may set up the excuses the deceased 
might have employed, as sickness or other dis- 
ability.* Upon dissolution of a firm by the death 
of one partner, the relation of master and servant 
between the firm and an employe is also dis- 
solved. 

If the contract of several defendants is joint and 
one die, at common law the action lay against his 
co-contractor, and did not survive against the repre- 
sentatives of the decedent.’ But when the con- 
tract liability was joint and several, the repre- 
sentatives of deceased could be sued separately, but 
not jointly with the survivors.. As opposed to 
the common-law rule it has long been the rule in 


equity that a joint contractor's liability could be 


1 Harrison v. Conlan, 10 Allen, 26; MeGill v. Me- 
Gill, 2 Met. (Ky.) 259; Dickinson v. Callahan, 10 
Pa. St. 227; Wentworth v. Cock, 10 A. & E. 45. 

* Farrow v. Wilson, L. R. 4 C. P. 745; Cro. 
Eliz. 583; Smith v. Wilmington Coal Co, 83. Ill. 
498; Bland v. Umstead 23 Pa. St. 316. 

3 Williams, Ex. 789. 

4Schon. Dom. Rel. sec. 474; Hyde v. 
Windsor, Cro. Eliz. 533. 

* Tasker v. Shepherd, 6 


Dean of 


H. & N. 575. 
1 Sid. 238, 4 Mod. 315; 
Godson v. Good, 6 Taunt. 587; Bradley v. Burwell, 
3 Denio, 61; Johnson v. Harvey, 84 N. Y. 363; 
Leaman v. Slater, 18 Fed. Rep. 485; Yorks v. Peck, 
14 Barb. 644. 

* Tower v. Moore, 2 Vern. 99; New Haven Co. v. 
Hayden, 119 Mass. 361; May v. Woodward, 1 
Freem. 248. 


* Osborne v. Crosbern, 
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enforced against his representatives immediately, 
and they be compelled to pay the whole debt.! 

In relation to joint liability statutory changes 
States.’ 
New York, to sustain the action against the repre- 


have been made in several Formerly in 
sentatives, it was necessary to prove insolvency of 
the 
returned unsatisfied.* 


co-contractors or judgment against them 
But y the Code 


of Civil Procedure, section 758, it is provided that 


« 
5 
) 


now, | 


in case of the death of a party jointly liable on a 
contract, his estate is not discharged, and the court 
may make an order to bring in his representatives. 
In Patterson v. Copeland, 52 How. 460, it was held 
that in anaction for specific performance of a con- 
tract, the death of one defendant did not abate 
action, but plaintiff could recover against survivors. 

As to the death of one of several joint party 
plaintiffs, the rule of the common law was that all 
actions ex contractu could be maintained only by 
the survivors.+ This rule has not been changed 
by the Code. And 
Trust Co, 80 Hun, 420, holding that the surviving 
plaintiffs in an action of specitic performance could 
3ut if the plaintiffs’ 


see “Webster v. Union 


give good title to real estate. 
rights under the contract were several, the repre- 
sentatives of a deceased party unquestionably could 
have sued.° 


SuRVIVAL IN Actions Ex DELIcTo. 


The rule of the common law, formerly unquali- 
fied, was that causes of action ex delicto died with 
the death of the person by whom or to whom the 
wrong was done.’ This was true of a man’s abso. 
lute rights in general, as his claim to safety from 
violence, and his relative rights, as husband, father, 
master or trustee. An action did not survive where 
there was fraud, malfeasance or misfeasance, or for 
such torts as trespass, trover, false imprisonment, 
assault and battery, slander, deceit, obstructing 
lights, ete. ° the 
deceit or 


Nor actions for torts affecting 


feelings or reputation, as seduction, 


‘Simpson v. Vaughn, 2 Atk. 31; Hx parte Kendall, 
17 Ves. 514; Hunt v. Rousmanier, 8 Wheat. 174. 

? Bliscon, Code Pleading, sec. 93. 

Voorhes v. Childs, 17 N. Y. 354; Pope v. Cole, 

55 N. Y. 124; Masten v. Blackwell, 8 Hun, 313. 

‘Rolls v. Yoyes, Yelv. 177; Anderson v. Martin- 
dale, 1 East. 497. 
3rett, 22 

’ Shaw v. Sherwood, Cro. E. 729. 

‘1 Saund. 216, note : 1 Williams, Ex. 
790. 


Bucknam v. How. 233. 


668 and 


‘Perry v. Wilson, 7 Mass. 305; Nicholson v. 


Elton, 138. & R. 415. 


| “ie 
| miulicious prosecution. ! 





Actions for personal in- 


| juries to the decedent did not survive his death. * 


Nor did representatives have any right of action 


‘for damages caused by the negligent killing of 


another, * 
One of the earliest cases on the subject of per- 


sonal injuries was Higgins v. Butcher, 1 Brown 205, 


g 
occurring in about the year 1600. It was an action 
by a husband for the assault of his wife, by which 
And in Baker v. Bolton, 1 Camp. N. P. 
493, Lord Ellenborough charged the jury to con- 


she died. 


sider only the damages the plaintiff had sustained 
from his wife’s injuries from the time of the acci- 
dent to the time of her death. In Quinn v. Moore, 
15 N. Y. 482, Comstock, J., said: ‘* The deceased 
was aminor; his mother was by law entitled to his 
services. Of these she was deprived by the wrong- 
ful act of the defendant. The common law gave 


no action for this injury.” Green v. H. R. R. 28 


| Barb. 9, and Lucas v. N. Y. C. R. R. 21 Barb. 245, 


held that to give plaintiff action for killing his 
wife, there must have been a period intervening 
between injury and death during which he suffered 
the loss of her services and incurred expense. 

This rule was changed in England by 9 and 10 
Vict. Chap. 98, and in New York by Laws of 1847, 
which latter act, as amended by Laws of 1870, 
Chap. 78, and as now appears in the Code C. P. 
Sec. 1902, gave a right of action to the representa- 
tives of a deceased person for the benefit of husband, 
widow, or next of kin, to recover damages for pecu- 
niary injuries suffered by them when the death was 
caused by the wrongful act, neglect or default of 
defendant, which was such as would have entitled 
party injured to maintain action. 

These statutes rendered obsolete the cases under 
the common law and ¢tatute of 1847, which held 
that husband could not recover when the killing of 
his wife was instantaneous. This statute did not 
create a cause of action enforceable against the 
injuring party’s representatives. Hegerich v. Ked- 
die (supra), was brought against the representatives 
of a liquor dealer for causing the death of the plain- 
tiff’s intestate under the Civil Damage Act. Victory 
v. Krauss, an action against a landlord for personal 


' Tory v. Hitchcock, 3 O. 274; Walters v. Nettle- 
ton, 5 Cush. 544; Deeming v. Taylor, 1 Day, 285; 
v. Bennett, 65 Barb. 338; Miller v. Umber- 
hower, 10 8. & K. 31. 

“Smith v. Sherman, 4 
Clark, 57 Cal. 245. 

3 Safford v. Drew, 3 Duer, 637; Carey v. Berk- 
shire R. R. 1 Cush, 475; Wyatt v. Williams, 43 N. 
H. 102; Williams, Ex. 197. 

*Hegerich v. Keddie, 99 N. 
Krauss, 41 Hun, 533, 


More 


Cush. 408; Harper v. 


Y. 258 ; Victory v. 
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injuries caused by knowingly leasing unhealthy 
tenements. 

An action by a master for the seduction of his 
servant did not survive, nor an action for crim. 
con.' Nor did an action for deceit in the sale or 
exchange of property survive.* A suit brought 
for a default, or the embezzlement of public or pri- 
vate trust funds, was personal.’ Misrepresentation 
in the prospectus of a company was held to be per- 
sonal, being an action for deceit. The representa- 
tives of a postmaster were held not liable for the 
abstraction of letters by the latter’s clerk.° Nor 
those of a sheriff for his deputy’s default, because 
founded on tort, though an action of assumpsit was 
authorized by Stat. Westm. 2.° Nor was there any 
survival in an action against a person for a fraud- 
ulent representation by which credit was given to 
an irresponsible person.’ Actions on penal statutes 
did not survive.’ The same was true of an action 
for fraudulently inducing one to marry another.’ 

An exception to the rule of the non-survivabilit y 
of actions ex delicto was entertained even under the 
old common law before the Stat. 4 Edw. 3, for in 
Chamberlain v. Williamson (2 M. & 8S. 108), Lord 
Ellenborough said: ‘* Executors and administrators 
are representatives of the personal property of their 
decedent, but not of his wrongs, except where they 
Operate to the temporal injury of the personal 
estate Atcommon law, replevin or detinue lies by an 
executor if the goods exist in specie in defendant's 
hands.'® In Weber’s Exors. v. Underhill, 19 Wend. 
449, Cowen, J., said: ‘‘Replevin will lie by the 
representatives of the party injured.” But it must 
be remembered that, at common law, replevin died 
with the death of the defendant." 

The harshness of this branch of the law was 
somewhat relieved by the rule of procedure that if 
the plaintiff could sue in contract instead of tort, 


' People ex rel. Tioga C. P. 19 Wend. 73 ; Clark 
v. McClellan, 9 Pa. St. 128. 

* Cutting v. Tower, 14 Gray, 183; Henshaw v. 
Miller, 17 How. U. S. 212; Grim v. Carr, 51 Pa. St. 
533. 

8 Franklin v. Low, 1 John. 396. 

* Peck v. Gurney, L. R. 6 H. L. 377. 

*1 Caines, 124. 

* People v. Gibbs, 9 Wend. 29. 

* Zabriskie v. Smith, 13 N. Y. 322. 

5 Went. Off. Ex. 255, 14th ed. 

* Price v. Price, 75 N. Y. 244. 

Hambley v. Trott, Cowp. 371; Le Mason v. 
Dixon, Sir Wm. Jones, 173 ; Williams, Ex. 787; 
Elrod v, Alexander, 4 Heisk. 342. 

"Lahey v. Brady, 1 Daly, 443; Potter v. Van 
Vranken, 36 N. Y. 626; Hopkins v. Adams, 5 Abb. 
Pr. 351; Mosley v. Mosley, 11 Abb. Pr. 105. 





If a man took a horse and 


brought it back, trespass did not lie against his 


the action survived. 


executor, but an action for the use and hire of the 
horse was maintainable.! Or if plaintiff could sue 
in detinue or on an implied contract for money had 
and received, or for use and occupation, it sur- 
vived.? It was on this principle that the represen- 
tative of an attorney was rendered liable for the 
latter's negligence in transacting plaintiff's busi- 
ness." And where there is a cause of action for loss 
of chattels through negligence, damages being laid 
as a breach of contract.* 

The Stat. 4, Edw. 3, chap. 7 changed the law in so 
far as it guve actions de bonis asportatis to representa- 
tives, but as to all other wrongs to person or prop- 
erty the rule actio personalis moritur cum persona ap- 
plied.’ The force of this statute was equitably ex- 
tended until they might sue for any injury to the 
personal estate of the decedent during his life, as 
trespass of trover.* Or against a sheriff for the 
Or 


against a sheriff for his default, to the loss of the 


escape of a debtor during creditor's life.’ 


right sued upon. 

This statute did not give a right of action against 
the executor of a person who had tortiously taken 
goods.". Nor did it change the law so faras the 
survival of actions for injury to the freehold were 
excluded, as trespass q-c-f-, or for cutting trees or 
other waste." 
Wm. 4, chap. 2, 


actions for injuries to real estate committed six 


For this reason, by Stat. 3 and 4, 
sec. 2, representatives might bring 
months before his death. 

In the United States many changes have been 
made by legislation in the rules of survivability of 
actions. The English statutes as to actions for 
dainage to real or personal property have been gen- 
erally enacted here,'' and some States even go to 
the 


extreme of allowing actions for libel and 


' Hambley v. Trott, 1 Cowp. 371. 

* Collen v. Wright, 7 El. & Bl. 647. 

* Knight v. Quarles, 4 Moore, 532; Wilson v. 
Tucker, 3 Stark, N. P. C. 154. 

* Alton v. Midland R., 19 C. B. N. S. 242. 

° 1 Saund. 217; Cro. Eliz. 84; William's Ex. 790. 

® Russel’s Case, 5 Co. 27; Manwell v. Briggs, 17 
Ver. 176; Rutland v. Rutland, Cro. Eliz. 377. 

7 Pratt’s Case, Plowd. 34. 

“Ld. Ray’d, 973; 4 Mod. 403; 
791. 

* Carter v. Fassett, Palmer’s R. 329; Mellen v. 
Baldwin, 4 Mass. 480. 

‘© Williams v. Belden, 1 B. & P. 329; Williams, 
Ex. 793. 

"Mass. Pub. Stat. C. 165, Sec. 1. 


Williams, Ex. 
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ace 


'ussault and battery,’ malicious arrest and | 


slander, 
imprisonment,’ and seduction,‘ to survive. 

In New York by 2 R. 8. 114, sec. 4, actions are 
maintainable by or against the repsesentatives of a 
decedent for conversion of property and also by rep- 
resentatives for trespass committed upon the real 
This statute 
enlarged 4 Ed. 3, so as to include actions for tres- 


estate of the decedent during his life. 


pass de bonis against representatives, as wellas by 
them. 

The Code of Civil Procedure, Sec, 1736, provides 
that replevlin shall not abate by the death of either 
party.° 

In 2 R. 8. 448, See. 1, it is provided that * For all 
wrongs done to property rights or interests of another 
for which an action might be maintained against 
the wrong-doer, such action may be brought by the 
person injured, or after his death by his administra- 
tors or executors against such wrong-doer, and after 
his death against his executors or administrators in 
the same manner and with like effect in all respects 
as actions founded upon contract. 

Sec. 2. But the preceding section shall not extend 
to actions for slander, libel, or to actious for assault 
and battery, or false imprisonment, nor to actions 
on the case for injuries to the person of the testator 
or intestate of any executor or administrator. 

Under this statute People v. Gibbs (supra) was 
reversed in Benjamin’s Ex. v. Smith, 17 Wend, 208, 
which held that an action accruing to a party fora 
false return by a sheriff did not abate by plaintiff's 
death. Fried v. N. Y. C. 25 How Pr, 200, de- 


ciding that a right of action for carelessly setting 


So, 


fire to hay and fences was assignable, held that 
Zabriskie v. Smith (swpra) was wrongly decided, 
because overlooking the above statute. 

We have seen that a breach of promise of marriage 
did not survive considered as an action on contract; it 
has also been held not to be included within the 
meaning of the above statute relating to wrongs, as 
the breach caused only personal injuries.’ 

Under this statute, in Height v. Hayt, 19 N. Y. 
464, an action was held to survive against the rep- 
resentatives of a vendor of land for fraudulent 
statements as to an incumbrance, although he re- 
said that the excep- 


above statute 


fused to warrant. Grover, J., 
tions in Sec. 2 of the 
intent that all other actions in tort should survive. 


In Cregin v. B. & C. R. R. 76 N. Y. 


showed the 


192, an 

' Nutting v. Goodridge, 46 Me. 82. 

* Mass. Pub. Stat. C. 165, See. 1. 

> Whitcomb v. Cook, 88 Vt. 477. 

* Shafer v. Grimes, 23 Io. 550, 

> Robert v. Marsen, 23 Hun, 486. 

* Wade v. Kalbfleish, 58 N. Y. 282; 13 Serg. & 
R. 183. 





action by ahusband to recover for the loss of the 
services of his wife through defendant’s negligence 
did not abate on plaintiff’s death, as the exception 
in the statute of actions on the case for injuries to 
the person of the plaintiff did not cover a wrong 
to plaintiffs rights and interests, though it was 
affected by an injury to the person, if it was not the 
person of the plaintiff.’ 

An action brought by an assignee for the benefit 
of creditors against a sheriff for the tortious taking 
of assets does not abate.” action under 
the Civil Damage Act, although it would not survive 
so far as the personal injury to the decedent is con- 
cerned, would do so if an injury to the property 
An action for fraud by which de- 
plaintiff to transfer valuable 


Also an 


also accrued.* 
induced 
property to them survives death of defendants.‘ 
A liability under the peculative act of 1875, chapter 
49, is one which, even if not in contract, affects 
property rights, and does not abate on the death of 


fendants 


plaintiff or defendant.° 

A case illustrating the principle of survivability 
under this act is Scot v. Brown, 24 Hun, 620 (75 
N. Y. 192). 
plumber for improperly making repairs by which 
plaintiff's health that of 
injured. //eld, to abate by defendant’s death in so 
far as damage to plaintiff's person was concerned, 
but recovery could be had for expenses caused by 
the sickness of his family, such as medical treat- 


This was a suit brought against a 


and his family was 


ment, ete. 

A right to recover damages caused by the fraudu- 
lent representations of defendant, whereby plaintiff 
was induced to buy stock, does not abate." The 
actisn of a parent for the seduction of his daughter 
dies with death of defendant.’ But a suit brought 
by a municipal corporation against a land-owner 
who omitted a statutory duty to repair a sidewalk, 
by which recovery was had against the city for 
personal injuries, survives.° 

While it was formerly held that when the charter 
of a corporation expired before or pending actions 
against it for its negligence, it could not be revived 
against its directovs,’ these cases have been re- 
versed, although the rule is well settled that under 


' Foels v. Town of Tonawanda, 48 St. Rep. 150. 

* Emerson v. Bleakley, 5 Abb. Pr. N. 8. 351. 

* Moremus v. Crawford, 51 Hun, 89. 

‘ Lyon v. Park,;111 N. Y. 350. 

’ Bank of Cal. v. Collins, 5 Hun, 209; Reynolds 
v. Mason, 6 Week. Dig. 531. 

6 Bond v. Smith, 4 Hun, 48. 

* Holliday v. Parker, 23 Hun, 71. 

* City of Rochester v. Campbell, 55 Hun, 138. 

* Matter of N. Y. Oxygen Co. 67 St. Rep. 549; 
Grafton v. Union Ferry Co. 46 St. Rep. 549. 
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section 1902 of the Code, permitting actions by 
rerpesentatives for death from negligence, an action 
dies with the death of the defendant, if a natural 
person. ! 

The old common law decision that penalties die 
with the person of the defendant has not been 
changed in New York. Brackett v. Griswold (103 
N. Y. 405) was an action on the statute permitting 
suit by a creditor of a corporation against a director 
for making a false annual report. It was held to 
die with the death of the creditor, as the action 
was penal inits nature. This was followed in an 
action on the same state of facts, where the defend- 
ant died before action.” 

Some actions abate from their very nature, being 


without question personal in their character. For 


instance, an action for divorce dies with the plain- 
tiff, and her attorney cannot thereafter enforce an 
order previously made.* 
abates on widow’s death before entry of the inter- 
locutory decree, and cannot be revived by her rep- 


So an action for dower 


resentatives, although she consented to accept a 
gross sum in lieu of dower.4 So an action to 
restrain defendant from entering upon plaintiff's 
land and cutting timber abates oa defendant's 
death, being personal.’ 

On the death or expiration of the term of a pub- 
lic officer, an action maintainable by him as such 
survives to his successor, and not to his representa- 
tives.° 

Before the Code it was held that special proceed- 
ings abated entirely with the death of the peti- 
tioner, and could not be revived by his representa- 
tives.’ So held in proceedings to vacate assess- 
ments.* But by Secs. 755 and 757 of the Code, 
specials proceedings do not abate if the right to 
the relief sought survives or continues. But it is 
held that as this right to continue special proceedings 
depends on statutory authority, it cannot be extended 
to proceedings in surrogate courts, as on the 
death of a guardian pending an accounting.’ 


'Marstabler v. Mills, 143 N. Y. 398; People v. 
Troy Steel Co. 82 Hun, 303. 

* Reynolds v. Mason, 6 Week. Dig. 531; Carr v. 
Pischer, 119 N. Y. 117; Bank of Cal. v. Collins, 5 
Hun, 209. 

3 Hopkins v. Hopkins, 21 Week. Dig. 174. 

* McKeen v. Fish, 33 Hun, 28. 

5 Johnson v. Ellwood, 82 N. Y. 362. 

* Pratt v. Seeley, 20 Week. Dig. 280; Matter of 
Marvin, 39 St. Rep. 873; Code of Civil Pro. Sec. 
766. 

7 Matter of Roberts, 53 Hun, 338. 

8’ Matter of Palmer, 43 Hun, 572; 
Ferris, 27 State Re. 900. 

® Matter of Camp, 81 Hun, 387. 


Matter of 








As to the liability of two persons committing a 
tort together, it is considered joint and several, and 
so if one die before suit, his estate may be sued 
as well as the survivor, in separate actions.’ The 
brought 
against all the tort-feasors, and one dies, the action 
should be prosecuted against survivor only.” The 
Code of Civil Procedure, Sec. 758, provides for the 


modern rule is that if an action be 


bringing in of the representatives of a deceased 


defendant liable on contract, but the rule as to 
torts has not been changed, i. ¢.,if one of the 
plaintiffs or one of the defendants dies, if the entire 
cause of action survives to or against the others, 
the action must so proceed without abatement. In 
23 St. it was held 
that actions in tort, except slander, libel, assault 
for personal 


Pierson v. Morgan, tep. 582, 
and battery, false imprisonment or 
injuries, can be revived against the representatives 
of one of several defendants who are sued jointly, 
or against survivor alone, or against both 
separately.* 


ALBANY. HArotp D. ALEXANDER. 


—$_$__$9———————— 


HYPNOTISM AND CRIMINALS 


“ Hypnotism is of no value whatever to the police 
in securing confessions from men who do not want 
H. A. Parkyn, medical 
superintendent of the Chicago School of Psychology. 
“Tt with 
questioning for getting at the truth, and, what is 


to make them,” said Dr. 


doesn’t compare good, sharp cross- 
more, no hypnotist can get from a subject a confes- 
sion or statement which the subject would not 
make as readily in his normal condition. 

‘*Tt is easy to see how sharp criminals could take 
advantage of such an offer as one of being hypno- 
tized that officers might learn the real truth. There 
are persons who are called ‘hypnotic horses,’ the 
accomplices of fakers, who can simulate sleep in 
such a way that no one can detect the fraud. They 
become inured to the pain of all the ordinary tests, 
such as having needles run through their hands and 
being compelled to inhale ammonia and the like. 
As a matter of fact, no one can tell whether or not 
a subject is hypnotized. It would be too easy, 
therefore, for smart criminals to simulate hypnotic 
sleep and tell stories that would tend to clear them 
But even if 
the sleep be genuine, there is no hope of learning 


of crime rather than convict them. 
from the subject anything he does not want to tell 
when he isawaxe. If he will lie in one case he will 

' Addison on Torts, par. 13, 21. 

* Mechanics’ Ins. Co. v. Spang, 5 Pa. St. 113. 

* Gardner v. Walker, 22 How. Pr. 405; Hei - 
miller v. Gray, 44 How. Pr. 260; Bond v. Smith, 4 
Hun, 48; Union Bank v. Mott, 27 N. Y. 633. 
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lie in the other. 
centuates the natural. 


As I said before, hypnotism ac- 
It is of no use in trapping 
criminals. — Chicago Times-Herald. 


emenionan ~~ a 


HUNTING AN ESCAPED CONVICT. 


HE sympathy of all England, it would seem, 
has turned these last 


few days in an un- 
expected direction. It has been lavished on a 
convict, a man sentenced to along term of imprison- 
ment, 2 sentence which he was duly appreciating 
Perhaps 


the thought of the happier days, when Christmas 


on the morning of Christmas eve last. 


meant home and cheer and loving companionship, 
suddenly cume to him and to two of his companions. 
They were working out in the open, in the midst of 
a dense fog, and guarded by warders with Win- 
chester rifles. Dartmoor stands in the midst of 
marshland, and is not far from Plymouth. 
built at the end of the eighteenth century for the 


It was 


safe custody of prisoners of war, and hundreds 
of Frenchmen imprisoned there died 
It is not the first time that 
the convicts attempted to from 
Dartmoor during the fog. 


with Dickens’s *‘ Great Expectations” will remem- 


and were 
buried in the marshes. 
have escape 
Those who are familiar 


ber the adventures of the little chap who gradually 
grew up as the hero of the story—otherwise Pip, 
and the escaped convict who threatend to eat ‘ his 
lights and liver.” 

Well on Christmas eve three men of the convict 
gang working at some horrible toil or other in the 
marshes surrounding the prison, made a bolt for 
liberty. One man was promptly shot dead, a second 
was recaptured within a few hours, but the third, a 
man named Goodwin, managed to disappear com- 
pletely in the fog. 

For a whole evening and night the fugitive 
wretch wandered over bog and fen, with the rain 
pouring in torrents and the fog so thick that he 
was continually slipping up to his waist into the 
treacherous mud, until the fog lifted and he found, 
to his horror, that he was still within half a mile of 
He had been wandering round the 
Again he trudged forward, 
almost dead with cold and famished with hunger, 


the prison. 
building in a circle. 


and although sighted by warders stationed on the 
tower tops of the prison, he still managed to escape 
recapture, and succeeded in breaking into a couple 
of houses and finding sufficient food to stay his 
hunger. He also obtained an overcoat, a pair of 
top boots, which were much too smal] for him, and 
achild’s straw hat. These garments somewhat dis- 
guised the convict clothing in which he was attired, 
but he knew that in daylight the trousers that he 
wore would at once betray his identity. His only 
hope was to steal a pair somewhere, anyhow, and 
with that object he broke into three or four houses 





during the second night he was at liberty, but 
without obtaining the coveted pair of breeches. He 
did not attempt to take anything else, as he related 
himself after his recapture. 

‘*T did take a swig or two out of some of the de- 
canters of port wine and other Christmas drinks 
about, and I got two ’alves of plum pudden and a 
lot of breast of turkey stowed away in the pockets 


of that parson’s overcoat which I stole in the first 


house I entered. But it must be a queer country as 
lies around that prison; why, there don’t seem a 
single man to live there as’as got more than one 
pair of pants to his legs, and it seems as ‘ow 
they must all sleep with them under their pillows. 
Why, I was in one bloke’s bedroom while he was 
in bed, and ’s help me I think he must have been 
sleeping with his trousers on!” 

Goodwin was finally captured by a Devenport 
policeman, and surrendered from sheer weariness. 
He had managed to elude at least two dozen warders, 
who imagined they were in hot chase after him. As 
the convict was being taken away in an open van, 
surrounded by warders, he was cheered all along 
the streets of Devenport, and the papers are unani- 
mous in their sympathetic references to the wonder- 
ful endurance and courage of the man. Of course 
the poor devil will be severely punished, but he at 
least spent his Christmas at liberty. —Zondon Cor. 
N. Y. Mail and Express. 


a o— 


PROTECTING WILLS. 


{7 HAT appears to be a practical and simple 
\ | scheme for the prevention of attacks on wills 
is that proposed by Judge John H. White, of Hart- 
ford, Conn., and defeated by the legislature of 
1895. It provides, says the Times of that city, that 
every person on making a will may deposit it with a 
legal officer, who shall give public notice that a will 
has been so offered, and that all who wish to attack 
the capacity of the testator shall have a certain time 
in which to offer evidence and bring the matter toa 
decision. If no objection to the testator’s capacity 
is made within the time specified, the will cannot 
be attacked on that ground after his death. The 
contents of the will are not disclosed, even to its 
custodian. No one has any ground to attack it be- 
cause he is left out, or gets less than he thinks he 
should have. Evidently people will think twice 
about attacking the testamentary capacity of a man 
who is there to defend himself, especially when 
they are uncertain how he has devised his property, 
and may be biting off their own noses. As ‘‘ Mr. 
Swiveller” remarked about the rooms at Bevis 
Markis: ‘‘The contingent advantages are extra- 
ordinary.” Under this law there would be no pre- 
mium on will breaking. 
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Rotes of Recent Amevican Decisions. 


ASSIGNMENT FOR BENEFIT OF CREDITORS.— An 
insolvent, after an assignment for the benefit of 
creditors, agreed with a creditor bank, if the 
latter would furnish the funds to pay off the claims 
of all other creditors who would agree to compro- 
mise, the assigned property should be transferred 
to such bank for the payment of its claim and the 
amount so advanced, in full. Over 90 per cent of 
the claims were thus compromised, and the bank, 
after paying the amount advanced and its own 
claim in full, reconveyed the property to the insol- 
vent: Held, that such reconveyance was a fraud on 
the rights of a creditor not accepting the compro- 
mise, rendering the bank liable for the amount of 
its claim to the extent of the property so trans- 
ferred. (American Exchange National Bank v. 
Walker [Tll.], 45 N. E. Rep. 271.) 

ATTACHMENT—PROPERTY SUBJECT.-— Property in 
the hands of the sheriff, under a mandate in claim 
and delivery, which requires him to take the 
property and deliver it to plaintiff, is not subject to 
attachment. (Williamson v. Nealy [N. Car.}, 25 8. 
E. Rep. 953). 

Compromist.— The compromise of a doubtful 
claim is a sufficient consideration to support a 
promissory note fairly given in settlement of the 
controversy compromised. (Johnson v. Redwine 
[Ga.], 25S. E. Rep. 924.) 

COMPROMISE — CONSIDERATION. — Mutual  con- 
cessions for the prevention"of litigation are a valid 
consideration for a compromise settlement between 
the heirs and the legatees of a decedent. (McDole 
v. Kingsley [Tll.], 45 N. E. Rep. 281.) 

CONTRACT — RESCISSION — FALSE REPRESENTA- 
Tions.— Representations that a saloon is first-class 
in every respect, and well fitted up, and that the 
business will yield a profit of $4,000 in two years, 
though false, will not entitle the purchaser to rescind 
the sale for fraud. (O’Donnell & Duer Bavarian 
Brewing Co. v. Farrar [Ill.], 45 N. E. Rep. 283.) 

CRIMINAL LAW—CONFeEssIons. —- Whether or not 
admissions made by a person accused of crime 
relate to independent facts, proof of which would 
be admissible as circumstances tending to establish 
the hypothesis of guilt, or of themselves amount to 
an indirect confession of guilt, is a question of fact 
for the jury; and the court, having in effect so in- 
structed them, did not, in either view of the matter 
err in submitting for their consideration the weight 
of such admissions. (Bryant v. State [Ga.], 25 S. 
E. Rep. 927.) 

CRIMINAL LAW —~ LARCENY — STEALING OF NOTE. 
— Under the provision of Code 1892, § 1176, that 
‘*if any person shall steal any note, the money due 
thereon shall be deemed the value of the article 





stolen, without proof thereof,” a defendant shown 
to have stolen notes cannot be permitted to show 
the insolvency of the makers and their refusal to 
pay the notes as a defence, or to reduce the value 
of the property stolen. (McDowell v. State [Miss.], 
20 South. Rep. 864. ) 

DowrER — LEASE.— A widow cannot lease her 
dower interest before it has been assigned to her. 
(Union Brewing Co. v. Meir[TIl.], 45 N. E. Rep. 264.) 


MASTER AND SERVANT—ASSUMED RISK.—An em- 
ploye working in a place lighted by an electric 
lamp, which, as he knew, had been out of repair 
and the light intermittent for several months, 
during which he continued to work without objec- 
tion or promise of remedy, assumed the risk of 
injury incident to the defective light, though he 
was told on the particular night when he was in- 
jured, by another employe in charge of the lights, 
that they were all right; it not appearing that such 
employe was authorized or assumed to speak for the 
employer, or that the light had been repaired. 
(Colorado Fuel & Iron Co. v. Cummings [Col.], 46 
Pac. Rep, 875.) 

MUNICIPAL CORPORATION — UNREASONABLE ORDI- 
NANCE.—In City of Grand Rapids v. Newton (69 
N. W. Rep. 84), decided by the Supreme Court of 
Michigan, it was held that a city ordinance pro- 
viding that no person shall allow or permit any 
indecent, loud or boisterous noise, or any fighing or 
other disturbance, in or about his house or tavern, 
inn, saloon, cellar, shop. office, or other residence 
or place of business, or permit drunkards or persons 
having the reputation or name of being prosti- 
tutes to congregate, visit or remain therein, is un- 
reasonable, as not limited in its application to such 
assemblages or to such places of business as are 
properly within police control, and consequently 
void, 

W AREHOUSEMEN —- WHO ARE. -- On trial of a mill 
company’s manager for shipping wheat stored in 
the company’s warehouse without written assent of 
the holder of the receipt therefor, it appeared that, 
according to its usual course of business, known to 
the person whose wheat was shipped, all wheat re- 
ceived became a part of the consumable stock of 
the mill, was manufactured into flour and other 
mill products, and sold; that it satisfied its obliga- 
tion to the depositors by paying them the market 
price when demanded, or by returning a like quantity 
and quality of other wheat; and that, in the former 
case, no storage was charged, but in the latter a 
charge of eight cents a bushel was made. 

Held, that the company was not engaged in the 
warehouse business, and the wheat was not received 
on storage, within Laws 1885, p. 61, regulating 
warehousemen. (State v. Stockman [Oreg. ], 46 Pac. 
Rep. 851.) 
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Legal Notes of PMertinence. 


\t the regular meeting of the Bar Association of 
the District of Columbia, held Tuesday, January 12, 
1897, the following officers were elected for the 
President, Henry E. first 
Samuel Maddox; second vice- 
Barnard; secretary, William M. 
Lewin; treasurer, Charles H. Cragin; directors, 
Randall Hagner, John C. Heald, Sidney T. Thomas, 


Clarence A. Brandenburg and Jesse H. Wilson. 


ensuing year: Davis; 
vice-president, 


president, Job 


Hon. James S. Sherman has introduced a bill in 


the house to prevent the sale of railway tickets by 


’ 


“sealpers’” and to punish forgers of such tickets. 
It provides that all railway ticket agents shall 
be furnished with a certificate setting forth their au- 
thority to make such sales, and that any person not 
possessed of this authority shall be punished by a 
fine or imprisonment for each violation of the law. 
The bill further provides that any unused part of 
aticket must be redeemed by the company from 
whom it was purchased at a rate which shall be 
equal to the difference between the price paid for 
the whole ticket and the cost of aticket of the 
same Class between the points for which the ticket 
was actually used. The sale by any person of the 
unused portion of any ticket except to the company 
from which it shali be 
punishable by a fine or imprisonment. The bill 
applies only to roads under the jurisdiction of the 


was originally bought t 


interstate law. 

Judge Burlingame has a joke on the Michigan 
Supreme Court. In ordering « new trial for J. 8. 
H. Holmes, convicted of murder in the first degree 
and whose defence was insanity, the Supreme Court 
took occasion sharply to criticise Judge Burlingame’s 
charge to the jury, asserting that it too fully ex- 
pressed the court’s opinion of the merits of the case. 
The charge to the jury in the Holmes case happens 
to be a verbatim repetition of a charge to a jury 
made by Judge Burlingame five years ago in a trial 


where insanity was the defence, and in sustaining | 


the verdict at that time the Supreme Court found 
fault with the charge because it did not go far 
enough.— Correspondence Chieago Times-Herald, 

The late E. P. Whipple used to tell the story of 
Rufus Choate, that once while addressing a jury he 


several times repeated a certain part of his plea — | 


repeating in the same words and accent. Certain 
that the great advocate had some reason for so 
strange a proceeding—a reason not obvious to others 
— Mr. Whipple took an opportunity to ask an ex- 
planation. Mr. Choate’s answer in substance was: 
“There was a numskullon the jury who was paying 
no attention to what I was saying; I would have 
kept up the repetition until he listened if it had 


tuken the entire day ! 








It may be perfectly true, as Lord Brougham said, 
that the whole machinery of the State ends in sim- 
ply bringing twelve good men into a box, but it is 
also true that it also at times brings twelve good 
men into a bad box, not to speak of the cases where 
part of the twelve men are bad. 


The City Court has lately held, following the 
ruling of the Appellate Division in this city, as to a 
question not yet passed upon by the Court of 
Appeals, that sickness in the family of a tenant 
whiclr compels him to hold over at the end of his 
term will not relieve the tenant from liability to 
pay double rent under the statute for the time he 
occupied after the expiration of his lease. In the 
City Court case a tenant, who leased for six months, 

yas imprisoned in the house for nineteen days after 
his time was up by an order of the Board of Health, 
issued because the tenant’s child was sick with 
scarlet fever. The court’s decision is founded on 
the reasoning that the tenant rather than the land- 
lord should bear the burden of the former’s misfor- 
tune."— NW. Y. Evening Post. 


The jury in the case of W. R. Swan against the 
Chicago and Alton Railroad returned a verdict, in 
Judge Adam’s court, Chicago, of $14,000 damages 
against the railroad. Swan was a baggageman in 
the employ of the company and was hurt in an ac- 
cident at the crossing of the Alton and Belt Line 
A switch at the crossing 
was misplaced and the train derailed, and the bag- 
gage-car rolled into the ditch, throwing trunks and 
boxes on top of Swan. He was injured in such a 
manner that he will always be helpless, his lower 
limbs being paralyzed. Swan sued for $25,000. 
The company entered a motion for a new trial. 


in the summer of 1894. 


The Philadelphia Free Library recently celebrated 
a year of most successful work. The aggregate 
circulation for 1896 of the library is 1,350,000 vol- 
umes, a larger overturn, it is said, than that of any 
other popular library in the world. 


A child adopted in another State in substantial 


' compliance with the statutes thereof is held, in 
Gray v. Holmes (Kan.), 82 L. R. A. 207, to have 
capacity to inherit lands of the adopting parent on 


equal terms with any other child. 


An interesting ceremony was witnessed in the 
Supreme Court of the United States recently in the 
presentation of admission to practice before the 
court of two women by sisters in the profession. 
For the first time in its history the court enrolled a 
female attorney upon the motion of one of her own 
sex. The candidates were Catherine H. Pier, of 
Milwaukee, Wis., nominated by her sister, Kate H. 
Pier, of the same city, and Alice A. Minick, of 
Lincoln, who was vouched tor by Belva A. Lock- 
wood, of Washington, D. C. 
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Humors of the Law. 


VIDENCE was being taken 
certain water privileges, and photographs 


[: as to the value of 
were put in of the Joews in quo. The fall in question 
was only some few inches, but the photographers 
had improved on it. 
the descent of water and the consequent value of 
the right to use it, holds up the picture and _ re- 
marks: ** Why, my Lord, it isa perfect cataract.” 
C. M. ,Q.C., in his dry way, replies: .‘* On 
investigation, my Lord, the cataract will be seen 
to be in my learned friend’s eye.”—iondon Law 


Counsel, wishing to magnify 


Times. 

Evena lawyer, who is generally supposed to know 
exactly what todo with his tongue, may make a 
slip occasionally. In a certain court, not long ago, 
one of the attorneys demanded permission to intro- 
duce the testimony of two witnesses who had not 
been duly cited. 

“Do 
will materially assist us in getting at the facts ?” 


you suppose,” said the court, ‘‘ that they 


‘*T think so,” answered the lawyer. ‘‘I have 
not had an opportunity to communicate with them.” 
An audible smile ran around the court room. 


” 


**Let them be called at once,” said the judge, 


and the smile grew in volume.— Youth's Companion. 

A farmer’s son up in the country conceived a 
desire to shine as a member of the legal profession 
and undertook a clerkship in the office of the 
village pettifogger at nothing a week. At the end 
of the first day’s study the young man returned 
home. “ Well, Tobe, how d’yer like the law ?” was 
the first paternal inquiry. ‘* Tain’t what its cracked 
up to be,” replied Tobe. ‘‘ Sorry I learnt it.” 

The Foreman.—‘* We find that the diseased died 
from natural causes.” 
Coroner.—** You 

‘ diseased.’ ” 
The Foreman.— “ Both. — If 
diseased he wouldn’t be dead.”—- 7id- Bits. 


mean the * deceased,’ not the 


he hadn't been 


Communications. 
New York, January 18, 1897. 
To the Editor of the Albany Law Journal: 
The Law Journal of March 2]st, contained an edi- 
torial taking for its text the result of my action 











against the Utica Observer, the result being a ver- | 


dict of $25. 


port of its plea of justification was incompetent, 
was hearsay only, and, moreover, did not in any way 
connect the plaintiff with the matters testified about 
and charged in the libel. 

I need hardly point out that the whole tendency 
of your editorial, in so far as it related to my action 
and in so far as that action furnished a text for 
your remarks, was derogatory and harmful to me, 
and tended to attach odium to me in the minds of 
your readers. 

I feel that I have the right to expect that you 
will now give as wide publicity and as much 
prominence to the facts relative to the reversal of 
this verdict, and the grounds therefor, as you gave 
to the original statement, and that you will take 
pains in an honorable way to correct and withdraw 
any possible wrong impression your editorial may 
have conveyed. 

Very truly, 
TYNDALE 

[Elsewhere The Law JourRNAL 

facts of the case.--Ep. Law JOURNAL. 


PALMER. 
publishes the 


—> 


Acw Booksand New Editions. 
TREATISE ON Mecuantcs’ Lrens, By Lovts 

Borsor, Jr., A. B., LL. B., of THE Cutcaco Bar. 

Str. Paci, Minn.: West PUBLISHING COMPANY. 


A 


This is a work of some pretensions which the 
author in his preface declares he has spared no 
pains to make both accurate and exhaustive, having 
personally consulted the authorities and left no 
part of the labor to others. It is a volume of 910 
pages, and treats of all phases of the complicated 
and difficult subject, showing a vast amount of 
patient research. Busy lawyers will undoubtedly 
find the volume of much value as a text book. 


GENERAL Dicest OF ‘THE DECISIONS OF THE 
Principal Courts IN THE UNITED STATES, 
ENGLAND AND Canapba, Vou. I, New SkRIEs. 
LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 


Rocuester, N. Y. 


Volume 1 of the General Digest, the first of a 


| new series, is a digest of official reports, which were 


first published between Sept. 1, 1895, and July 1, 


1896. Anycase which has not an official citation 


| is one that is not to be officially reported. All 


cases unoflicially reported during the period covered 
by this digest, are included in a supplement of 
some 1,200 pages, which accompanies the volume, 


for temporary use, and these will appear in perma- 


From that verdict I appealed, and the Appellate | 


Division, Fourth Department, sitting at Rochester, 
in December reversed the verdict 
new trial of the case. The grounds for that re- 


versal were, that the defendant’s evidence in sup- 


| when they are officially reported. 
and ordered a | 


in a subsequent volume of the series 
The 


ment and classification are excellent, being the 


nent form 


arrange- 


same as has been employed heretofore by Mr. C, C. 
Herrick and his co-laborers. 
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Current Zopics. 


HE Atpany Law Journat will shortly 
begin the publication, in serial form, 
of a new work on “Lis Pendens,” by Major 
Henry C. Whitney of Beachmont, Mass., the 
well-known author of that popular and intensely 
interesting volume, “ Life on the Circuit with 
Lincoln.” The announcement of a new work 
by Major Whitney will be received by the 
profession with real pleasure, and the JouRNAL 
is able to assure its readers that it will be, like 
his previous works, full, exhaustive, conscien- 
tious and up-to-date. 


The flagrant, notorious abuse of the pardon- 
ing power by John P. Altgeld, while governor 
of Illinois, to THe ALBANY Law 
JouRNAL has already referred, is likely to cause 
the passage by the legislature of that State, at 


which 


its present session, of a law creating a State 
pardoning board, to consider all applications 
for executive clemency. Gov. Tanner, in his 
first annual message, strongly recommended 
such legislation. “At this time,” he says, 
“when the humanities have found expression 
in a far more lenient Criminal Code and a more 
enlightened procedure, when all presumptions 
are indulged in favor of innocence, when se- 
vere punishments have been abolished in all 
except the the 
technically guilty generally escape, and when 


most heinous crimes, when 
the highly guilty are only convicted after a long 
and heated trial, it seems illogical and most 
arbitrary that one man should be endowed with 
power, through mere caprice, if he chooses to 
indulge it, to overturn the results of a long and 
expensive adjudication,” 

Without doubt there are cases in every State 
in which it is entirely proper that the pardon- 
ing power should be exercised; but, as a general 
tule, the presumption is against the applicant 
for clemency, and favorable action is warranted 
only where there are exceptional and extra- 
ordinary considerations to support the plea for 
mercy. It will probably not be denied that the 
free use of the pardoning power by some of the 
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governors has tended to lessen public con- 
fidence in the established machinery of justice, 
and to encourage the sentiment in favor of 
summary dealing with certain classes of crimi- 
nals, in order to make sure that they shall not 
escape well-merited punishment. Besides, a 
governor usually hears but one side of a case, 
and is unable, by reason of his many other 
pressing duties, to make thorough investigation 
of the merits of each particular application 
presented to him, so that no matter how honest 
his intentions or pure his motives, he is very 
liable to err. The substitution of a pardoning 
board, for the governor in such matters, ought 
to prove a decided improvement, so far as the 
dealing out of exact justice is concerned. 


The Supreme Court of Kentucky has at last 
opened its doors for the admission of women 
to the bar, Mrs. S. P. Breckenridge having re- 
cently been admitted, after an examination by 
the Court of Appeals. One of the judges de- 
clared that Mrs. Breckinridge had stood the 
best examination ever had before the court, and 
that she was thoroughly versed in the law. 
Mrs. Breckinridge enjoys the distinction of 
being the first woman ever admitted by the 
Court of Appeals of Kentucky. She was edu- 
cated in the Blue Grass State, and spent several 
years in Paris studying French and Roman law. 


The Barrister’s Bureau, which was established 
in Philadelphia two years ago by-Jno. Houston 
Merrill, as a modern labor-saving device for 
the legal profession, seems to have “ filled a 
long-felt want.” The plan is an outgrowth of 
modern conditions. Every lawyer is painfully 
aware of the enormous increase in the number 
of reported cases and text-books, and of the 
inadequate facilities for learning the latest 
development of any principle of law, or the 
In addition to 
this, comparatively few lawyers, even in large 
cities, have convenient access to complete law 


last instance of its application. 


libraries, while those who practice in small 
towns must do without them entirely. It may, 
at any time, become exceedingly important that 
the lawyer shall learn the correct answer to a 
single question of law which he cannot investi- 
gate for himself; and it is for this purpose that 
the Barrister’s Bureau was started. The plan 
of operation involved the organization Of a force 
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of competent men to do the work, and it has 
required the two years already given to gain 
experience and test the experiment, which, we 
are informed, has been successful. It is now 
proposed to spread over a wider territory. 
The greatest obstacle to the success of the plan 
was doubtless the conservatism of the profes- 
sion, which appears to have been, in large part, 
overcome. 


The Supreme Court of Iowa recently handed 


down a decision which has created something 


of a sensation, especially among the fairer sex, 
in that it is held to be within the jurisdiction 
of a court to insist upon the exhibition of a 
woman’s feet and legs on the witness stand. 
This somewhat startling result has not been 
reached, however, without prolonged litigation, 
extending over a period of more than five 
years. ‘The case was that of a young lady who, 
in crossing the street, fell into an excavation 
of which she had no knowledge, and sustained 
severe injuries about the foot and ankle, so 
much so as to permanently disable her, accord- 
ing to her complaint. During the course of 
the trial the municipal authorities tried to show 
that the plaintiff was not 
seriously injured, and maintained that such fact 


permanently or 


could be clearly proven by an examination of 
the foot and ankle of the plaintiff. This demand 
on the part of the defendant that the foot and 
ankle be examined and measured in the presence 
of the jury, was denied by the trial judge in 
the lower court, and judgment was rendered 
for plaintiff. Defendant appealed, and one of 
his grounds for appealing was that the trial 
judge had erred in not allowing the foot and 
ankle to be measured in the presence of the 
jury in order that the character of the injury 
and its condition at that time might be ascer- 
tained. All the grounds upon which the de- 
fendant based his appeal were thrown out by 
the Supreme Court, with the exception of the 
one given above, and upon this one point that 
tribunal reverses the finding of the lower court, 
in language as follows : 

“Her claim was that by reason of the fall’ 
several ligaments of the second and third toes 
were ruptured and her ankle severely sprained; 
that the injury caused severe and acute pain.. 
Several medical men testified for the plaintiff 
that they had just measured her foot at 





various places and her leg six inches above the 
ankle and found it considerably larger than the 
other foot. At the point above the ankle they 
say that the leg was smaller than the other leg 
at the same point. An equal number of doctors 
who had just measured the injured foot at the 
same place swore for the defendant that it was 
the same size as the other foot except in the 
measurement of the leg above the ankle, 
which was one-sixteenth of an inch larger than 
It 
admit of a doubt that this array of medical 


the other leg at the same point. will not 
men are not ail telling the truth. Either the in- 
jured foot and leg were at the points where 
measured of the same size as was the other 
foot and leg, or it was larger or smaller at some 
or all of the said points of measurement. 

“ Now, clearly, when such skilled men differ 
so radically touching a matter of mere measure- 
ment, as to which any number of men lacking 
in skill but possessed of ordinary good sense, 
ought to substantially agree because relating to 
a fact capable of exact ascertainment, it was 
proper to resort to the practical plan of taking 
these measurements in the presence of the court 
and jury. There is nothing indelicate in the 
measurement of a foot or arm or ankle in a 
proper case. Plaintiff offered no objections to 
these measurements being made. No ground 
of objection thereto was stated by her counsel, 
but the court refused to permit it to be done. 
As we have said, the condition of the foot and 
ankle was material as bearing upon the question 
of the permanency of the injury, and the court 
erred in not ordering the measurements made 
of the 


as requested. Because of the refusal 


court to permit the measurements asked for the 
judgment is reversed.” 

Justice Robinson filed a dissenting opinion, 
in which he states that the decision of the lower 
court should have been sustained. He said in 
part: 

“The request of the defendant was that Miss 
Hall remove her shoes and stockings in the 
presence of the jury, and we may presume be- 
fore a large audience of bystanders ina crowded 
court-room for the single purpose of having 
her feet and legs measured in such a manner 
that the jury might see it done. In my opinion 
it was not only within the power but it was the 
duty of the district court, under the circum- 


stances shown to exist, to refuse to allow the de- 
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sired experiment to be made. As it appears to 
me it would certainly have appeared indelicate 
if not positively indecent and would have been 
shocking and repulsive to any modest and 
sensitive woman. It was not shown to be neces- 
sary. ‘The opinion of the majority, while dis- 
claiming the adoption of a rule applicable to all 
such cases, does in effect hold that the district 
court had no discretion and that in all similar 
cases the defendant may, as a matter of right, 
require a woman whose injuries are in question 
to partially disrobe herself in the presence of 
the court, jury and members of the bar and pos- 
sibly a court-room full of bystanders and raise 
her garments sufficiently high to permit each of 
the twelve jurors to see her legs six inches 
above the ankles, and that this may be done 
even though other evidence is at command of 
the defendant and at hand which may show 
that the exhibition is wholly unnecessary, I 


cannot assent to such a holding.” 


The Supreme Court of Utah has just ren- 
dered a unanimous opinion sustaining the con- 
In ac- 
the Constitution of that State 


stitutionality of the eight-hour law. 
cordance with 
the legislature enacted a law forbidding the 
employment of men in underground workings 
of mines for more than eight hours per day, and 
making the enforced working of men for more 
than that time a misdemeanor punishable by 
fine. William Hooley was compelled by Albert 
F. Holden to work for more than eight hours 
in a mine, and Holden was prosecuted, found 
guilty, and fined 850. He refused to pay the 
fine, and was committed to jail. He brought 
a suit of habeas corpus in the Supreme Court 
for his release, and on the writ the case was 
argued and decided. The opinion was by 
Chief Justice Zane, and concurred in by Jus- 
tices Burtch and Miner. It reviewed the pro- 
visions of the State Constitution, and also of 
the Federal Constitution, which it was alleged 
were violated by the statute, and arrived at the 
conclusion that the act was in contravention of 
neither the fundamental law of the State nor 
the nation. 
a law was emphatically affirmed. 
was therefore denied, and the plaintiff remanded 
to jail until discharged according to law. The 
opinion settles conclusively a much discussed 


question in Utah. 


The right of the State to pass such 
The writ 





The Supreme Court of the United States has 
reversed the decree of the Court of Appeals of 
the District of Columbia in the case of The 
Warner Valley Stock Company, appellant, v. 
Hoke Smith, Secretary of the Interior. The 
cause is remanded to the Court of Appeals 
with directions to reverse the decree of the 
Supreme Court of the district, and remand the 
cause to that court with directions to dismiss 
the bill, with costs, for want of proper parties; 
the costs to be paid by the appellant. The 
opinion of the Supreme Court is by Mr. Justice 
Gray, and the ground of the decision is that 
the suit was abated by the retirement of Secre- 
tary Smith from the secretaryship of the in- 
terior, and as to Commissioner Lamoreux, of 
the general land office, on the ground that he 
was merely a subordinate official. 


A bill has passed both houses of congress 
giving to the Circuit Courts of Appeals final 
jurisdiction in all criminal cases other than 
capital. Under the act of March 3, 1891, creat- 
ing the Circuit Courts of Appeals, it is pro- 
vided, by the fifth section, that appeals and 
writs of error may be taken from the circuit 
and district courts direct to the Supreme Court 
of the United States, in certain cases, among 
them cases of conviction of capital or otherwise 
infamous crimes; and it is said that there are 
now on the docket of the Supreme Court more 
than forty cases in which the offence of which 
the plantiff in error was convicted is below the 
The effect of the present 
measure will be to withdraw all such cases in 
future from the consideration of the Supreme 
Court, and to give final appellate jurisdiction 
to the Circuit Courts of Appeals. 


degree of capital. 


An important test suit, brought by the 
attorney-general of [Illinois against several 
Lloyds associations of New York, reached a 
decision in the Circuit Court, Chicago, a few 
days ago. The Lloyds concerned were the 
Traders, Tradesmen’s, New York Central and 
the Lafayette. John A. Barnes & Co. repre- 
sented the Lloyds at Chicago, and that firm 
was made the nominal defendant. Presiding 
Judge Clifford held that Lloyds not admitted 
to the State have no legal right to operate 
therein. He said: “ The special provisions in 
section 22 of the act which declares that the 
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provisions of this sections shall apply to all 
foreign companies, partnerships, associations 
and individuals, whether incorporated or not, 
brings individuals under the provisions of the 
act, even as entitled, because such regulation 
of insurance business done by individuals is 
germane to the object stated in the title.” 
Barnes was fined $500, the full limit of the 
penalty for violation of both acts of 1869 and 
1879. An appeal will be taken to the Illinois 
Supreme Court at the March term, and if it 
affirms the Circuit Court’s opinion, it is said 
the case will be carried to the United States 
Supreme Court. 


There is considerable criticism, some of it 
it must be confessed, not wholly undeserved, 
relative to the large lines of insurance written 
on the life of Charles Pfeifer, who died from a 
gunshot wound inflicted by himself while hunt- 
ing. The total amount of insurance on the 
man’s life was $425,000. In June, 1895, the 
Equitable issued 850,000, andin April of the 
same year $50,000 additional. The Provident 
Life and Trust issued $25,000 of its $50,000 in 
1895. The New York Life issued $10,000 in 
1892; two policies of $5,000 each at an earlier 
date, and $80,o00 in August, 1896. The 
mutual issued seven policies of $25,000 each, 
in September, 1896, and a note was given for 
the latter insurance and is not yet due. A note 
was also given for the $80,000 which fell due 
the day after Pfeifer’s death. The latter note 
was given to the agent of the New York Life, 
who had it discounted in his own bank and paid 
the cash to the company, whose officers had 
not been informed of that feature of the trans- 
It is safe to say that had the agent 
he was 


action. 
informed his superior officers that 
obliged to accept a note for the premium, the 
policy for $80,000 would not have been issued. 
The points raised are: Were the companies 
justified in writing such heavy lines on the life 
of a man who was obliged to pay the premiums 
And is a man who can really pay 
insurance 

It is not 


in notes ? 
the cost of carrying such heavy 
really in need of life insurance at all? 
unlikely that the experience derived from this 
case and other similar losses will have the effect 
of inducing life insurance managers to seriously 
consider the question of reducing the limit that 
may be written on any one applicant. 





The Appellate Division, First Department, 
has affirmed an order made at the Trial Term in 
a suit by Josephine De Rosaz against the Metro- 
politan Street Railway Company, for damages 
for personal injuries, granting a new trial, after 
anonsuit. The plaintiff testified on the trial 
that she was with her daughter on Twenty-third 
street, waiting to board a car of defendant. 
The car stopped upon her daughter’s signal, 

hurriedly, saying, 
They hurried to get 
in by the front platform. When the plaintiff 
wason the platform the car started up sud- 
denly, and she was thrown against the side of 


and the driver motioned 


“‘Hurry up; this way.” 


the car, striking her arm against one of the 
brass handles of the door, and was quite seri- 
ously hurt. Judge Rumsey, giving the unani- 
mous opinion, holds that it is quite clear the 
case should have been submited to the jury. 
‘““To attempt,” he says, “to mount the front 
platform when the car was standing still was 
certainly not negligent as matter of law, nor do 
we think it could have been said to be negli- 
gence at all, in view of the fact that she was in- 
vited by the driver to enter the car in that way.” 


The Supreme Court of the United States, in 
the case of Cake v. Mohun, recently had occa- 
sion to pass on the question of what constitutes 
a proper compensation for the receiver of a 
Mohun had been appointed receiver of 
the 


hotel. 
a hotel in Washington by an 
Supreme Court of the District of Columbia, 
the hotel 


order of 


which instructed him to carry on 


business for the time being. He 
previously kept a hotel, and had to employ a 


had never 


manager at a salary of $125 a month. The 
receivership did not interfere with his private 
business, and he usually spent only his evenings 
at the hotel. ‘The court, nevertheless, allowed 
him upward of $2,500 for his services as re- 
ceiver, being 10 per cent on the receipts of the 
hotel while under his charge. On appeal to 
the Supreme Court, that tribunal sustained the 
allowance, though with some hesitation, intimat- 
ing that, as a rule, 5 per centon the receipts 
and disbursements was a fair compensation to 
receivers. “We are bound to say,”’ writes Mr. 
Justice Brown, “that if it had been the original 


question, we should have fixed his compensa- 


tion at a considerably less amount.” 
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A case of alleged wife poisoning at Batavia, 
N.Y.,in which prussic acid is said to have been 
the poison by which death was caused, has 
served to call attention to the fact that prose- 
cutions for homicide by means of this substance 
have been comparatively rare in the United 
States. It is a common agent, however, in cases 
of suicide. The New York Suz calls attention 
to the fact that, in his treatise on toxicology, 
Dr. Rudolph A. Witthaus, of the University of 
the City of New York, mentions 402 cases of 
poisoning by cyanide compounds, of which only 
thirty-one were classed as intentional homicides. 
Where prussic acid is suspected to have been 
the means by which death was effected, an early 
analysis of the organs in which the poison may 
be found is of the utmost importance, as the 
The 
possibility that this poison may be produced in 
the body during the process of disorganization 
after death has been admitted by some high 
authorities, though the weight of opinion seems 
There have been instances 


acid is extremely volatile and unstable. 


to be against it. 
where its employment was suspected, but where 
death was finally proved to have been due to 
the Batavia case death 
ascribed to atrophy and degeneration of the 


apoplexy. In was 


muscular heart tissues. 


The bill to reduce the cases in which the 
death penalty may be inflicted for crime has 
been signed by the president. This is the bill 
which Representative N. M. Curtis, of the St. 
Lawrence (N.Y.) district, succeeded, after many 
The 
signing of the bill Jan. 15 is coincident with 

of upon Fort 
was Curtis. 


efforts, in getting through congress. 


the assault 


led 
General Curtis lead the assault against Fort 


the anniversary 


Fisher, which by General 
Fisher Jan. 15, 1865, in which he was success- 
ful after a desperate struggle. This achieve- 
ment gave him the title of the hero of Fort 
Fisher. ‘The humanitarian measure he regards 
as a prouder achievement than his military suc- 
cess. The passage of this bill, says the Wash- 
ington Sar, is due to the persistent efforts of 
General Curtis. He has been for many years 
collecting information and evidence from the 
criminal statistics of this and foreign countries, 
and has given a brief summary of the results of 
his labors in a pamphlet, which the judiciary 
committee has made use of in its favorable 
report of his measure. (Report No. 108, 54th 








congress, first session.) It gives the result of 
correspondence with foreign countries, through 
the state department, and answers to inquiries 
propounded by him as to the offence for which 
the death penalty is inflicted in thirty-five 
countries, and especially as to the effects of a 
partial or total abolition of the death penalty. 
Of the thirteen countries reporting a total or 
partial abolition of this penalty, eleven reported 
the experiment as satisfactory, and that the 
adoption of this course was followed by a de- 
crease in homicidal crimes. It is doubtful if 
so great a change in reducing the penalties 
prescribed by the Saxon laws has ever been 
made in a single legislative measure as has 
been done in this bill. While the offences of 
murder, rape and treason may be punished by 
death, should the jury fail to add to their ver- 
dict the clause ‘‘ without capital punishment, ” 
it is very unlikely that the death penalty will be 
hereafter inflicted except in the most atrocious 
There is but one single offense for 
which the law prescribes the death penalty on 
conviction, and that is the 57th article of war, 
for the forcing of a safeguard. All other 
offences for which the death penalty may be 
prescribed are in the discretion of military 
courts and the jury in civil courts in the three 
offences of murder, rape and treason. 


cases. 


The question “What constitutes desertion ? 
under the provisions of the Marriage Act of 
18go, is interestingly discussed by the Australian 
Law Times, with two decisions of Mr. Justice 
Hood as the text. In one of these — Drake v. 
Drake, the circumstances of which are very 
unusual, if not unique — it appears that a wife 
brought her~petition for dissolution of mar- 
riage on the ground that her husband had 
wilfully deserted her without just cause, for 
It appeared from the 
evidence that after their marriage in 1877 they 
lived together till 1890. In that year the re- 
spondent informed the petitioner that he loved 
another woman any longer 
cohabit with her — and, as a fact, did not. In 
January, 1891, they gave up housekeeping 
and she went to live with her mother. They 
kept up a correspondence, she urging him 
to rejoin her, he refusing, saying in one 
letter: “I think it is absolutely immoral 
for two people to live together who are 


three years and upward. 


and could not 





86 


THE ALBANY LAW JOURNAL. 








not joined together by true love, and to my 
mind it is nothing more or less than prosti- 
tution, even if they are husband and wife in 
the eye of the law. But strange to say, when 
his wife, in 1893, began to maintain herself by 
keeping a boarding-house, he wrote to her sug- 
gesting that he should come to her house as a 
boarder. At first Mrs. Drake refused, but ulti- 
mately consented in the hope of inducing him 
to resume cohabitation. He accordingly be- 
came a lodger at a guinea a week —and re- 
mained a well-conducted lodger and nothing 
more. These relations of boarding-house keeper 
and lodger continued for three years, when the 
petitioner told him that unless he was willing 
to live with her as her husband she would leave, 
which, on his refusal, she did, and commenced 
proceedings for a divorce. The question then 
arose, “ Was this desertion on his part?’ His 
honor held it was, as the husband had wrong- 
fully and intentionally brought to an end an 
existing state of cohabitation, he was thus held 
to have deserted his spouse, notwithstanding 
the fact that they occupied the same house. 
The Zimes commends the decision on the 


ground that the husband “by refusing to 
cohabit with his wife had put her in a state of 
temptation toimmorality,the avoidance of which 
should be the first purpose of matrimony.” 


On the other hand, in Ross v. Ross, the 
same judge rejected a petition by the wife for a 
divorce on the ground of desertion, where the 
parties had resided in the colony, but where 
the husband went to New South Wales seeking 
for work, which he ultimately obtained. He 
left home (his honor thought) without the idea 
of desertion, but appeared to have changed his 
mind after a lapse of eight or ten months; 
after he had obtained a domicile in New South 
Wales. This seems to be a violation of the 
principle that no man is allowed to take ad- 
vantage of his own wrong. It seems rather 
contradictory to grant a decree to a wife for 
desertion by a husband who comes to board and 
lodge with her, and to refuse one to another 
wife whose husband goes to what is, in the eye 
of the divorce law, a foreign country. A hus- 
band can simply cross the border of the col- 
onies to look for work, and vanish from home 
forever, and the unfortunate wife, who may be 
able to find a local protector, is deprived of 
the opportunity. ‘This decision is regarded by 








the Zimes as against public policy and as 
making for immorality. 

The paper adds: “ According to section 74 
(of the Marriage Act), a domiciled person in- 
cludes a deserted wife who was domiciled in 
Victoria at the time of desertion, and such wife 
shall be deemed to have retained her Victorian 
domicile, notwithstanding that her husband 
may have, since the desertion, acquired any 
foreign domicile. These words exactly fit the 
facts of the case, and their meaning is clear 
and reasonable. In every other jurisdiction of 
the law a man is presumed to intend the natural 
consequences of his own acts; and no matter 
what the originally ‘expressed’ intention may 
have been, the respondent in the case in ques- 
tion, by an absence of several years, must be 
taken to have absolutely changed his originally 
expressed intentions. To hold otherwise is to 
inflict hardship and cruelty on a host of wives 
whose husbands may have gone to seek their 
fortunes in distant lands, and who may happen 
to have found them together with other com- 
forts which may be a substitute for matrimony, 
though not sanctioned as such by thelaw. But 
this decision sanctions them, and we would 
like to see it the subject of an appeal.” 

The 


cently handed down a decision sustaining the 
Db 


Supreme Court of Massachusetts re- 


law which limits the issuance of liquor licenses 
to one for every one thousand inhabitants. The 
law was attacked on the ground that it, in 
effect, gives to the proprietors of licensed places 
unequal advantages and peculiar and exclusive 
privileges, being thus in conflict with the State 
Constitution, and with article 14 of the amend- 
ments of the United States Constitution. The 
court upheld the law as being a reasonable ex- 
ercise of the police power of the State. “It is 
the court said, “to question the 
This one does not 


too late,” 
validity of such statutes. 
differ in substance from any statute which for- 
bids the carrying on of a trade or business or 
the exercise of a profession by other than 
licensed persons. Such statutes are upheld be- 
cause the resulting exclusion of unlicensed per- 
sons is not designed to confer on those who are 
licensed an exclusive benefit, privilege or right, 
and where that result does follow it is merely 
the collateral and incidental effect of provisions 
enacted solely with a view to secure the welfare 
of the community.” 
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THE SUPPRESSION OF SHYSTERS. 

HE recent request by the grand jury, that action 
T be taken by the Bar Association for the dis- 
barment of criminal lawyers guilty of irregular 
practices, has called forth considerable comment in 
the press. Among other things, criticisms have 
been made upon the alleged indifference of the Bar 
Association to professional abuses, and suggestions 
offered that if it did its duty the criminal shyster 
No doubt the 
association, through its committee, to which the 
present complaints were recently referred, will act 
promptly with regard to any spectiic cases brought 
to its notice. But the evil in question is one which 
occasional disbarment proceedings can never hold 


nuisance would be weeded out. 


in check. 
As 
lawyers in this city. 


there are several thousand 
While, according to imme- 
morial custom, a committee on character passes 


upon the moral eligibility of candidates for ad- 


is well known, 


mission, the test so exercised in the nature of things 
can be only of a more or less negative and _per- 
functory kind. Our public policy would scarcely 
admit of requiring any qualifications in the nature 
no matter 
and associations, has escaped 


of social standing. If a 
what his breeding 


young man, 


discreditable notoriety and obtains the indorsement 
of one or two lawyers of respectable standing— 
surely no difficult thing to procure—he is admitted 
upon passing his examination, practically as a 
matter of course. Persons thus enter the profession 
in considerable numbers whose origin and personal 
affiliations naturally dispose them towards laxity of 
Then they are constantly settling 
down into the dregs of professional life lawyers 
who began respectably and even with good promise, 


moral scruples. 


but whose careers have been blighted by dissi- 
pation, by lack of energy or real ability, or by ex- 
traordinarily bad luck. 

From such classes the ranks of criminal shysters 
are constantly recruited. Such men, as a rule, live 
from hand to mouth, and their natural method is to 
get access to persons arrested on criminal charges, 
extort all the money they can by holding out delu- 
sive hopes of a discharge or acquittal, and then 
either leave their victims entirely in the lurch or by 
interposing absurd defences aggravate the penalties 
which their clients are ultimately to receive. A 
practitioner of this kind, who has a confederate in 
someone connected with the care or custody of 
prisoners, obviously has a decided advantage in 
procuring business, though his temptation to mulct 
his victims to the uttermost is greater because his 
silent partner comes in for a “ divvy.”’ 

The situation is a very difficult one to deal with 
because under our democratic system it is imprac- 
ticable to exercise strict censorship over the person- 





nel of the Bar. Disbarment should, of course, be 
resorted to whenever a sufficient case can be made 
out without extraordinary difficulty and expense. 
But the exercise of that remedy would not be suffi- 
cient to abate the nuisance. Disbarment involves 
the formulating and establishing of definite charges 
and a laborious legal proceeding. The professional 
sins of the criminal shyster are constant, but usually 
comparatively petty, and often difficult to clearly 
Moreover, the number of such practitioners 
is very large. The deterrent effect of disbarring, 
say a half dozen of them at a term, would 
not be so very great, because they have little, if 
anything, of character and standing to lose, and no 
general clientage to imperil. The disposition of 
shysters in general would still be to take the 
chances of not being found out in continuing their 
dishonorable practices. From their standpoint the 
practical penalty of disbarment would be only that 
of being obliged to change one precarious method 
of earning a living for something that probably 
would not be much worse. 

While, therefore, professional discipline of pro- 
fessional offenders should be faithfully prosecuted, 
criminal indictments should not be neglected in any 
cases in which they will lie. And, as intimated on 
a former occasion, the evil could be quite substan- 
tially mitigated by missionary effort among crimi- 
nal clients. It would be a worthy charity if the 
Legal Aid Society, or some similar organization, 
should undertake the work of causing these unfor- 
tunate persons to be systematically interviewed by 
attorneys of respectability and intelligence, who 
should disinterestedly advise as to the best course 
to be pursued under given circumstances.—W. Y. 


prove, 


Law Journal. 


—_——__»—_—___— 


ANCIENT JAPANESE LAWS 


| aggpteeree conduct was regulated by some re- 

markable obligations entirely outside of writ- 
ten codes. A peasant girl, before marriage, enjoyed 
far more liberty than was permitted to city girls. 
She might be known to have a lover; and unless 
her parents objected very strongly, no blame would 
be given to her; it was regarded as an honest 


union — honest, at least, as to intention. But hav- 
ing once made achoice, the girl was held bound by 
that choice. If it were discovered that she met 
another admirer secretly, the people would strip 
her naked — allow her only a shuro leaf for apron, 
and drive her in mockery through every street and 
alley of the village. Afterward the girl was sen- 
tevced to banishment for five years. But at the 
end of that period she was considered to have ex- 
piated her fault, and she could return home with 
certainty of being spared further reproaches. 
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The obligation of mutual help in time of calamity 
or danger was the most imperative of all communal 
obligations. In time of fire, especially, everybody 
was required to give immediate aid to the best of 
his or her ability. Even children were not exempted 
from this duty. In towns and cities, of course, 
things were differently ordered; but in any little 
country village the universal duty was very plain 
and simple, and its neglect would have been con- 
sidered unpardonable. 

This obligation of mutual help extended to 
religious matters. Everybody was expected to in- 
voke the help of the gods for the sick. For exam- 
ple, the entire village might be ordered to make a 
sendo-mairi on behalf of some one seriously ill. On 
such occasions the Kumi-cho (each Kumi-cho was 
responsible for the conduct of five or more families) 
would run from house to house, crying: “Such and 
such a one is very sick; kindly hasten all to make 
asendo-mairi!” Thereupon, however, occupied 
for the moment, every soul in the settlement was 
expected to hurry to the temple — taking care not 
to trip or stumble on the way, as a single misstep 
during the performance of a sendo-mairi was be- 
lieved to mean misfortune for the sick.—Zafcudio 
Hearn in the December Atlantic. : 


NEW YORK LEGISLATURE. 


Brits INTRODUCED WHICH ARE OF INTEREST TO THE 
LEGAL PROFESSION. 


MONG the bills introduced in the legislature of 
New York which are of particular interest to 


members of the legal profession are the following: 
Mr. Rounds: Reducing the legal rate of interest 
to five per cent. 
Mr. Armstrong: To allow illegitimate children to 
inherit from the mother if there is no lawful issue. 
Mr. Bondy: To pay county judges and surrogates 


quarterly, except in Kings county. 

Mr. Cain: Regulating telephone charges so that 
New York shall pay a rental of $85 per annum, 
Brooklyn $75 per annum, cities less than 500,000 
and more than 100,000 $48 per annum, cities less 
than 100,000 and more than 20,000, $36 per annum, 
cities less than 20,000 and more than 8,000 $30 per 
annum, and all cities and places less than 8,000 
inhabitants, $27 per annum. The pay station tolls 
are to be ten cents for the first five minutes’ conver- 
gation, and five cents for every five minutes there- 
after. The bill also provides that the comptroller, 
attorney-general, state engineer and surveyor shall 
constitute a board to examine and regulate the 
affairs of telephone corporations, and that they shall 
be recompensed for all moneys paid for clerical 
assistance. 

Mr. Armstrong: To protect bicycle paths. It 





proposes to amend the Penal Code (section 652) so 
as to provide that all sidepaths or wheelways con- 
structed by or for the use of bicyclists shall be de- 
clared to be private paths, and any person who 
shall ride or drive any team, vehicle, cattle, sheep, 
horse, swine or other animal thereon shall be guilty 
of a misdemeanor. The use of sidepaths or wheel- 
ways by pedestrians shall be subject to the rights of 
bicyclists thereon. 

Mr. Laughlin: Providing that property pur- 
chased with pension money may be subjected to 
seizure and sale for collection of taxes. 

Mr. C. H. Miller: Increasing the number of electors 
in election districts in towns and cities, except 
New York and Brooklyn, from 400 to 600 and pro- 
viding that no division of an election district shall 
be made until the number of electors shall exceed 
800. 

Mr. Humphrey: Amending the code of civil pro- 
cedure, so that an action against a non-resident on 
where the 
be served 


a contract may be brought in the town 
plaintiff resides, and the summons may 
by a sheriff or constable in any county. 

Mr. Nussbaum: Changing the State Board of 
Claims to a Court of Claims, and making it a court 
of record, to which the Civil Code is applicable. 
The method of appointment of judges and court 
officers is not changed, and their term of office is 
not curtailed. 

Mr. Cantor: Repealing the section of the trans- 
portation corporations law which permits the con- 
solidation of gas companies. 

Mr. Adler: Constituting the mayor, recorder, 
comptroller, president of Charities Department and 
sheriff of the city of New York a commission to 
secure a site within the Eighth New York Assembly 
District, and erect thereon a building for a City 
Magistrates’ Court and a District Court for the 
Fourth Judicial District, and also for the erection 
of a building for the use of a city prison and a 
county jail. The comptroller is authorized to issue 
bonds to the amount of $600,000 to pay for the 
same. 

Mr. Austin: Fixing 2,000 pounds avoirdupois as 
a legal ton of coal, in cities of the first class, any 
violation to be punishable by a fine of $50. 

By Mr. Philo: Dividing the second, eighth, ninth 
and twelfth wards of the city of Utica and creating 
additional wards, to be known as the 13th, 14th 
and 15th wards. 

Mr. Lewis: Providing for the incorporation of 
associations for lending money on personal property 
in cities of over 25,000 inhabitants in sums not 
exceeding $200 to one person. 

Mr. Glen: Providing that a formula of all patent 
and proprietary medicines shall be filed with the 
State Board of Health and a certificate issued there- 
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from that the same is not dangerous to public 
health before such medicine can be lawfully offered 
for sale. 

Mr. Ives: Amending chapter 313, Laws of 1886, 
relating to the requirements of veterinary surgeons, 
and allowing their registration in certain cases 
before Jan. 1, 1898. 

Mr. Bondy Amending section 344 of the Penal 
Code, making it a misdemeanor to have in any one’s 
possession gambling manifold sheets or gambling 
paraphernelia of any kind. 

Mr. Hughes: Prohibiting printing, 


other than 


that used by public institutions, being done in any 
penal or other institution in the State. 

Mr. Leonard: Repealing the retaliatory insurance 
law of 1896 against foreign insurance companies 
whose governments have refused to admit New 
York State companies to do business in their 
countries. 


NEW YORK STATE BAR ASSOCIATION. 


fPHE twentieth annual meeting of the New York 
| State Bar Association was held at Albany 
general meeting was held in 
State capitol, on the 19th, 
an interesting papers were 


January 19 and 20. A 
the assembly chamber, 
when two very able 
read, viz. : 
Anniversary oration, ‘‘Some Points in the Mak- 
ing of Our Constitutional System,” by Ion. William 
and address, 


L. Wilson, Postmaster-General, an 


‘*A few Suggestions on Lord Chief Justice Rus- 


sell’s Address at Saratoga,” by Hon. Walter S8. 
Logan of New York. 

The business meeting of the association was held 
on Wednesday, when all of the officers were re- 
Whitaker, 
B. Proctor, Esq., secretary; F. IE. 


elected, including Hon. Edward G, 
president; L. 
Wadhams, Esq., assistant secretary; Albert Hess- 
berg, Esq., treasurer, and Amasa J. Parker, Jr., 
corresponding secretary. 

The annual reports of the secretary and treasurer 
show that the association is in a flourshing condi- 
tion and that it is doing effective work throughout 
the State to purify the ranks of the profession, and 
to secure needed legal reforms. The fact was noted 
that the movement in behalf of national arbitra- 
tion which was inaugurated by the State Bar As- 
sociation at its meeting a year ago, has culminated 
in the recent arbitration treaty negotiated between 
the United States of America and Great Britain. 
On motion of Mr. Hawes, the committee on arbitra- 
tion was continued, with power to add to its num- 
bers and take such steps as might be necessary to 
carry on the work. 

The address of the president was particularly 
timely, and called attention to the growing evil of 





the multiplication of reports and the length of the 
opinions handed down, and suggested that the 
decisions be rendered by the court instead of sepa- 
rate opinions by the individual judges thereof, 
thus doing away to a considerable extent with dis- 
senting opinions or a mere concurrence in the result. 
He also advocated legislation compelling registra- 
manner similar to the acts 
registration of 


tion of lawyers in a 
recently passed relative to the 
doctors and dentists. A committee was appointed, 
of which Franklin M. Danaher, Esq., is chairman, 
to prepare a registration bill for submission to the 
legislature. follows: 
‘* Plea for Preservation of Public Records,” by 
David N. Carvalho; “ View of the New York State 
Bar Association as seen from the Standpoint of its 
Twentieth Anniversary,” by Martin W. Cooke; 
‘“‘ Historic Methods of Law Reform, ” by Prof. C. A. 
Collin ; ‘* How the Battle of Lexington was looked 
upon in England,” by Hon. John Winslow; ‘‘ Ex- 
aminations in Law for Admission to the Bar in 
the State of New York, ” by Franklin M. Danaher. 

Wednesday evening a reception was held at 
the Fort Orange Club, which was attended by the 
judges of the Court of Appeals, the judges of 
the Supreme Court, and a large number of lawyers 
from all parts of the State. 


Papers were also read as 


— 


THE LOUD POSTAL BILL. 


MVE Loud bill, which was before the house of 
representatives yesterday, is a good measure, 
having regard to its chief object, but a vicious one 
in some of its secondary requirements that are not at 
all essential to the purpose of the bill. That purpose 
is, or appears to be, to prevent an abuse of our postal 
laws by which publications that are not bona fide 
periodicals pass through the mails under the news- 
paper rate of one cent a pound instead of at the 
regular rate for books—one cent for two ounces. 
There is much to be said for a cheaper rate on 
book postage, but this should be accomplished open" 
and above board, and not by ailowing books to 
masquerade as periodicals. The first section of the 
Loud bill is addressed to this false pretence and 
provides a remedy for it. It should stop there. 
Why proceed to put petty and embarrassing limi- 
tations on newspaper publications by exempting 
sample copies and return copies from the pound 
rate? There are other annoying restrictions upon 
newspaper publishers which are not based on any 


apparent necessity and are not germane to the main 


purpose of the bill. 

The circulation of immense quantities of reprinted 
old literature through the mails at the pound rate 
is not an evil of that gravity that should excite 
congress to reprisals. Much, if not most, of the 
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literature thus circulated is not only cheap but 
good. Under the pretence of serial publications 
much excellent literature has been brought within 
the easy reach of the million who could not or 
would not buy the same books in more expensive 
form. Congress should look upon the popularizing 
of good literature with favor and not with reproach. 
It must be conceded, however, that if paper-bound 
books are to be given a cheap rate they should be 
given that boon outright on their merits, and not 
receive iton the shuffling pretence that they become 
magazines by the simple process of each book being 
numbered, 

There is merit and plausibility in this Loud bill 
because it assails a manifest false pretence. Its 
merit would be greater if it was restricted to limit- 
ing the benefit of newspaper rates to genuine 
periodicals without unnecessarily hampering them in 
the enjoyment of the low rate. Its public effort 
would be more surely beneficial if it made some 
provision for acheaper postage for the kind of pub- 
lications which this bill excludes hereafter from the 
benefit of newspaper rates.— Philadelphia Press. 


— > — 


THE PROPOSED AMENDMENTS TO THE 
INTERSTATE COMMERCE LAW. 


A FTER nearly ten years of trial the Interstate Com- 


merce Act ought to have shown all its strong and 
weak points, and those charged with administering 
it ought to have pretty clear ideas as to its efli- 
ciency. Instituted in 1887, it has already had three 
important amendments, in 1889, 1891 and 1893, and 
every annual report of the commission has com- 
plained of defects and called for greater powers, 
without which the intimation has been the act was 
substantially a failure. From time to time federal 
courts have rendered decisions which seemed to 
knock the props of authority to enforce the law 
from beneath the commission, and again an opinion 
has been rendered which greatly strengthened its 
arms, notably that in the Brown case, where the 
power of the board to compel the testimony of 
witnesses wus distinctly enunciated. Of the effect 
of three notable decisions of the Supreme Court 
the commission itself says: ‘‘In one case at least 
the law has been upheld and fortified in a most 
important particular, but the outcome of the others 
has either emphasized the defects of the statute or 
left its further interpretation so doubtful and un- 
certain as to increase the difficulties of efficient 
administration.” 

In this unsatisfactory condition of things the 
commission appeals to congress to pass a number 
of amendments, which it considers necessary, 
“simply to make the substance of the law mean 
what it was supposed to mean at the time of its 
passage.” With a touch of apparent skepticism 





the commissioners say: “If the policy of regulating 
railroads by public authority is to be permanently 
continued, laws should be provided to make that 
regulation efficient and useful,” and after thus indi- 
cating their belief that the present policy of regu- 
lation is neither efficient nor useful, they proceed to 
specifically recommend nine amendments to the 
law, ‘‘in addition to those already mentioned iu 
the report,” as follows: 

1. To confine the procedure in the courts for en- 
forcement of orders of the commission to the record 
made before the commission, and to provide that 
the order of the commission shall be enforced un- 
less the court shall find in the proceeding some 
material error which furnishes sufficient reason for 
refusing to enforce it. 

2. To so amend section 15 (notice to carriers to 
cease from violation of act) as to make it expressly 
provide that the commission may, after due pro- 
cedure and investigation, issue an order requiring 
the or practices complained of 
to be changed, modified or corrected as in the 
order specified. 

3. To make railroad corporations liable to indict- 
ment for offences against the statute, as well as 
their officers, agents and employes. 

4. To require the carriers to adopt a uniform 


rates, facilities 


freight classification. 

5. To make the rate sheets, reports and contracts 
of carriers, on file with the commission, by express 
provision in the statute, competent testimony and 
prima facie evidence of what they purport to be in 
all proceedings before the commission or in the 
courts. 

6. To permit the commission to appoint special 
agents with the authority to inquire into the busi- 
ness management of carriers. 

7. To provide for the interchange of traffic be- 
tween connecting roads and the continuous carriage 
of freights from point of shipment to place of 
destination, as contemplated by sections 3 
of the act. 

8. To require 
commission for each year ending June 30, on or be- 
fore September 15 next following, and to enforce 
obedience to this requirement by cumulative money 
penalty for non-compliance ; to make the pro- 
visions authorizing the commission to prescribe a 


and 7 


sarriers to file reports with the 


uniform system of railway accounts more specific, 
failure to conform to such a uniform system pre- 
scribed by the commission a misdemeanor ; to re- 
quire the carriers to file monthly reports with 
the commission covering earnings and expenses. 

9. To require that joint tariffs shall specify the 
names of the carriers parties thereto, and that each 
of said carriers, other than the one filing the tariff, 
shall file with the commission such evidence of con- 
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currence or acceptance as may be required by the 
commission ; to authorize the commission to pre- 
scribe and from time to time change the form, con- 
tents and arrangement of the schedules and joint 
tariffs required to be published and filed. 

It must occur to Senator Cullom and the other 
authors of the law of 1887 that their work is pretty 
severely reflected upon by its present administra- 
tors ; and yet it is not strange that defects devel- 
oped when the experimental law was subjected to 
the test of practice. But are congress and the 
public prepared to go to the still greater length of 
dispensing authority which the commission desires ? 
May it not be troubled by the doubt, ‘if the 
policy of regulating railroads by public authority is 
to be permanently continued,” at least under the 
machinery, and hesitate to pass the nine amend- 
ments in addition to a few others? Certainly the 
matter ought to elicit full discussion, for it is cer- 
tain, at least, that the interstate commerce act is 
not a perfect piece of legislation, and that certain 
changes are necessary to its satisfactory working.— 
Railway Age. 


> 


MINISTER WILLIS AS AN ATTORNEY. 


The death of Minister Willis in Hawaii has set 


Kentuckians here to story-telling about him. One 


of them describes an incident illustrative of his 


method of trying a lawsuit before a jury. He was 
ouce attorney for a young woman in a case against 
a prominent and wealthy contractor of Louisville. 
The case attracted much attention, and the court- 
The 
contractor took the stand, and being of an easy 


room was crowded when the trial was on. 
conscience, tried to swear the case out of court. 
Then Willis arose in behalf of the young woman. 


He 


turned to the great crowd of spectators, and at 


He did not seek to cross-examine the witness, 


random singled out a man in the front row. 
‘* Stand up and get sworn where you stand,” said 


Willis to the astonished spectator. ‘* Do you know 


the defendant?” 

‘* Yes,” answered the spectator. 

“Do you know his reputation for truth and 
veracity?” 

“Fen.” 

“Ts it good or bad?” 

‘* Bad.” 

“ Would you believe him under oath?” 

ee No.” 

Then Willis called on another spectator to stand 
up and be sworn, with similar results. Thus he 
called on spectator after spectator at random, until 
he had sworn fifteen or twenty of them. They all 
agreed that the contractor could not be believed 
under oath. It was proof positive to the jury in 
impeaching the contractor, for it was clear to every 





one that the witnesses had not been summoned for 
Willis won the case 
and secured a verdict of $20,000 against the de- 
fendant.— Washington Dispatch to N. Y. Evening 
Post. 


the purpose of impeachment. 


PUNISHMENT NOT CRUELTY. 


NE of the first offices and best fruits of civiliza- 
tion is the restraining influence which it exerts 
upon the cruel instincts and brutal propensities of 
It accomplishes this 
primarily by imposing upon governments the im- 
perative duty of so performing their official functions 
as to present a proper example to the individual for 
the regulation of his private conduct. A govern- 
ment has no more right to be cruel or revengeful 
A cruel government will 
necessarily develop cruelty and barbarity in those 


perverted human nature. 


than has an individual. 


These reflections are suggested 
incident reported on Saturday 


under its authority. 
by the following 
from Danville, Pa.: 

‘*In sentencing Paul Tonetska to four months’ 
imprisonment in the county jail, Judge Ikeler 
delivered a remarkable judicial utterance in order 
to impose the strictest penalty upon the prisoner. 
The judge instructed the sheriff to make Tonetska’s 
imprisonment ‘as hard as possible, and to allow 
him to receive only enough food to sustain life’ as 
long as he remained in jail.” 

Such a sentence would not have been regarded 
as extraordinary, except, perhaps, for its mercy, a 
century or two ago. It might be considered as 
mild and temperate even in this day by some of the 
more rigorous European and Eastern governments, 
But it cannot be regarded in this country, in the 
closing decade of the nineteenth century, other 
This judge 
may be safely within the letter of some old Penn- 
sylvania statute, a surviving relic of the common 


than as excessive, oppressive and cruel, 


law of England engrafted upon our early penal 
system. Still, he has unquestionably violated the 
spirit that now animates American jurisprudence. 
The famous sentence pronounced against Sir Walter 
Raleigh indicates the source of such penalties, It 
is described as follows: 

‘‘After the preliminary announcement that the 
prisoner should be removed to the jail, the lord 
chief justice pronounced sentence in these words: 
‘And you shall be taken to the place of execution 
in a cart, and shall be hanged by the neck and cut 
down alive, and your heart shall be taken from 
your body and burned before your eyes, and your 
body shall be divided into four quarters, to be dis- 
posed of at the king’s pleasure. And may the 
Lord have mercy on your soul,’” 

It is to the credit of England that this sentence 


was not carried out. The king mercifully decided 
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aa rere F | 
that in view of Raleigh’s services to the crown, and | 
his many years of imprisonment, that he should | 


enjoy the inestimable privilege of simply being 
beheaded; and so they cut off his head. 
tem of punishment under the law excludes entirely 
the barbarous idea of punishment for the sake 
of punishment. 


Our sys- 


bines three ideas: 


from crime, and third, the reformation of the 
criminal. 

The day will probably come when the last named 
will be given the first place in the order of pur- 
poses and uses of judicial penalty and criminal 
punishment. Justice unless tempered with mercy 
almost inevitably degenerates into cruelty and 
brutality.—N. Y. Mail and Express. 

LEGAL AUTHORS OF FAMILIAR QUOTA- 
TIONS. 


IEUT. COL. DALBIAC, the Conservative mem- 
ber in the present house of commons for Central 
Finsbury, has just presented to the public an excel- 
lent “ Dictionary of Quotations,” 
been at work for upwards of five years. Reference to 
chapter and verse for each quotation has been given, 
and a glance at the index of authors will prove in 


on which he has 


a way that is at once convinciug and gratifying how 
largely the members of the bar and of the judicial 
bench have contributed to the authorship of the 
famous phrases which have become familiar in our 
mouths as household words. 

Sir Edward Coke and Blackstone are highly 
technical legal writers, but Col. Dalbiac has success- 
fully laid both the “Third Institutes” and the 
‘*Commentaries”’ under contribution. To Coke 
we owe the familiar expression, ‘‘ A man’s house is 
his castle,” while Blackstone gives us the well- 
known axiom, “ Man was formed for society.” 

Lord Bacon, who had ‘‘ chosen all knowledge for 
his province,” is, as might be anticipated, the 
author of many familiar quotations. 
few: ‘‘A crowd is not company, and faces are but 
a gallery of pictures, and talk but a_ tinckling 
cymbal where there is no love.” ‘‘A man is but 
what he knoweth,” “A man’s disposition is never 
well known till he be crossed.” ‘‘ Children sweeten 
labors, but they make misfortunes more bitter, 
they increase the cares of life, but they mitigate the 
remembrance of death.” ‘* Discretion of speech is 
more than eloquence.” ‘‘ He that hath a wife and 
children hath given hostages to fortune, for they 
are impediments to great enterprises either of virtue 
or mischief.” ““ Knowledge is power.” “ Lookers-on 
many times see more than the gamesters.” ‘‘ One 
foul sentence doth more hurt than many foul ex- 
amples,” ‘‘ Praise is the reflection of virtue.” 


Here are a 


| some few are to be chewed and digested.” 


Our theory of punishment com- | 
First, the vindication of the | 
majesty of the law; second, the deterring of others 





‘*Reading maketh a full man, conference a ready 
man, and writing an exact man.” ‘‘Some books 
are to be tasted, others are to be swallowed, and 
‘* The 
knowledge of man is as the waters, some descend- 
ing from above and some springing from beneath, 
the one informed by the light of nature, and the 
other inspired by divine revelation.” ‘The mould 
of a man's future is in his own hands.” “The 
remedy is worse than the disease.” “There is 
nothing makes a man suspect more than to know 
little.’ ‘* Wives are young men’s mistresses, com- 
panions for middle age, and old men’s nurses.”’ 

John Selden is the author of the immortal sayings 
‘*Old friends are best,” and “ Syllables govern the 
world,” while Jeremy Bentham, the eminent juri- 
dicial writer of the present century, has given to us 
‘*Tt is the greatest good to the greatest number 
which is the measure of right and wrong.” 

The saying ‘‘ When rogues fall out and honest 
men get their own” fell from the lips of Sir M. 
Hale, when sitting on the judicial bench, and the 
saying “ The greater the truth, the greater the libel,” 
was first uttered by Lord Mansfield in his capacity 
of chief justice of England. 

Lord Brougham, speaking in the house of com- 
mons in 1828, first gave utterance to the saying 
‘* The schoolmaster is abroad.” The full paragraph 
of the speech runs thus: ‘* The schoolmaster is 
abroad, and I trust more to him, armed with his 
primer, than I do to the soldier in full military 
array, for upholding and extending the liberties of 
the country.”’ 

Fielding, whose unique knowledge of human 
nature was largely derived from his experience as a 
police magistrate, has enriched our literature by the 
saying ‘‘ Love and scandal are the best sweeteners of 
tea.” 

Nor has the origination of well-known sayings 
been confined, so far as legal circles are concerned, 
to those who have passed away. Mr. Augustine 
Birrell, Q. C.,M. P., occupies a very conspicuous 
position in the pages of Coi. Dalbiac’s ‘‘ Dictionary 
of Quotations.” To Mr. Birrell we owe the sayings: 
“A great poet, like a great peak, must sometimes 
be allowed to have his head in the clouds; ” ‘* That 
great dust heap called ‘ history;’” and ‘‘ The pos- 
session of great physical strength is no mean assist- 
ance to a straightforward life.” 

In this very cursory and fragmentary selection of 
the sayings of legal personages selected from Col. 
Dalbiac’s Dictionary —a selection which might be 
largely extended — we have strictly confined the 
quotations to authors whose fame lies not exclusively 
in the domain of literature, but largely, also, in the 
domain of jurisprudence and the actual practice of 
the law. Col. Dalbiac’s work, which is a monu- 
ment of laborious industry and of eminent care and 
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a — 


judgment in the selection and marshalling of the | 
questions, has been utilized by us for a purpose not 


The pages of this 
which, 


contemplated by the author. 
Dictionary of Quotations bear evidence 
although unconscious, is irrefragable, to the power 
and influence of the profession of the law, in giving 
birth tothe term ‘‘syllables,” which, in the words 
of old John Selden ‘govern the world.” — Law 
Times (London). 


Notes of Recent Amevican Decisions. 


ACCIDENT INSURANCE — VIOLATION OF GAME LAWS 
—UNNECESSARY DANGER.— In Cornwell v. Fraternal 
Acc. Ass’n of America, in the Supreme Court of 
North Dakota, November, 1896 (69 N. W. R. 191), 
the following points were decided : 

One who has started to hunt prairie chickens 
with a loaded gun at a season of the year when it is 
unlawful to kill prairie chickens has not, by such 
act, committed the offence of attempting to kill 
prairie chickens. 

One who hunts for game with a loaded gun can- 
not be said to have voluntarily exposed himself to 
unnecessary danger by such act, within the meaning 
of the provision in an accident insurance policy 
which declares that, for injuries sustained by reason 
of a voluntary exposure to unnecessary danger, 
there can be no recovery. 

Nor is anattempt to scale a bank with a loaded 
gun in hand a voluntary exposure to unnecessary 
danger, within the meaning of such a provision. 

In almost direct conflict it is held, on the one 
hand, in McCall v. Hampton [Ky.] 33 L. R. A. 2¢ 
that the 
father’s estate is not an interest capable of assign- 


expectancy of an heir to inherit 

ment in equity any more than at law ; and on the 
other hand, in Clendening v. Wyatt | Kan.] 33 L.R. A. 
278, that such an expectancy may become a subject 
of contract which will be upheld in equity if fairly 
made and for an adequate consideration. An ex- 
haustive note to this case reviews the numerous de- 


cisions of the validity of such a sale of an expectancy, 


and most of them agree with the Kansas decision. 


ADMINISTRATLUN —APPOINTMENT OF ADMINISTRA- 
tor.—A grant of letters testamentary on proof that 
decedent owned property in the State, no matter 
when or how such chattels were brought into the 
State, was valid though decedent, at the time of his 
death, was a resident of Alabama, and left assets 
there. (Shield v. Union Central Life Insurance Co. 
[N. Car.], 25 8. E. Rep. 951.) 


ADVERSE POSSESSION — PARENTAL RELATION. — 
As between parties sustaining parental and filial re- 
lations, the possession of the land of the one by the 


other is presumed to be permissive, and not adverse. 











To make such possession adverse, there must be 
some open assertion of hostile title, other than mere 
possession, and knowledge thereof brought home to 
the owner of. the land. (O’Boyle v. McHugh [Minn. ], 


| 69 N. W. Rep. 37.) 


CARRIERS—INJURIES TO PASSENGER ON STREET 
car.—The concurrent facts of the happening of an 
accident to a passenger on a street car and the ex- 
ercise by the passenger of ordinary care, do not 
raise a presumption of negligence against the car- 
rier, so as to shift the burden of proof on it to show 
that it was not guilty of negligence, where plaintiff's 
evidence shows that the accident was due to a 
wagon driven so close to an open car as to strike 
plaintiff's foot. (Chicago City Ry. Co. v. Rood 
Ill. |, 45 N. E. Rep. 238.) 

CoNTRACT—PUBLIC POLICY. —A contract between 
a board of trade and a person who represents him- 
self as having control over certain industries which 
he is about to establish in another town, whereby 
such person agrees to withdraw from that deal, and 
use his influence to have those industries established 
in the town represented by said board, is not 
against public policy. (Lord v. Board of Trade of 
Wichita [Ill], 45 N. E. Rep. 205.) 

CONVERSION — OWNERSHIP OF CROPS.—-The owner 
of real estate is presumed, prima facie, to own its 
products, including annual crops. Such presump- 
conclusive and may be 
rebutted by evidence. (Elstad v. Northwestern 
Elevator Co. [N. Dak.], 69 N. W. Rep. 44.) 


tion, however, is not 


CORPORATIONS —INSOLVENCY—FRAUDULENT CON- 
vEYANCES.—A corporation is not insolvent, so as to 
render a mortgage of its property fraudulent, so 
long as it has property on hand, which, if converted 
into money at market prices, would be sufficient to 
(Silver Valley Min. Co. v. North 
N. Car.]}, 25 8. E. Rep. 954.) 


ERECTION OF FIRE 


meet liabilities. 
Carolina Smelting Co, 

LANDLORD AND TENANT 
ESCAPES.—Fire escapes on a leased building are 
held, in Schmalzried v. White [Tenn,]. 32 L. R. A. 
782, to be not required of the landlord, unless they 
are required by statute or ordinance. 


MARRIED WOMAN — PARTNERSHIP WITH HUSBAND. 
—There is no law or public policy in this State 
which forbids amarried woman from engaging in 
business with her husband as a copartner; and 
where a partnership between them is formed, and 
she is held out to the world as one of its members, 
she becomes liable toone who deals with the firm 
upon the faith of her membership therein. (Burney 
v. Savannah Grocery Co. [Ga.], 25 8S. E. Rep, 915.) 

PAYMENT OF MONEY BY MISTAKE — RIGHT OF 
PARTY PAYING TO RECOVER.—Where money is paid 
by a mistake of fact (in this case as to the realty 
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of the party with whom both plaintiff and defend- 


| 
ant dealt), neither party being in fault, the party | 
paying the money may recover it back as money | 
| the company had actual knowledge of the facts 


paid without consideration, and therefore money 
had and received by the defendant to the use of 
the plaintiff. (Straus v. Hensey, decided by Court 
of Appeals of District of Columbia.) 


RAILROAD COMPANIES — EJECTION OF TRESPASSER 
— 8ERVANT’s AUTHORITY.— In an action against a 
railroad company for injuries, it appeared that 
plaintiff got on a box car to steala ride; and he 
testified that after the train started he was kicked 
off by one of the trainmen, and was injured. Held, 
that, though plaintiff was a trespasser, if he was 
given no reasonable opportunity without exposing 
himself to danger, but was forced to leave the 
train while it was in motion, by force exercised by 
defendant’s employes within the scope of their 
employment, and in so leaving he received his 
injuries, defendant was liable. (Chesapeake & O. 
R. Co. v. Anderson [ Va. |, 25 8. E. Rep. 947.) 


RAILROAD COMPANIES — LIABILITY OF LESSOR.— 
A railroad company which allows other companies 
to run trains over its track is jointly liable with 
such other companies for injuries caused by their 
negligence. (Chicago & E. R. Co. v. Meech [Ill.], 
45 N. E. Rep. 290) 


RIGHT OF INDORSER TO SUE ON NOTE.— The in- 
dorser of a note, who again indorses it as collateral, 
but who obtains possession of it again from the 
second indorsee for the purpose of suit, may suein 
his own name, notwithstanding the second indorse- 
ment. (Henderson v. Davisson [Supr. Court of Il. | 
41 N. E. Rep. 560.) 


SALE—DAMAGES FOR BREACH.—The measure of 
damages for refusing to accept and pay for the sub- 
ject of acontract of sale is the difference between 
the contract-price and the market-value at the time 
when it should have been accepted, less expenses 
which the saved such refusal. 
(Newark City Ice Co. v. Fisher |U. S. C. C. of 
App., Third Circuit], 76 Fed. Rep. 427.) 


seller was by 


ome 


Legal Notes of Mertinence. 


In a recent case before the Supreme Court of 
Indiana, the terms of the accident insurance policy 
upon which suit was brought, under 
penalty of forfeiture, that notice of accidental in- 
jury or death be given within ten days, with ‘‘full 
particulars of the accident and injury.” It 
appeared that the insured was drowned; that the 


required, 


wife, who was beneticiary, did not and could not 
know until the finding of a coroner’s jury, eleven 
days after his death, that he died of accident; that 





| she gave the required notice within five days after. 


wards; that the company admitted that he was 
accidentally drowned; and that the general agent of 


it was held 
v. Provident 


Under these facts, 
(Peele 


within ten days. 
that the notice was sufficient. 
Fund Soc, 44 N. E. Rep. 661.) 


There appears to be an increasing tendency in 
Scotland to invoke the divorce laws in connection 
with matrimonial disputes. During last year there 
were i84 consistorial cases, including divorce, sep- 
aration and aliment, and adherence, compared with 
155 cases the year before. Of last year’s cases, 124 
were initiated by wives and sixty by husbands; and 
in eighty-four instances infidelity was the ground of 
action. In 1889 the total number of cases was only 
129; in 1890, 110; in 1891, 143; in 1892, 149; in 
1895, 150, and in 1894, 138. 


the 
3oston lawyer who put in a bill of $25,000 for four 


The Springfield Republican remarks that 


months of personal services as receiver of an insol- 
vent Springfield concern was, at least, trying to live 
in harmony with his professional environment. We 
do not understand, however, that charging big fees 
It is a 


practice that is about as wide spread as the profes- 


is confined to Boston lawyers exclusively. 
sion. 


Hewitt has evolved another of his 


He defines bipartisanship, which 


Abram S. 
choice epigrams. 
it is proposed to perpetuate in the Greater New 
York charter, as a scheme by which one or the other 
party—and it doesn’t matter a continental which 
party it is—-will be in control, and the result will be 
that your property will be divided between the 
bosses of the two parties and their heelers. 


Julian Ralph says that while Lady Scott has un- 
doubtedly been guilty of disgusting conduct, and 
has a very shady reputation, public opinion in Lon- 
None of the parties 
may be worthy of much esteem, but Lord Russell 
did not exactly shine in the affair, and the average 
man demands that the person who hounds down a 
woman shall have his own hands verv clean. 


don has rather favored her. 


An intoxicated person who refuses to go into a 
car when there is standing room inside, but goes 
down upon the steps of the platform without the 
knowledge of the conductor or other person in 
charge of the train, after he has been several times 
requested to come inside, and loses his balance 
when the car lurches in rounding a curve, is held, 
in Fisher v. West Virginia & P. R. Co. ([W. Va.], 33 
L. R. A. 69), to be guilty of such negligence on his 
part as will preclude any recovery against the car- 


rier. His intoxication is held to be no excuse for 





his contributory negligence. 
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Humors of the Law. 


EFERRING to a railroad whose operating ex- 
k penses always exceeded its earnings, an 
opinion of the United Sates Supreme Court con- 
tains the following: “Counsel say that ‘it is 
familiarly known in Texas as a teazer, and if it ever 
passes beyond this interesting but unprofitable 
stage, even its friends will be surprised.’ We are 
not advised, and we can hardly be expected to 
take judicial notice, of what is meant by the term 
‘teazer,’ but it is clearly disclosed by the record 
that this was an unprofitable road.” 


There was an amusing scene at the Spalding 
Sessions-house last week, when Edward Thompson, 
atramp, was sentenced to one month’s hard labor. 
“No ; this is not a full court. You can- 
The magistrate conferred with 


Prisoner: 
not give me that.” 
the clerk, who admitted that the prisoner was _per- 
fectly right and that the magistrate could not give 
him more than fourteen days. The magistrate: 
“ Very well, then—fourteen days. You are perfectly 
entitled to that.”—London Law Times. 


Atso To Be Suspenpep.— It is told of Judge 
H. Gary of the Chicago bar, that before his 
election to the bench he was associate counsel in 
the trial of a murder case in the Circuit Court of 
an adjoining county. The late Colonel Joselyn, 
one of the ablest advocates in his day, concluded a 
most effective argument to the jury in these words: 
“Gentlemen, do not come to a conclusion during 
the appeal which will be made in the closing argu- 
ment. Suspend judgment until the argument is 
closed. Suspend judgment until the charge is 
given you by the court. Suspend judgment until 
you have retired to the jury-room. Suspend judg- 
ment until you have time to consider carefully what 
the awful result of your verdict will be if you fail 
to acquit.” 

The jury were bathed in tears, but the effect of 
the peroration was materially lessened by the words 
of Prosecutor Gary, who deliberately rose, and, as 
if continuing the argument said: ‘“ And, finally, 
gentlemen, because it is necessary, suspend the 
prisoner.” 

KENTUCKY JUSTICE. 

The pithy complaint in a Kentucky slander case 
made out by a justice of the peace is sent us by a 
correspondent: 

Mrs. Rose C. to Mrs. Will P. Dr. 

To use of abusive language in my 

presence, 
Credit by abusive language, 


Balance, 


— Case and Comment. 





In Germany there is no matter so small or so 
trivial that it has not its laws and ordinances. To 
the mind of the German police officer these, and all 
these, are as important as the decalog. A young 
Englishman was riding early one morning in a cer- 
tain public park, and seeing a bench near by and 
no one in sight, he jumped his horse over it, 
when, to his amazement, a man appeared and told 
him he had broken such and such a law, and then 
fined him a mark. In Germany the policeman is 
first a constable, next the witness for the prosecu- 
tion, then the jury, and last the judge who pro- 
“You must 
pay a fine of one mark for jumping your horse over 
that bench,” he said. The rider claimed that no 
harm had been done and that both the bench and 
the park were empty at the time. But the official 
said: “No, you have broken the law.” So the 
law-breaker put his hand in his pocket and handed 
the officer a two mark piece. ‘ But,” said the police- 
‘Oh! that makes 
replied our young horseman. “T’ll 
just take another jump”-—which he did, without 
waiting for further instruction in the law of the 
land.—Cor. N. Y. Evening Post. 


nounces sentence —all in one breath. 


man, ‘‘I cannot change this.” 


; 


no difference,’ 


’ 


‘What is the complainant’s reputatiun for truth 
and veracity,” asked the lawyer. 

‘Tt is generally good, I think,” answered the 
witness, ‘‘ though in telling about the size of the 
snakes he has killed he seems to be inclined to go 
to almost any length.” —Indianapolis Journal. 


Aew Boohsand New Editions. 


COMMENTARIES ON THE LAWS OF ENGLAND, in four 
books, by Sir William Blackstone, Knight, one 
of the Justices of His Majesty’s Court of Com- 
mon Pleas; with notes selected from the edi- 
tions of Archbold, Christian, Coleridge, Chitty, 
Stewart, Kerr and others; and in addition, 
notes and references to all text-books and decis- 
ions wherein the commentaries have been cited, 
and all statutes modifying the text. By William 
Draper Lewis, Ph. D., Dean of the Department 
of Law of the University of Pennsylvania, Book 
1. Philadelphia: Rees, Welsh & Co., 1897. 


As good wine needs no bush, so Blackstone’s 
Commentaries on the Laws of England require no 
commendation. As a work on the elementary prin- 
ciples of the law, it has probably never been equaled ; 
while, in addition to its comprehensiveness and 
accuracy, the purity and elegance of the style, 
which great scholars all unite in commending, lend 
charm to what would ordinarily be, in part at least, 
dry and uninteresting matter. It is a constant 
source of surprise to the student that so large a por- 
tion of the principles enumerated so far back as 
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1760 are still the law to-day; and as Chancellor 
Kent remarked, in referring to Blackstone, ‘* what 
is obsolete is necessary to illustrate that which re- 
mains in use.” The author of the present edition, in 
his preface, declares that his apology for adding 
still another to the list is his desire to accomplish, 
in the notes, certain things not heretofore attempted, 
and also his belief that the time has come when ac- 
cumulated experience makes it possible to select 
what is best from the mass of notes left by his pre- 
decessors. This painstaking effort to preserve the 
learning which has accumulated around Blackstone’s 
work, while it involved a very large amount of re- 
search and labor, will surely well repay the effort. In 
his own notes Dr. Draper gives the dates of the cases» 
as well as the citations. The edition will be found 
to be absolutely unabridged. 


THe Law Reatine To Privare Trusts AND 
TrustEkEs, by Arthur Underhill, M. A., LL. D., 
of Lincoln’s Inn and the Chancery Bar, Barris- 
ter-at-Law. Fourth edition, enlarged and re- 
vised. First American edition by F. A. Wis- 
lizenus and Adolph Wislizenus of the St. Louis 
bar. St. Louis: The F. H. Thomas Law Book 
Co. 1896. 


This edition of Underhill on Trusts is considera 
bly enlarged by the addition of all important decis- 
ions since April, 1888, the date of the third edition, 
by amplifying the important chapter on the Duties 
of Trustees, and by numerous references to the 
recently enacted Trustee Act (1893). The Ameri- 
can editors in writing the notes to Mr. Underhill’s 
work have endeavored to follow, as closely as pos- 
sible, the path marked out by the author of the 
English text. Whenever it is not apparent from 
the face of the text that a proposition declared is 
based upon peculiarly English statute law, attention 
is called to the fact in the American notes, and 
where the English and American common law are 
not in harmony, the difference has been clearly 
elucidated. Wherever feasible the American cases 
reported in the various unofficial reporters, have 
Mr. 
Underhill’s really valuable treatise is thus admira- 
bly adapted to the use of American practitioners, 


also been cited from the official State reports. 


Messrs. Dodd Mead & Co. announce the publi- 
cation of an American edition of Tue Exposrror, 
edited by W. Robertson Nicoll, M. A., LL. D., be- 
ginning with the commencement of the fifth series 
in England. Rev. Charles Cuthbert Hall, D. D., 
recently called to the presidency of Union Theo- 
logical Seminary, New York, has undertaken the 
editorship of the American edition. Many eminent 
writers have promised their co-operation. The 
Expositor has for many years occupied the fore- 
most place among theological magazines in England. 








Zhe Magazines. 


Harper’s MaGaztne for February is a monu- 
ment of the policy of exalted journalism which has 
characterized it in the past, and which is more and 
more becoming the policy of American magazines 
everywhere. Articles of literary research, literary 
criticism, or advanced thought in art and letters, 
though by no means entirely absent, are subordi- 
nated to reports and discussions of the vital in- 
terests of modern life. Richard Harding Davis 
went all the way to Moscow to report the coronation 
of the Czar and the Czarina. Charles F. Lummis 
presents the first of a series of articles on the 
Mexico of to-day, in preparing which he spent three 
months beyond the Rio Grande; and Poultney 
Bigelow has brought back from Cape Town a 
articles ‘“White Man’s Africa,” the 
present number of which, illustrated by Frederic 


series of on 
Remington and W. H. Drake, from photographs 
taken by the author, discusses the career of Presi- 
dent Steyn of the Orange Free State. 


McCriure’s magazine for the current month is a 
splendid monument of the enterprise and liberality 
of the management of this popular periodical, which 
has won a high place and large circulation despite 
strong opposition. Space is not available for ex- 
tended reference to the many excellent features; 
suffice it to say that McClure’s is a veritable mine 
of literary gems. 
wine—age 


5 


Livre.w’s Living AGe seems like old 
adds to its strength. A number of timely topics 
are treated by eminent writers in the February 
number, 


The February number of the Review or Re- 
views is one of the best issued in a long time. 
Leading features are: ‘‘ A Sketch of and Tribute to 
the late Gen. Francis A. Walker,” by Joseph Jansen 
Spencer; and an appreciative reference to his worth 
as a public man, by Prof. D. R. Dewey; a sketch 
of “ Rudyard Kipling,” by Charles D. Lanier, and 
two excellent articles on ‘‘ Browning,” by Dean 
Farrar and Rev, Herbert Stead, respectively. 


One of the most beautiful specimens of modern 
typography that has ever come under our notice is 
the souvenir volume issued by the MacKellar, 
Smiths and Jordan branch of the American Type 
Founders’ Company, of Philadelphia, in com- 
memoration of the one hundredth anniversary of its 
organization. It is a large, beautifully bound 
volume, with letter-press work about as near to 
perfection as has yet been reached, and embellished 
with many half-tone engravings, which are in the 
very highest style of the art. As an example of 
the art preservative, it is easily entitled to a place 


in the front rank. 
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Current DZopics. 


\V* notice that a bill has been introduced in 

the legislature, making an appropriation 
of $25,000 for the purchase of sets of statutes, 
embracing all the Codes. This appears to be, 
on the face of it, a measure of decidedly ques- 
tionable propriety, and for reasons which will 
at once occur to the mind of every practicing 
lawyer. This proposed arrangement of the 
Statutes, with all the Codes in alphabetical 
order, without consideration of the amendments 
which are certain to be made to the Codes— 
civil, penal, highway, insurance, railroad or 
other Codes,—would destroy the value of this 
edition, rendering it of little or no practical 
use to the profession. Another strong and con- 
vincing reason why this bill ought not to pass, 
is found in the fact that last year the legislature 
appropriated money for the purchase of the 
ninth edition of the Revised Statutes, edited 
by Mr. Charles A. Collin, who was for many 
years one of the revisers, and under whose 
direction all the revised Code Laws up to within 
It would 
therefore seem to be wholly unnecessary for the 
State to again furnish to each officer in the 
State and in the various counties another 
edition which, as already stated, would be really 
of no use after the adjournment of the legis- 
lature. We do not think it possible that either 
the ways and means committee of the house, 


the last few years, were passed. 


or the finance committee of the senate wil] 
recommend to the legislature the passage of an 
act appropriating money for any such purpose. 


The defective condition of the law with 
respect to the defence of insanity in criminal 
cases, again clearly demonstrated by the recent 
acquittal of Marie Barberi, on her second trial 
in New York, of the charge of murdering a 
man, who, after betraying, refused to marry 
her, is sought to be remedied by the bill to 
amend section 454 of chapter 442 of the Laws 
of 1881 (the Code of Criminal Procedure), 
recently introduced in the legislature by Senator 
Brackett. This bill was drawn by Henry 

Vor. 55 — No. 7. 








Lauren Clinton of the New York bar. Under 
the present law, as is well known, one on trial 
for murder may be acquitted on the ground of 
insanity, and at once let loose on the com- 
munity, as the Barberi woman has been, to 
repeat outbursts of murderous violence. The 
bill referred to provides that when 

“The jury shall acquit the defendant on the 
ground of insanity such insanity shall be pre- 
sumed to continue, and the court in which 
such acquittal shall be had shall make an order 
that the person so acquitted shall be confined 
in the State Lunatic Asylum for a period of 
not less than ten nor more than twenty years, 
and until he becomes sane.” 


This bill also provides that : 

“The governor shall have power at any 
time, if in his opinion justice shall require it, 
to discharge any person confined in the State 
Lunatic Asylum under the provisions of this 
section in relation to acquittals on the ground 
of insanity in the cases specified in this sec- 
tion.” 

While there may be differences of opinion as 
to the exact provisions of the amendment, few 
will deny that the public safety imperatively 
demands that the law in this respect be 
changed. Mr. Clinton well says, in defence of 
the proposed amendment, that “if a person 
escape the consequences of a capital crime and 
obtain an acquittal on the ground of insanity, 
he ought to accept the consequences of the 
verdict. If he be so insane as to kill people, he 
is clearly too insane to be at large.” How 
long or how short should be the minimum term 
of confinement in the State Lunatic Asylum is 
a matter properly resting in the legislature. 
Of course, no general law can be enacted which 
will fit harmoniously every case that may arise; 
but the proper test is whether it will operate 
justly in the great majority of cases. It would 
seem that, under the provisions of the law, as 
now proposed to be amended, no injustice 
would be done to those restrained of their 
liberty. An application for their discharge 
could at any time be made to the Governor ; 
and there would be little or no danger of the 
Executive erring on the side of severity. In 
England, when the defense of insanity prevails, 
the defendant is convicted and his imprison- 
ment continues during the pleasure of the 


Queen. Under this bill it would rest in the dis- 
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cretion of the Governor to say how long the 
confinement should continue, within a certain 
limit, namely, from ten to twenty years. It is 
claimed, in behalf of the bill, that it would 
encourage the defense of insanity where it 
actually exists, by throwing around the really 
insane the protection of the law, and that the 
effect would also be to discourage the inter- 
position of this defense where it was a sham. 
It should also be borne in mind that by the 
present law any one confined under the 
authority of section 454 of the Code of Crimi- 
nal Procedure, can institute proceedings by 
habeas corpus and ask forhis release on the 
ground that he has “become sane.” The 
petition for the Aadeas corpus can be verified by 
him or any of his friends or relatives. If it 
aver that he has “become sane,” the judge to 
whom the application is made is obliged to 
allow the writ. Should he refuse he would be 
subjected to a severe penalty. When the person 
so confined is brought before him, the judge 
must decide upon the facts as they appear. If 
the officials having him in custody allege in 
their return that he has not “ become sane,” 
an issue of fact may be raised upon which 
evidence can be taken. The judge must de- 
cide upon the case thus presented to him. He 
cannot be influenced by any information ob- 
tained outside of such evidence; and he must 
render his decision with reasonable promptness. 
There has been much complaint of the abuse 
of medical expert testimony in capital cases. 
In the Barberi trial the cost of one of these 
witnesses is said to have been $10,000, and in 
the Fleming trial Prof. Vaughn, of Ann Arbor 
University, received $300 a day and expenses; 
he arranged his terms in advance, and would 
not come for less. The trial of Dr. Myer cost 
$62,000 for expert testimony. Mr. Clinton 
well asks how a poor man is to be defended 
upon a murder trial when the defense is in- 
sanity, and adds that if the successful defense 
of insanity were sure to result in a sentence of 
confinement in the State Lunatic Asylum of 
from ten to twenty years, such defense would 
rarely be, if ever, interposed except in cases of 
actual insanity. The suggestion, made, we be- 
lieve, by Recorder Goff of New York, that the 
court should select medical experts and permit 
none other to officiate as witnesses, Mr. Clinton 
believes would be clearly unconstitutional, the 





court having no more right to select medical 
experts as witnesses for a defendant than it 
would have to deny him the right to choose his 
own lawyers to conduct his defense. 

Judge Pryor has handed down a decision in 
favor of John D. Rockefeller, dismissing the 
suit brought against him by the Tabernacle 
Baptist church, New York, to compel the per- 
formance of an alleged contract, by the terms 
of which Mr. Rockefeller was to deposit 
$50,000 of five per cent. bonds with a trustee, 
the interest to be applied for the benefit of the 
church. Reference to this action was made in 
JourNAL. It 
appears that the bonds were deposited by Mr. 
Rockefeller as required, but after they had 


a previous issue of the Law 


paid interest for eighteen months the railroad 
company that issued them defaulted in the pay- 
ment of interest, and since then the church has 
Rev. Dr. D. C. Potter, on 
behalf of the church, sued to compel Mr. 
Rockefeller to pay about $9,000 interest, which 
had accrued on the bonds, and make good the 
alleged agreement. Judge Pryor holds that, in 
substance and effect, the transaction between 
Mr. Rockefeller and the church was a gratuity, 
and as such not the subject of a suit to compel 
performance. 


received nothing. 


Everybody is, or ought to be, interested in 
the subject of good roads, and the statement 
that the New York legislature is likely to give 
the matter the attention it deserves at the pre- 
sent session, will be heard with pleasure. Senator 
Higbie has introduced at Albany his good 
roads, bill which provides fora state highway 
Commission of three, one of whom shall be a 
civil engineer — to serve for three, four and 
five years, respectively, as the Governor shall 
designate. It is made the duty of this commis- 
sion to compile statistics, make surveys and pre- 
pare maps, pass upon material for certain 
localities as well as methods of construction, 
decide where State aid is desirable, advise and 
co-operate with local officials and generally re- 
commend and superintend this important work. 
One-half of the expense of construction is to 
be borne by the State, 35 per cent by the 
county, and 15 per cent by the property 
directly benefited. A State tax of one-tenth of 
a mill, to be known as a highway tax, is to be 
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levied annually, and exhaustive provision is 
made for every detail of the work. The com- 
missioners are to receive each a salary of 
$5,000, and $10,000 a year for office expenses. 

Morton Cromwell, the member of assembly 
from Queens county, has been requested by con- 
stituents who are members of the legal profes- 
sion to introduce a bill making it a misdemeanor 
for any person to draw up a deed or mortgage 
unless he be an attorney and counselor-at-law. 
In giving reasons why such a law should be en- 
acted, G. Smith Stanton of Thomaston—Great 
Neck, N. Y., says in addressing the member from 
Queens: 

“ Having been a searcher of titles from the 
time I was admitted to the bar in 1866, I know 
the custom of ignorant justices of the peace and 
conceited carpenters, blacksmiths and the like, 
drawing up conveyances has caused untold 
annoyance to abstractors of titles, sometimes 
leaving a cloud on the title almost impossible to 
remove, and in some instances leading to 
litigation, thereby injuring the public. The 
enactment of such a law has long been in 
my mind, and what brought the matter to my 
attention at this particular time was a deed 
brought before me, as a notary public, for ac- 
knowledgment which had been drawn up by a 
mechanic. There were so many erasures and 
interlineations there wasn’t space to note them. 
You are aware I have not the honor of your 
acquaintance, nor do I know your occupation, 
but there are many lawyers in the legislature, 
and if you call their attention to this question, 
they will, I believe, to a man, agree with me. 
You 
suffer from a scarcity of lawyers, as the woods 
are full of them,” 

Mr. Stanton refers to a real grievance, as every 
lawyer whose practice has required him to 
search titles will testify. Whether the remedy 
proposed is not too radical, however, and 
whether it would be constitutional, are ques- 
tions to be decided by the legislature. 


need not fear that the business would 


The New York Supreme Court, Second De- 
partment, recently handed down a decision in 
Colon v. Lisk, which holds certain sections of 
and Forest laws of this 
State unconstitutional. The opinion, which is 
by Judge Hatch, holds that the sections which 


the Fisheries, Game 





authorize the seizure of any boat or vessel, 
together with its tackle and furniture used in 
disturbing or carrying away oysters of another, 
lawfully planted or cultivated in any of the 
waters of the State, or removing boundary 
marks of any planted or cultivated oyster beds, 
are unconstitutional. 

The law further provides for the trial of the 
question whether a vessel or property seized 
was used in violation of the law before a justice 
of the peace without a jury, and it is held that 
such provision is void as in such case the right 
to trial by jury is constitutionally guaranteed. 
The determination as to the right to trial by 
jury in close cases always toa large extent turns 
upon a historical question, and the court has 
very carefully examined the law in aid of the 
conclusion reached. ‘The opinion cites the 
decision of the New York Court of Appeals 
and the Supreme Court of the United States in 
Lawton v. Steele (119 N. Y. 226; 152 U. S. 
138). In that case, as Judge Hatch shows, the 
right of a legislature to provide for summary 
confiscation of articles of small value actually 
in use in violation of law, was recognized. In 
Lawton v. Steele Mr. Justice Brown, of the 
United States Supreme Court, used the follow- 
ing language : 

“Tt is not easy to draw the line between cases 
where property illegally used may be destroyed 
summarily and where judicial proceedings are 
necessary for its condemnation. If the property 
were of great value, as for instance, if it were 
a vessel employed for smuggling or other illegal 
purposes, it would be putting a dangerous 
power in the hands of a custom officer to per- 
mit him to sell or destroy it as a public nuisance, 
and the owner would have good reason to com- 
plain of such act as depriving him of his prop- 
erty without due process of law. 

“ But where the property is of trifling value, 
and its destruction is necessary to effect the 
object of a certain statute, we think it is within 
the power of the legislature to order its sum- 
mary abatement. For instance, if the legisla- 
ture should prohibit the killing of fish by ex- 
plosive shells, and should order the cartridges 
so used to be destroyed, it would seem like be- 
littling the dignity of the judiciary to require 
such destruction to be preceded by a solemn 
condemnation in a court of justice. The same 
remark might be made of the cards, chips 
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and dice of a gambling room. The value of 
the nets in question was but $15 apiece. The 
cost of condemning one (and the use of one is 
as illegal as the use of a dozen) by judicial pro- 
ceedings would largely exceed the value of the 
net, and doubtless the Sate would, in many 
cases, be deterred from excuting the law by the 
expense. They could only be removed from 
the water with difficulty, and were liable to in- 
jury in the process of removal. The object of 
the law is undoubtedly a beneficent one, and 
the State ought not to be hampered in its en- 
forcement by the application of constitutional 
provisions which are intended for the protection 
of substantial rights of property. It is evident 
that the efficacy of this statute would be very 
seriously impaired by requiring every net 
illegally used to be carefully taken from the 
water, carried before a court or magistrate, 
notice of the seizure to be given by publication, 
and regular judicial proceedings to be instituted 
for its condemnation.” 

Under State laws, therefore, forfeiture of 
personal property as a police measure may be 
sustained as to articles of trifling value with- 
out judicial inquiry; but where the articles 
sought to beforfeited are of comparative im- 
portance, the owner is entitled to a jury trial 
of the merits. 


Josiah W. Place, general assignee of the firm 
of Walter & Place, appealed from an order of 
the Supreme Court obtained by the York Haven 
Paper Company and others, in their suits as 
judgment creditors, to set aside the assignment, 
for a discovery and inspection of books and 


papers used by the assignor. The Appellate 
Division, by Justice Barrett, has given a 
decision holding that the order was properly 
granted. The assignors are brother and 
brother-in-law of the assignee, and the plaintiffs 
claim that the assignors, who did not appear in 
the action, fraudulently withheld certain assets 
from the operation of the assignment, a nd 
omitted to specify them in their schedules. 
“Tt would seem to be natural,” Justice Barrett 
remarks, “‘ that the assignors should throw open 
the firm’s books freely to the inspection of 
creditors. If their assignment is honest, who 
can be harmed by the inspection? If it is dis- 
honest, assuming the assignee is not a guilty 
party, why should he obstruct creditors in ob- 





taining proof of fraud? It seems clear that 
where general allegations of the selling and 
secreting of the firm’s assets are made, and 
these allegations are supported by evidence to 
the effect that there are entries in the firm’s 
books which will show such concealing and 
secreting, the evidence being specific as to a 
particular sum withdrawn upon a given date, a 
case is made out for a general inspection.” 


The action of the New York police commis- 
sioners in dismissing Policeman John Fitzgib- 
bons has been sustained, in the Appellate 
Division, by a divided court. Justice Ingraham 
gives an opinion, in which Justices Williams 
and Patterson concur, holding that the com- 
missioners were justified, on the evidence, in 
finding the officer guilty. Justice O’Brien 
writes an emphatic dissenting opinion, which is 
concurred in by Presiding Justice Van Brunt. 
Justice O’Brien says it is clear that the pre- 
ponderance of evidence is in favor of the 
officer, and the only evidence upon which the 
conviction rests comes, he says, ‘‘ from a wit- 
ness who is not only shown to have told an 
uncorroborated, improbable and inconsistent 
story, but who, by elaboration, has attempted to 
torture into an offence against police discipline, 
and into a felonious assault, an incident which, 
as shown by three witnesses, was perfectly 
natural and harmless, viz., that the relator, in- 
stead of carrying his revolver in the case in his 
hip pocket, had, by reason of a hole therein, 
placed it in his inside blouse pocket; and the 
roundsman, upon suspicion that it was a bottle 
of whiskey, not only insisted upon searching the 
relator upon the street, but, when this was 
refused, and the relator, to prove that it was 
not a bottle, exhibited his revolver, he makes 
that the basis of a charge that the relator 
opened the case and took out the revolver, and 
in athreatening manner pointed it toward him ; 
an act which, if true, would have been a most 
serious offence. If the right to a trial which 
may result in a dismissal is to confer any sub- 
stantial benefit upon the accused, it must be 
entered upon and conducted, and a determina- 
tion reached, with some regard to the principles 
applicable to evidence and the rules of law. 
Otherwise it must degenerate, as it seems to 
have done in this case, into a delusion and a 
snare. If,as here, charges made and supported 
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upon a trial by unreliable and untrustworthy 
evidence, prompted manifestly by ill-will on the 
part of the accuser, are to be regarded as suf- 
ficient to justify a conviction and a dismissal, 
even though they are shown to be untrue by 
three other witnesses, then the right given to 
one accused to disprove the charge is a mere 
mockery.” 


Sir Travers Twiss, the eminent English jurist, 
who has just died, was one of the most accom- 
plished men of his time, and distinguished him- 
self as a historical student and writer, as well as 
inthe practice of his profession. As a pro- 
fessor he won high distinction before he attained 
his full eminence at the bar and bench. He 
was born in 180g and educated at Oxford, 
where he became successfully fellow, tutor and 
professor of politicaleconomy. In 1852 he was 
made professor of international law in King’s 
college, London, resigning in 1855 to become 
professor of civil law at Oxford. In 1852 he 
was appointed vicar-general of the archbishop 
of Canterbury, and later judge of the Arches 
Court of Canterbury and chancellor of the dio- 
cese of London. He became advocate-general 
of the admiralty in 1862, and later queen’s ad- 
vocate-general, and in 1867 he was knighted. 
Among his published writings are: “The 
Oregon Question Examined, with Respect to 
Facts and the Law of Nations,” ‘‘ An Epitome 
of Niebuhr’s Rome,” ‘‘ Views of the Progress 
of Political Economy in Europe Since the Six- 
teenth Century,”’ “ Lectures on the Science of 
International Law,” “The Law of Nations,” 
and other works representing different phases 
of his manifold activity. In 1884 he drew up 
the Constitution of the Free State of Congo. 
He has also served on many important com- 
missions, including the one which settled the 
boundary line between New Brunswick and 
Canada. 


A chancery suit which bids fair to rival the 
famous one of “Jarndyce v. Jarndyce” will 
shortly come before the court in England. It isa 
claim for the sum of £9,060,000, and concerns 
the right to the Drymna estates, in Wales. These 
have an annual rent roll of £300,000, and are 
capitalized at £6,000,000, being let out as col- 
lieries. ‘The claimant is Nathaniel Richard 
Thomas, a collier. As may be expected, there 








are numerous other claimants, one of whom, 
Elizabeth Vaughan, said to a representative of 
the Associated Press: “ The original testator 
was John Banks, who died in 1716, and was 
thrice lord mayor of London. The estate com- 
prises lands in Swansea, Cardiff and Ogmore 
Valley. It also includes a portion of the land 
on which the Cannon street station in London 
is erected. It has been in chancery since 1720, 
the guardians being the aldermen of London. 
The last direct heirs who derived any benefit 
from the income were John and Elizabeth 
Price, who died in 1841. Since then the 
estate has been locked up in chancery, and 
£3,000,000 of income has accumulated. The 
direct heir of the Prices is my husband, 
Nathaniel Vaughan.” 


The award of $50,000 damages to an injured 
husband by a jury in the Supreme Court in 
New York city is the maximum verdict, the Sun 
thinks, in this part of the world at least, in a 
suit for alienating the affections of a wife. In 
such cases the jury are generally instructed 
that the damages are to be measured largely by 
the previous relations between the husband and 
the wife whose affection has been withdrawn 
from him by the wrongful interference of the 
defendant. The happier the marriage the 
greater the injury to the plaintiff. As Chief 
Justice Cooley has said, the jury in suits of this 
sort are “at liberty to award much or little, 
according as they find that much or little has 
been lost by the complaining party.” In a 
$50,000 verdict, however, it may safely be as- 
sumed that something is included by way of 
punishment. 


Gottlieb Becker, of New York, gave certain 
property in trust ‘‘to apply to the proper main- 
tenance, support and education of my minor 
children, and to pay off the mortgages which 
are now liens on my personal estate,” the prop- 
erty to be divided between his five children 
equally, “as soon as the youngest of my said 
children shall have arrived at the age of twenty- 
The will was executed in 1886, and 
One of the 


one years.” 
the testator died in February, 1891. 
five children, a daughter, was at the date of 


the will a minor, thirteen years old. John 
Becker and others, the testator’s five children, 
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brought suit in the Supreme Court against 
Jacob Becker, as surviving executor, to have 
this trust declared void, on the ground that the 
absolute power of alienation was unlawfully 
suspended, in that the trust estate was not made 
dependent upon a life or lives in being, but 
upon a term of years, so many as would be 
comprised between the age of the testator’s 
youngest child and the attainment of majority 
by that child. The Appellate Division, Justices 
Patterson and Barrett giving opinions, has re- 
versed the judgment below, saying that the 
court will, in support of an otherwise valid 
trust, imply an alternative, and make the trust 
terminable at the attainment of majority of the 
minor upon whose life the suspension is limited, 
or the earlier death of that minor. The pro- 
vision for the extinguishment of the mortgage 
is also held to be valid. Presiding Justice Van 
Brunt, however, dissents from the latter view, 
but as it appears that two years prior to the 
commencement of the action the mortgages had 
been paid, there was nothing, he thought, in 
this branch of the action to act upon, it having 
become merely a moot question upon which 
their decision could have no weight. 


According to the London Law Journal, 
there was a striking increase in the number of 
legal publications in England during the year 
1896, no fewer than 182 law books being pub- 
lished in that year, as against ninety in the 


year 1895. The total number of books was 
6,573, so that law may claim to occupy a thirty- 
sixth part of the field of literature. In 1894 as 
many as 149 law books were published, as 
against fifty in 1893, but this great increase was 
due to the finance act and the local government 
act, both of which produced a large number of 
explanatory works. It is not so easy to explain 
the still larger number published last year. 
One hundred and thirty-two were new works, 
while fifty were new editions. The busiest 
month for the law publishers was October, fifty- 
two books being then issued. The highest 
number in any other month was nineteen. 


A man in Augusta, Me., was recently sen- 
tenced to jail for thirty days, for taking a pre- 
nature sleigh ride. The judge held that it was 
cruelty to the horse, and no pleasure or benefit 
to the man. 





INTER-STATE RENDITION IN ITS CONSTI- 
TUTIONAL ASPECTS. 


T is not the purpose of this discussion to recite 
| the long line of precedents which have been 
builded up in an effort to justify the nullification of 
one of the most important provisions of the federal 
Constitution, and to exaggerate the importance of 
state executives, but to question broadly whether, 
in fact, the governor of a state may exercise a 
discretion in the rendition of a person charged with 
crime in another state; whether there is a link in 
the chain which binds the states so weak that it 
may be broken at the will of the executive 
authority of any one of the sisterhood. No number 
of precedents can make wrong right, and even a 
decision of the Supreme Court of the United States, 
under changed conditions, may give way to correct 
reasoning, and to obvious considerations of public 
policy. The doctrine of executive discretion in the 
rendition of persons charged with crime in another 
state is destructive of the objects of the Constitution, 
as recited in its preamble, and it ought not to be 
tolerated unless its overthrow brings us into a more 
violent conflict with the fundamental law than a 
mere quibble as to the extent of the delegated 
power. A constitution must always be construed 
to have the power within itself for its own preserva- 
tion, and an interpretation which places it within 
the power of an individual to defeat one of the 
declared objects of the Constitution, however much 
it may have been demanded by considerations of 
humanity, is certainly not in accord with the 
present, nor is it consistent with the letter or the 
spirit of the fundamental law as it was handed 
down to us from the founders of the republic. 

Subdivision 2 of section 2 of article 4 of the 
federal Constitution declares that— 

‘‘A person charged in any state with treason, 
felony or other crime, who shall flee from justice, 
and be found in another state, shall on demand of 
the executive authority of the state from which he 
fled, be delivered up, to be removed to the state 
having jurisdiction of the crime.” 

“Looking to the language of the clause,” says 
Chief Justice Taney in delivering the opinion of the 
court in the case of Commonwealth of Kentucky v. 
Dennison (24 Howard, 99), ‘‘it is difficult to com- 
prehend how any doubt could have arisen as to its 
meaning and construction,” and the same thought 
has, no doubt, occurred to every fair-minded man 
who has read the language with a view to gather- 
ing the intent of the framers of the Constitution, yet 
the executive officers of the several states, under a 
variety of pretexts, have for nearly a hundred years 
refused to surrender such persons whenever it 
pleased them to do so, and the Supreme Court of 
the United States, in the case above mentioned, 
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held squarely that while the obligation was perfect, 
and it was the duty of the governor to deliver the 
prisoner to the demanding state, there was no 
power in the federal government to compel com- 
pliance with that obligation. This decision, 
practically annulling the provision of the Constitu- 
tion under consideration, has so far destroyed the 
federal statute governing interstate rendition that 
the delivery of prisoners has become a mere matter 
of comity, and our state statutes intended to pro- 
tect our vast commercial interests against frauds, 
have almost ceased to be operative because of the 
arbitrary refusal of state executives, and especially 
in the southern states, to deliver to the state of 
New York those who have transgressed its laws. 
So long as this condition of affairs exists every state 
is open to the possibility of becoming the asylum 
for all manner of criminals, or to have its 
gravest offenders escape the responsibilities 
of their crimes through the action of one 
who has assumed the duties of office and taken 
an oath to support the Constitution of the United 
States. In this disregard of a plain mandate of the 
Constitution we are to-day realizing a danger 
pointed out by George Washington in his farewell 
address, and which it is well for us, in shaping the 
policies of the future, to consider. He says, in this 
memorable document, ‘‘ The necessity of reciprocal 
checks in the exercise of political power, by divid- 


ing and distributing it into different depositories, 
and constituting each the guardian of the public 
weal, against invasions by the others, has been 
evinced by experiments, ancient and modern; some 
of them in our own country, and under our own 


eyes. To preserve them must be as necessary as to 
institute them, If, in the opinion of the people, 
the distribution or modification of the constitu- 
tional powers be, in any particular, wrong, let it be 
corrected by an amendment in the way which the 
Constitution designates. But let there be no change 
by usurpation; for though this in one instance 
may be the instrument of good, it is the customary 
weapon by which free governments are destroyed. 
The precedent must always greatly overbalance, in 
permanent evil, any partial or transient benefit 
which the use can, at any time, yield. 

‘Willis Lago in the year 1859 was a free man of 
color. He was charged by indictment in a Circuit 
Court of the State of Kentucky, with the crime of 
abducting aslave woman, He fled from the jurisdic 
tion of that State and was found in the State of 
Ohio. A demand in due form of law was made upon 
Mr. Dennison, the governor of Ohio, by the executive 
of the State of Kentucky, and upon Mr. Dennison 
refusing to comply with the demand, the State of 
Kentucky brought an action in the United States 
Supreme Court, asking for a mandamus compelling 
the governor of Ohio to act. Various jurisdic- 





tional questions were raised, and the right of the 
court to issue a mandamus in the case was brought 
forward, but the court disposed of these, accepted 
jurisdiction and asserted that it had the right to 
cause a mandamus to issue if the judgment of the 
court required the process, but it dismissed the 
case because it held that the United States, not- 
withstanding the provision of the Constitution 
requiring the surrender of persons charged with 
crime in another State, had no power to compel the 
governor of a State to act under the provisions of 
the federal statute. This precedent, reducing in 
effect the obligations of the States to that of comity, 
has ‘‘ greatly overbalanced, in permanent evil, any 
partial or transient benefit* which the decision 
may have been to Mr. Lago, and it has exposed us 
to dangers which, with the growth of the country, 
must ever be increasing, and likely at any time to 
involve sister States in controversies of far-reaching 
consequences, if not of actual conflict. It is proper, 
therefore, to examine the reasoning in this case, to 
take into consideration the time and the environ- 
ment in which the decision was made, and, if the 
conclusion reached by the learned court is open to 
question, to demand that the issue shall be again 
taken to the court, to the end, if necessary, that 
the Constitution may be so amended as to make this 
plain provision, carrying with it a perfect obliga- 
tion, absolutely essential to the realization of the 
objects for which it was founded, operative. 
Fortunately for the purposes of this argument, 
the court has cleared the question of all collateral 
matters, bringing it down to the simple proposition 
of the power of congress to make this clause of the 
Constitution operative by imposing a duty upon the 
Governor of a State, for it is conceded that if 
congress had the power, the court would be justified 
in issuing a mandamus to compel compliance with 
the law. After disposing of these questions the 
court, speaking through Chief Justice Taney, de- 
cides the question at issue in the following language: 
‘‘The demand being thus made, the act of con- 
gress declares, that ‘it shall be the duty of the 
executive authority of the State’ to cause the 
fugitive to be arrested and secured, and delivered 
to the agent of the demanding State.” The words, 
‘it shall be the duty,” in ordinary legislation, 
implies the assertion of the power to command and 
to coerce obedience. But looking to the subject- 
matter of this law, and the relations which the 
United States and the several States bear to each 
other, the court is of opinion the words ‘it shall 
be the duty” were not used as mandatory and com- 
pulsory, but as declaratory of the moral duty which 
this compact created when congress had provided 
the mode of carrying it into execution. The act 
does not provide any means to compel the execution 
of this duty, nor inflict any punishment for neglect 
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or refusal on the part of the executive of the State; 
nor is there any clause or provision in the Consti- 
tution which arms the government of the United 
States with this power. Indeed, such a power 
would place every State under the control and 
dominion of the general government, even in the 
administration of its internal concerns and reserved 
rights. And we think it clear, that the federal 
government, under the Constitution, has no power 
to impose on a State officer, as such, any duty what- 
ever, and compel him to perform it; for if it pos- 
sessed this power, it might overload the otticer 
with duties which would fill up all his time, and 
disable him from performing his obligations to the 
State, and might impose on him duties of a 
character incompatable with the rank and dignity 
to which he was elevated by the State. 

‘Tt is true that congress may authorize a par- 
ticular State officer to perform a particular duty ; 
but if he declines to do so, it does not follow that 
he may be coerced, or punished for his refusal. 

* * * * * * * * 


‘* But the language of the act of 1793 is very differ- 
ent. It does not purport to give authority to the State 
executive to arrest and deliver the fugitive, but re- 
quires it to be done, and the language of the law 
implies an absolute obligation which the State 
authority is bound to perform. And when it 


speaks of the duty of the governor, it evidently 
points to the duty imposed by the Constitution in 
the clause we are now considering. The _per- 
formance of this duty, however, is left to depend 
on the fidelity of the State executive to the com- 
pact entered into with the other States when it 
adopted the Constitution of the United States, and 


became a member of the Union. It was so left by 
the Constitution, and necessarily so left by the act 
of 1793. 

‘* And it would seem that when the Constitution 
was framed, and when this law was passed, it con- 
fidently believed that a sense of justice and of 
mutual interest would ensure a faithful execution 
of this constitutional provision by the executive of 
every State, for every State had an equal interest 
in the execution of a compact absolutely essential 
to their peace and well-being in their internal con- 
cerns, as well as members of the union, Hence, 
the use of the words ordinarily employed when an 
undoubted obligation is required to be performed, 
‘it shall be his duty.” 

‘* But if the governor of Ohio refuses to discharge 
this duty, there is no power delegated to the 
general government, either through the judicial de- 
partment or any other department, to use any 
coercive means to compel him.” 

Before entering upon the consideration of this re- 
markable construction of the Constitution, making 





it depend for its efficiency upon the irresponsible 
will of an individual, it is necessary to a full appre- 
ciation of the question to understand something of 
the men who made up the court, and the environment 
in which they were acting. This decision was ren- 
dered at the December term of the Supreme Court in 
the year 1860. Abraham Lincoln had been chosen 
to the Presidency, and the slave-holding States 
were asserting the right of secession; of renouncing 
the obligations of the Constitution, and of establish- 
ing a confederation of States, and this doctrine 
found its supporters in the court which was called 
upon to pass upon this question, one of them, John 
Archibald Campbell, resigning his office in 1861, 
to take office in the cabinet of Jefferson Davis. 
Four of the eight justices who sat in judgment 
upon this case, including the chief justice, were 
residents of southern States; of States which 
asserted the doctrine of nullification, and attempted 
by force of arms to carry this doctrine into effect, 
while the remaining four from the States of New 
York, Pennsylvania, New Jersey and Maine, were 
either negative or pronounced anti-slavery men, 
whose sympathies in the case would prompt them 
to acquiesce in the judgment of the ultra states- 
rights advocates, chief among whom stood the pre- 
siding justice, whose celebrated decision in the 
Charles River Bridge case almost impelled Mr. 
Justice Story to resign from the bench, and which 
caused Chancellor James Kent to say that he had lost 
confidence in the constitutional guardianship of the 
Supreme Court. Had the court been organized for 
the express purpose of securing this decision it 
could hardly have found a combination of men and 
circumstances better calculated to produce the 
result, and it is for the present to say whether this 
decision, standing, as it does, in the way of that 
‘more perfect union,” which was sought by the 
founders of the republic, shall continue the accepted 
construction of the law of the land. We come now 
to the consideration of the question, “Is the Con- 
stitution dependent upon the will of an individual 
in the rendition of persons charged in another 
State with crime; is it beyond the power of the 
Constitution, and the laws made pursuant to its pro- 
visions, to compel obedience on the part of the ex- 
ecutive officers of the States? ” 

The essential error in the reasoning of the learned 
court in respect to this provision of the Constitution 
is found in the assumption that it is a compact 
between the States instead of a compact between 
the people of the several States. If it were true 
that this clause was merely an agreement on the 
part of individual States to surrender persons 
charged with crime in another State, the conduct 
of the Governor would be a question purely within 
the purview of the asylum State, and the federal 
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government would have no power in the premises, 
but neither the language of the Constitution nor 
the conditions which surround its formation justify 
such a conclusion, The preamble to the Constitu- 
tion, adopted after mature deliberation, declares, 
not that the States, but that ‘“‘ We the people of the 
United States, in order to form a more perfect 
union, establish justice, insure domestic tranquility, 
provide for the common defense, promote the 
general welfare, and secure the blessings of liberty 
to ourselves and our posterity, do ordain and es- 
tablish this Constitution for the United States of 
America.” Recognizing the inadequacy of the 
confederation, and acting upon the doctrine asserted 
in the Declaration of Independence that the people 
had the right to ‘alter or abolish it, and to insti- 
tute new government, laying its foundation on such 
principles, and organizing its powers in such form 
as to them shall seem most likely to effect their 
safety and happiness,” the citizens of the several 
States, acting in their sovereign capacity, assembled 
in convention through their delegates, and among 
other things provided that — 

‘*A person charged in any State with treason, fel- 
ony or other crime, who shall flee from justice and 
be found in another State, shall on demand of 
the executive authority of the state from which he 
fled, be delivered up to be removed to the State 
having jurisdiction of the crime.” 

‘But an objection is made,” says Mr. Pendleton 
in the Virginia convention (Elliott’s Debates, vol. 
3, page 56), ‘to the form of the expression ‘ We, the 
people,’ Permit me to ask 
the gentleman (Mr. Henry) who made this objection, 
who but the people can delegate powers? Who 
but the people have a right to form government ? 
The expression is a common one, and a favorite one 
with me; the representatives of the people, by their 
If the ob- 
jection be that the Union oughtto be not of the 
people but of the State governments, then I think 
the choice of the former very happy and proper. 


as though improper. 


authority, is a mode wholly inessential. 


What have the State governments to do with it ? 
Were they to determine the people would not, in 
that case, be the judges on what terms it was 
The records of the conventions of dele- 
gates of the people who ratified the Constitution are 
full of evidences that the language of the preamble 
was fully understood, and that it had a distinct and 
definite meaning, and that meaning that it was the 
act of the people, independent of the then existing 
State organizations. 

Chief Justice Waite, in the case of the United 
States v. Cruikshank (92 U. S. Reports, 548), in de- 
livering the opinion of the court says: ‘‘ Experience 
made the fact known to the people of the United 
States that they required a national government for 
national purposes. The separate governments of 


adopted.” 








the separate States, bound together by the articles 
of confederation alone, were not sufficient for the 
promotion of the general welfare of the people in 
respect to foreign nations, or for their complete pro- 
tection as citizens of the Confederate States. For 
this reason, the people of the United States in order 
to ‘form a more perfect union, establish justice, 
insure domestic tranquility, provide for the common 
defence, promote the geaeral welfare and secure the 
blessings of liberty to ourselves’ and their posterity, 
ordained and established the government of the 
United States, and defined its power by a Constitu- 
tion which they adopted as its fundamental law and 
made its rule of action. 

‘“The government thus established and defined is 
to some extent a government of the States in their 
political capacity. It is also, for certain purposes, 
a government of the people. * * * Within the 
scope of its powers, as enumerated and defined, it is 
supreme and above the States, but beyond it has no 
existence. It was erected for special purposes and 
endowed with all the powers necessary for its own 
preservation and the accomplishment of the ends 
its people hadin view. * * * 

‘The people of the United States residing within 
any State are subject to two governments; one 
State and the other national; but there need be no 
conflict between the two. The powers which one 
possesses the other does not. They are established 
for different purposes and have separate jurisdic- 
tions. Together they make one whole and furnish 
the people of the United States with a complete 
government, ample for the protection of all their 
rights at home and abroad.” 

In the same line is the reasoning of Chief Justice 
Taney in delivering the opinion of the court in the 
cases of Ableman v. Booth and the United States v. 
Booth (21 How. 524) where he says: ‘‘The Con- 
stitution of the United States, with all the powers 
conferred by it on the general government, and sur- 
rendered by the States, was the voluntary act of 
the people of the several States, deliberately done, 
for their own protection and safety against injustice 
from one another. And their anxiety to preserve 
it in full force, in all its powers, and to guard 
against resistance to or evasion of its authority, on 
the part of a State is proved by the clause which 
requires that the members of the State legislatures, 
and all executive and judicial officers of the several 
States (as well as of the general government), shall 
be bound, by oath or affirmation, to support this Con- 
stitution. This is the last and closing clause of the 
Constitution, and inserted when the whole frame of 
government, with the powers hereinbefore specified, 
had been adopted by the convention ; and it was in 
that form, and with these powers, that the Consii- 
tution was submitted to the people of the several 
States for their consideration and decision.” 
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Coming thus directly from the sovereign people, | If it was the intention of the framers of the Consti- 


with the power to compel an oath of allegiance on 
the part of all legislative, judicial and executive 
officers of a State ; with a complete and undoubted 
obligation on the part of the State to deliver a per- 
son charged with crime in another State on the 
demand of the executive authority of the State 
having jurisdiction of the crime, by what process of 
reasoning can we arrive at the conclusion that the 
Constitution conferred no power upon the general 
government to compel the executive of a State to 
perform a merely ministerial duty, when that duty 
becomes necessary to ‘‘ support this Constitution ?” 
Every man elected as governor of a State becomes 
the agent of the United States for the purpose of 
carrying out the obligations which that State owes 
to the national government; he is the ministerial 
officer of the people who created the federal Consti- 
tution for the purpose of establishing a ‘‘ more 
perfect union,” and the fact that the Constitution 
of the United States compels him to take an oath 
to “support this Constitution,” necessarily implies 
the power to compel him to do so if he refuse to 
respect his obligations. He cannot be said to be 
supporting the Constitution when he deliberately 
refuses to perform a purely ministerial act necessary 
to make the Constitution effective, nor is this re- 
fusal any the less without the jurisdiction of the 
federal government because it is the act of the ex- 
ecutive officer of the State, and not of the State 
itself. The refusal of the governor to act is, in fact, 
the refusal of the. State; he is the only officer on 
whom this duty could devolve consistent with the 
dignity of States, and in harmony with the prac- 
tice between the confederated States when the 
present Constitution was adopted, and which, in re- 
spect to the rendition of prisoners, follows nearly 
the same language, the modifications being only 
such as were necessary in forming a ‘‘ more perfect 
union.” It is true, of course, that the Constitution 
does not say that the demand shall be addressed to 
the executive officer of the asylum State. ‘* But,” 
says Chief Justice Taney, in Kentucky v. Dennison 
(24 Howard 103), “the part of the clause in relation 
to the mode of demanding and surrendering the 
fugitive (with the exception of an unimportant 
word or two), is a literal copy of the article of the 
confederation, and it is plain that the mode of the 
demand and of the official authority by and to 
whom it was addressed, under the confederation, 
must have been in the minds of the members of the 
convention when this article was introduced, and 
that, in adopting the same words, they manifestly 
intended to sanction the mode of proceeding prac- 
ticed under the confederation—that is, of demand- 
ing the fugitive from the executive authority, and 
making it his duty to cause him to be delivered up.” 





tution to follow the practice of the confederated 
States in respect to this question, can there be any 
doubt of the fact that congress was, by necessary 
implication, endowed with the authority to enact the 
law, making it the duty of the executive of the asy- 
lum State to deliver persons charged with crime in 
another State upon a demand being made for such 
surrender, or that the people, acting in their high 
capacity as citizens of the United States, delegated 
to the federal judiciary the power to compel obedi- 
ence to that law ? Such aconstruction of the fund- 
amental law, making it subject to the will of an 
individual to defeat the declared purposes of the 
instrument, is consistent oniy with that ultra state’s- 
rights doctrine which denied the right of the fed- 
eral government to preserve the Union, and which 
has been set aside by the arbitrament of war. “The 
government and the citizens of the State,” says 
Chief Justice Chase, in the case of Texas v, White 
(7 Wallace, 727) ‘‘ refusing to recognize their consti- 
tutional obligations) and one constitutional obliga- 
tion can be no more binding than another) assumed 
the character of enemies, and incurred the conse- 
These new relations imposed 
new duties upon the United States. The first was 
that of suppressing the rebellion. The next was 
that of re-establishing the broken relations of the 
State with the Union,” and the same power which 
justifies the United States in suppressing a rebel- 
lion against the general obligations of the Constitu- 
tion, may be invoked to compel obedience to a 
particular mandate of the fundamental law, or the 
statutes enacted to put that mandate in operation. 
“In the exercise of the power conferred in the 
guaranty clause,” says Chief Justice Chase in the 
same case, ‘‘as in the exercise of every other con- 
stitutional power, a discretion in the choice of 
means is necessarily allowed. It is essential only 
that the means must be necessary and proper for 
carrying into execution the power conferred * * * 
and that no acts be done, and no authority exerted, 
which is either prohibited or unsanctioned by the 
Constitution.” 

It was understood by the men who took part in 
the developing of the Constitution, and presump- 
tively by those who took part in its ratification, that 
it was designed for the purpose of energizing and 
giving effect to the general government in all the 
powers necessary to accomplish the objects which 
made up the sum of delegated powers. We find 
Edmund Jennings Randolph, who sat in the con- 
vention which framed the Constitution, taking an 
active part in its discussion, telling the Virginia 
convention which ratified the instrument, in speak- 
ing of the articles of confederation then about to 
be superseded, ‘‘ I cannot otherwise conceive how 


quences of rebellion. 
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as 
they could have formed a system that provided no 
means of enforcing the powers nominally given it. 
Was it not a political farce to pretend to vest 
powers, without accompanying them with the means 
of putting them in execution?” (Elliott’s De- 
bates, vol. 3, page 57.) 

Edmund Pendleton, president of the Virginia 
convention, says in one of his speeches (page 68 
of Elliott's Debates), “If the Union of the States 
is necessary, government must be equally so ; for 
without the latter the former cannot be effectual. 
Government must then have its complete powers, or 
be ineffectual ; legislate to fix rules, impose sanc- 


tions, and point out the punishment of the trans- 


gressors of these rules— an executive to watch over 
officers and bring them to punishment — a judiciary 
to guard the innocent, and fix the guilty, by a fair 
trial; without an executive, offenders would not be 
brought to punishment, without a judiciary, any 
man might be taken up, convicted, and punished 


without a trial.” 

Francis Corbin, a member of the Virginia con- 
vention (Elliott’s Debates, page 24), says: ‘*‘ Yet we 
are told there is too much energy in this system. 
Coercion is necessary in every government. Justice, 
sir, cannot be done without it. It is more neces- 
sary in federal governments than in any other be- 
cause of the natural imbecility of such governments. 

* * This power is necessary in all govern- 
ments; a superintending coercive power is abso- 
lutely indispensable. This does not exist under the 
present articles of confederation. The 
powers of the general government are only of a 
general nature, and their object is to protect, defend 
and strengthen the United States; but the internal 
administration of government is left to the State 
legislatures who exclusively retain such powers as 
will give the States the advantages of small re- 
publics, without the dangers commonly attended on 
the weakness of such governments.” 


* * * 


James Madison, a member of the federal conven- 
tion, and a delegate in the Virginia convention 
(Elliott’s Debates, page 144), afterward President of 
the United States, says: ‘‘ The uniform conclusion 
drawn from a review of ancient and modern con- 
federacies, is, that instead of promoting the public 
happiness, or securing public tranquility, they 
have, in every instance, been productive of anarchy 
and confusion; ineffectual for the preservation of 
harmony, and a prey to their own dissensions and 
foreign invasions. * * * The Germanic system 
is neither adequate to the external defence, nor in- 
ternal felicity of the people, the doctrine of requi- 
sitions and quotas flourishes there. Without 
energy — without stability -— the empire is a nerve- 
less body. The most furious conflicts, and the most 
implacable animosities between its members, strik- 








ingly distinguish its his history. Concert and co- 
operation are incompatible with such an injudi- 
ciously constructed system.” 

John Marshall, one of the greatest of the justices 
of the Supreme Court, sitting as a delegate in the 
Virginia convention (Elliott’s Debates, 227), says: 
‘* A bare sense of duty, or a regard to propriety, is 
too feeble to induce men to comply with obliga- 
tions. We deceive ourselves if we expect any effi- 
ciency from them.” 

“The defects of the confederation,” says Ed- 
mund Randolph in the Virginia convention (Elliott’s 
Debates, page 104), ‘‘ consisted principally in the 
want of power. It had nominally powers — powers 
on paper which it could not use. * * * With- 
out adequate powers vested in Congress, America 
cannot be respectable inthe eyes of other nations. 
Congress, sir, ought to be fully vested with power 
to support the Union, protect the interests of the 
United States, maintain their commerce, and defend 
them from external invasions and insults and inter- 
nal insurrections; to maintain justice, and promote 
harmony and public tranquility among the States. 
A government not vested with these powers will 
ever be found unable to make us happy or respecta- 
ble; how far the confederation is different from such 
a government is known to all America, Instead 
of being able to cherish and protect the States, it 
has been unable to defend itself against the en- 
croachments made upon it by the States; every one 
of them has conspired against it.” 

It is possible that these great men, fully appre- 
ciating the needs of government; appreciating the 
necessity of reducing to a minimum the causes for 
disagreement between the States, and of providing 
ameans of peaceable settlement, neglected to invest 
congress with the authority to carry out the pro- 
visions for the rendition of persons charged in any 
State with treason, felony or other crime? Is it 
possible that ‘‘ we, the people of the United States,” 
and of the several States, in whom is vested the 
sovereignty, both of the States and the nation, were 
lacking in the authority to vest in congress the 
power to demand of the executives of the several 
States the discharge of a simple ministerial duty 
necessary to give effect to the Constitution? The 
objection of the learned court that congress might, 
in the exercise of such a power, impose excessive 
duties, or duties inconsistent with the dignity of 
the office of governor, is very much in the nature 
of a special pleading, and has no real bearing upon 
the question, because it is not contended that con- 
gress has any right in general to prescribe the 
duties of a governor of a sovereign State, but 
simply that it may require of the governor, as the 
executive head of the State government, the dis- 
charge of a particular duty which the people of tha 
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State owe to the sisterhood of States. It is a very 
different thing calling upon the governor to give 
effect to an agreement proceeding directly from the 
people, in pursuance of a policy in which all are 
equally interested, and a general power of prescrib- 
ing the duties of the governor, a distinction im- 
portant to the intelligent consideration of this 
question. The executive, as a constituent element 
of the body politic; as a party to the agreement to 
surrender persons charged in any State with 
“treason, felony or other crime,” upon the demand 
of the executive of the State having jurisdiction of 
the crime, knowing the obligation, accepts office 
bound by an oath to support the Constitution of 
the United States, and he is, for this purpose, as 
completely within the jurisdiction of a law of con- 
gress as though there were no State lines. He is 
acting, not as the governor, but as tiie State; his 
refusal becomes the refusal of the State to comply 
with its constitutional obligations, and it is idle to 
hold that a State may be coerced into obedience 
while its executive officer may disregard the obliga- 
tions assumed by the State with impunity. The gov- 
ernor is the officer chosen by the people of the 
State to speak for them in all matters in which the 
State is a party; he is the only officer who can law- 
fully appear and act for the State in its political 
capacity, and he is, therefore, the only person who 
could, by law, be charged with a ministerial duty 
in the discharge of an obligation which the people 
of the State had assumed. He enters upon the dis- 
charge of his duties bound by an oath to support 
the federal Constitution, which declares that ‘‘ This 
Constitution, and the laws of the United States 
which shall be made in pursuance thereof, * * * 
shall be the supreme law of the land,” and this law 
of congress, passed in 1793, ‘in pursuance ™ of the 
clause of the Constitution now under consideration, 
is, for the purposes of this discussion, as much a 
part of his oath-bound obligations as though the 
statute had been, in fact, a part of the federal Con- 
stitution. If the Supreme Court cannot coerce the 
executive of a State, compelling him to discharge 
the obligations which the people have taken upon 
themselves in their sovereign capacity, and which, 
as States, they are bound to perform, then, indeed, 
has a fatal defect been discovered in the instrument 
which we are all proud to acknowledge and obey, 
both in letter and in spirit, except when we happen 
to be vested with that ‘‘ little brief authority ” com- 
mon to governors of the States. 
Ben. S. Dean. 
JaMEsTOWN, N. Y., December 25, 1896. 
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By a majority of two the Alabama senate has 
passed a bill permitting women to practice law in 
that state. 





BEFORE THE FINAL BAR. 


pypewney W. BROOKE, the well-known criminal 

lawyer, died at the Smith infirmary, New 
Brighton, Staten Island, Feb. 7. Mr. Brooke was 
born in Philadelphia in April, 1836, and was gradu- 
ated from the University of Pennsylvania, being in 
the same class as Bishop Potter and Henry Watter- 
son. He began active life as a bank clerk in 1858, 
He served in the war of the rebellion. Mr. Brooke 
went to New York in 1871. He took part in many 
important cases, among them being those of the 
bank of England forgers, the sisters Woodhull and 
Claflin, accused of libel; the boodle aldermen, 
“Napoleon” Ives, and the Buchanan, Meyer and 
Fleming murder trials. 


Hon. Robert 8S. Emmett, Jr., assemblyman from 
the Second Westchester district, died in Albany, 
Feb. 7, after an illness of four weeks with typhoid 
fever. The deceased was but 28 years of age, a 
prominent practicing lawyer in New York city. 
He was a graduate of Columbia college. He wasa 
brother-in-law of Judge Martin J. Keogh, of the 
Supreme Court, second district. 


- — 


STATEMENTS IN PRESENCE OF THE 
ACCUSED. 


NM HE ruling of Mr. Justice Hawkins at the Old 

Bailey in Regina v. Greatrex-Smith, serves to 
call attention to an important point in the law of evi- 
dence. The defendant, a doctor, was charged with 
using instruments to procure miscarriage. The 
person upon whom they were said to have been 
used was dead. Shortly before her death, and 
knowing that she was dying, an inspector sent for 
the defendant and in his presence took down in 
writing the statement of the dying woman as to 
the cause of her death and the alleged use of instru- 
ments, which was signed by her. It was not taken 
as a dying deposition, no written notice had been 
given to the defendant to attend, and the statement 
was not made on oath nor in the presence of a 
magistrate, nor did the defendant admit the truth 
of any of the statements affecting him. The state- 
ment was at the trial tendered as evidence of a 
conversation held in the presence of the defendant, 
but was rejected because there was no evidence 
that the defendant assented to or admitted its 
truth, or as leading up to evidence of the conduct 
of the defendant. This ruling recalls the proper legal 
position of such statements, They are inadmissible 
except as explaining admissions or confessions, and 
the learned judge justly criticised the procedure 
adopted as permitting police officers to manufacture 
prejudice by extracting statements from dying per- 
sons.—London Law Journal. 
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Aotes of Recent Amevican Decisions. 

ATTORNEYS — DISBARMENT.—Where an attorney 
was guilty of forgery, but was acquitted on the 
plea of insanity, the court is warranted in disbar- 
ring him, and in refusing his re-enrollment after 
discharge from an insane asylum; the evidence not 
being sufficient to prove that he did not know 
right from wrong. (Jn re Kennedy [Penn.], 35 Atl. 
Rep. 995.) 


BILL AND NOTES — VOID CONSIDERATION — SALE 
OF LOTTERY TICKETS. — Under Code, § 4029, pro- 
viding that all notes or other contracts, mortgages, 
etc., when any part of the consideration thereof is 
money laid, staked, or bet at or upon any game or 
wager are absolutely void, a note and chattel mort- 
gage, part of the consideration of which is the 
price of tickets for raffle of a piano, are abso- 
lutely void. (Koster v. Seney [Iowa], 68 N. W. 
Rep. 824.) 


CARRIER OF GOODS — CONSTRUCTION OF CONTRACT 
—LiMiITaTion.—While a consignment of cotton 
was On a compress company’s platform, a railroad 
company executed to the owner a bill of lading 
therefor, and bound itself to transport it. The 
bill provided that the company and connecting 
carriers should not be liable for loss of or damage 
to the cotton ‘‘ while in transit, or while in depot or 
place of transhipment, or of landing at place of 
delivery.” While yet on the compress company’s 
platform, the cotton was burned: Hel/, that the 
cotton was not constructively in transit. (Armory 
Manufg. Co. v. Gulf, C. & S. F. Ry. Co. [Tex.], 37 
8. W. Rep. 856.) 


CHATTEL MORTGAGE — TAKING POSSESSION.—The 
discretion conferred upon a mortgagee by a stipula- 
tion authorizing him to take possession of the mort- 
gaged chattels at any time he feels himself insecure 
is not an arbitrary one, but depends upon some act 
of the mortgagor, done or threatened, which tends 
toimpair the security. (Brown v. Hogan [Neb.], 
69 N. W. Rep. 100.) 


CRIMINAL EVIDENCE — RAPE — AGE OF PROSECU- 
TRIx.—On a trial for rape, where the prosecutrix 
was under the age of consent, she may testify to 
her age, though her knowledge of it is derived 
from statements of the parents or from family 
reputation. (People v. Ratz [Cal.], 46 Pac. Rep. 
915.) 


CRIMINAL LAW — LARCENY.—The defendant hav- 
ing been indicted for the larceny of a skiff, and the 
proof showing that he was found in possession of 
the property, apparently stolen recently, it was com- 
petent for him, as a witness in his own behalf, to 
negative the existence of felonious intent by stat- 





ing that he had taken the skiff for the purpose of 
evading arrest under a warrant for robbery, and 
had carried with him a friend by whom it was 
to be returned to theowner. (State v. Dillon [La.], 
20 South. Rep. 913.) 


FRAUDULENT CONVEYANCE.—A conveyance made 
by a debtor for the express purpose of protecting 
his interest in the property against a pending suit 
is fraudulent and void as against the plaintiff in 
that suit, and equally fraudulent and void as against 
the debtor’s assignee in insolvency. (Thompson v. 
Robinson [Me.], 35 Atl. Rep. 1002.) 


FRAUDULENT CONVEYANCES — PREFERRED CRED- 
1roR.—J. was in embarrassed circumstances, and 
his creditors were urging him to secure their claims. 
He was indebted to his son for services actually 
rendered at a stipulated price while he was solvent. 
J. voluntarily executed his note, secured by a deed 
of trust of his personal property, in favor of his 
son; Held, a valid transaction.— Wilson v. Jones, 
U. 8.C. C., W. D. [Va.], 76 Fed. Rep. 484. ) 


GUARDIAN AND WARD — LIABILITY OF SURETIES. 
— The sureties of a deceased guardian are liable 
for losses sustained by the ward because of the 
guardian’s failure to make any effort to collect a 
note due the estate while the maker was still solvent. 
(Ames v. Williams [Miss.], 20 South. Rep. 877.) 


INSANITY — MANAGEMENT OF ESTATE, — Where 
the wife is not a party to proceedings to have a 
receiver appointed for an insane husband's estate, 
the validity of the marriage contract cannot be at- 
tacked by ex parte affidavits. (Jn re Hybart [N. Car.], 
25 8S. E. Rep. 963.) 


INSURANCE — PAROL CONTRACT TO RENEW POL- 
icy. —An oral contract to renew a policy of insur- 
ance is valid, though the premium was not paid at 
the time of renewal, if credit was given, or it 
appears from the circumstances and the situation of 
the parties that such payment was not required. 
(King v. Cox [Ark.] 37 8.W. Rep. 877.) 

JUDGMENT — LIEN — FRAUD. — A judgment cred- 
itor, who advises the debtor to make a fraudulent 
conveyance in order to cheat another creditor, does 
not thereby lose the lien of his judgment. (Fidler 
v. John [Penn.], 35 Atl. Rep. 976.) 


MARINE INSURANCE — INTOXICATION. — Incompe- 
tency of the master is not established as a defense 
against a claim of loss on a marine policy by proof 
of asingle instance of more or less intoxication, 
where previous good character and competency are 
established. (Rogers v. tna Ins. Co. [U. 8. D. C., 
8. D. N. Y.], 76 Fed. Rep. 569.) 


MoRTGAGE OF MARRIED WOMAN — ESTOPPEL.— A 
married woman, who was at the time a minor, exe- 
cuted a note and a mortgage purporting to convey 
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her separate real estate to secure the note. The 
mortgage was void because not executed in accord- 
ance with the statute: Held, that fraudulent 


representations made by her at the time the mort- 
gage was executed, that she was 21 years of age, 
would not estop her to assert the invalidity of the 
mortgage, though the representations were material 
inducements towards the making of the loan. 
(Carolina Interstate Building & Loan Assn. v. 
Black [N. Car.], 25 8. E. Rep. 975.) 


PARTNERSHIP — POWERS OF SURVIVING PARTNER. 
—Asurviving member of a partnership has full 
power to control and dispose of the firm assets for 
the purpose of winding up its affairs, and may exe- 
cute a mortgage thereon to secure a firm creditor; 
and such a mortgage is not rendered invalid by the 
fact that it also secures money borrowed by the 
surviving member after the death of his partner, 
which was used in payment of partnership debts. 
(Burchinell v. Koon [Colo.], 46 Pac. Rep. 932.) 


RAILROADS — RECEIVERS —- CLAIM8 FOR SUPPLIES. 
—Railroad receivers coming into possession of 
earnings of the road should pay therefrom all debts 
for supplies contracted within “a reasonable time 
prior to the receivership, before spending any part 
thereof in betterment of property or payment of in- 
terest on mortgage debts. (Southern Ry. Co. v. 
American Brake Co. [U. 8. ©. of App., Fourth 
Circuit], 76 Fed. Rep. 502.) 


REMOVAL OF CAUSES— CORPORATIONS. — Corpo- 
rations created by acts of congress are entitled to 
remove to the federal courts suits brought against 
them in the State courts on the ground that such 
suits are suits “arising under the laws of the 
United States.” (Supreme Lodge of Knights of 
Pythias of the World v. Hill [U. 8S. C. C. of App., 
Fourth Circuit}, 76 Fed. Rep. 468.) 


TRESPASS —- MEASURE OF DAMAGES.—-The measure 
of damages recoverable in an action of trespass for 
an injury to realty, by the inadvertent removal of 
part of coal, is its value as a part of the realty, and 
not as a chattel after its removal. (Warrior Coal & 
Coke Co. v. Mabel Min. Wo. [Ala.}, 20 South. Rep. 
918.) 


WILLS — CONDITIONS AND RESTRICTIONS.— In an 
action to construe a will, where there is nothing to 
prevent the application of the rule that if a testatur 
intends one thing, and yet declares the opposite by 
the terms of his formal and final expression of 
intent, the latter must control, it is proper to ex- 
clude evidence to show the personal intent of testa- 
tor, as distinguished from the intent which the 
will exhibits on the point at issue. (Mersman v. 
Mersman [Mo.], 37 S. W. Rep. 909.) 








Legal Notes of Mertinence. 

|" as was suggested by several penologists in last 

Saturday’s Mail and Express, the present law 
which restrains convicts in New York State prisons 
from engaging in most kinds of manual labor turns 
the attention of prison 
courses for the idle convicts, it may not be such a 
Perhaps making shoes, 


wardens to educational 


deplorable measure after all. 
caning chairs and sewing undergarments may not 
be the best method of reforming criminals. The 
new Constitution may be the means of transforming 
the penitentiaries from workshops into trade schools, 
In this change free labor could have no chance for 
complaint, and the convict who really desires to 
reform would have the best possible training for an 
after life of usefulness.—W. Y. Mail and Express. 


The Alabama Supreme Court has decided the 
anti-gambling law of the State to be constitutional, 
and all of the pool rooms have discontinued 
business. 

The following interesting story is told of Judge 
Nathan Goff, of West Virginia, who is understood 
to have been selected by President-elect McKinley 
as one of his cabinet: ‘‘An incident which 
greatly attached Judge Goff to the people of his 
native State was the patriotic letter which he wrote 
when confined in the dungeons of Libby prison 
during the late Civil War. Judge Goff, then a 
Union soldier, was taken prisoner Jan. 20, 1864, 
and was confined for four months in Libby. A 


lias 


rebel spy named Armsey was likewise captured and 
incarcerated within the federal lines and condemned 
to be shot. Goff was held as a hostage for the spy, 
and word was sent to the federal government that 
he would be shot if Armsey was executed. Goff 
heard it and wrote these lines to President Lincoln: 
‘If Armsey is guilty he should be executed regard- 
less of its consequences to me. The life of a single 
soldier should not stand in the way of adherence to 
the great principle." The letter is on file in the 
war office.” 

A curious case has just been decided by the 
Supreme Court of Ohio. Schumucker 
bought a farm belonging to the estate of a farmer 
named Cadwallader. Schumucker and his hired 
man, according to the testimony of the latter, 


Jacob 


found two pailfuls of gold and silver money on the 
farm. Schumucker refused to divide with the hired 
man, who sued for a share. Thus the find came to 
the knowledge of the Cadwallader heirs, who sued 
for the whole of it. The Supreme Court awards it 
all to Schumucker on the ground that no one proves 
a better right to it. The theory of the decision 
seems to be that the purchaser of the farm bought 
all there was on it, unless the ownership of any- 
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thing found thereon by some one else could be 
clearly proved. This shut out the hired man 
because the farm wasn’t his, and his only claim to 
ownership of the treasure was that of a finder. And 
it shut out the heirs because they could not prove 
ownership otherwise than as legatees, and that, such 
as it was with respect to the treasure, has been dis- 
posed of by sale. 


A bill has been introduced in the Illinois Legisla- 
ture to repeal the libel law passed at the last ses- 
sion, which provided that no person can collect 
punitive damages from a newspaper in case of libel, 
and that malice must be shown. 


That a railroad collision is costly, as well as dis- 
astrous, has been demonstrated by the amount of 
money which the West Jersey and the Philadelphia 
& Reading have paid out as a consequence of the 
Atlantic City disaster, when forty-four persons were 
killed and a large number injured, last summer. It 
has cost the road thus far nearly $1,000,000 to 
settle claims for damages, and all the cases have not 
been settled yet. The accident was caused by a 
Reading flyer crushing into a West Jersey excur- 
sion train, on which were the Order of Red Men re- 
turning from a day’s outing at the seashore. One 
of the latest claims to be settled is that of Mrs. 
Samuel Myta, of Bridgeton. She brought suit for 
$90,000 for the killing of her husband and daughter, 
and the injury of herself and son. The road has 
settled with her, and the amount is said to have 
been $30,000. 


The Supreme Court of Indiana has just rendered a 
notable decision. 


It held that where a gas com- 


pany, having the monopoly of furnishing natural 
gas to the people of a town, through its negligence, 
fails to furnish the gas at a time when the weather 
makes a fire necessary, and the consumer is unable 
to obtain other fuel, and this fact causes the con- 
sumer’s children to become sick and die, the gas 
company is liable to damages for death of the 
children. 


Perhaps the most remarkable criminal case on 
record is that of Weatherholtz, in Virginia. Mrs. 
Weatherholtz was shot dead by some one hidden in 
the barn. Her husband was fairly convicted of the 
deed. The jury brought in a verdict of murder in 
the second degree. The court set the verdict aside 
and ordered a new trial, because the evidence clearly 
indicated murder in the first degree. On second 
trial the defendant’s attorney moved for a discharge, 
The man could not again be tried for murder in the 
first degree, and, as a verdict of guilty in the 
second would surely be set aside, Weatherholtz was 
discharged. There is not and never was a doubt 
he “laid in wait” and shot his wife, killing her. 
Yet he escaped scot-free. 





Humors of the Law. 
Counsel (in will contest)— Did you see Mr. 
Timson, the testator, a short time before his death? 
Witness — Yes; I saw him every day for a week 
before he died. 

Counsel — What, in your opinion, was his mental 
condition at that time? 

Witness —I am satisfied that he was very much 
He had a singular delusion which 
nothing could remove. 

Counsel — What was the nature of the delusion ? 

Witness — Mr. Timson imagined he had made a 
will that could not be broken; he repeatedly said 


so. And he held to this delusion till the end.-— 
N. Y. Journal. ‘ 


unbalanced. 


It is an old story, and probably all the lawyers 
know it. It is told here only for purposes of preser- 
vation, for it is too good to be lost. But if, mean- 
time, any man should find it for the first time an 
additional purpose will have been served. 

Emory A. Storrs had owed a tailor for a number 
of years, and had given the ninth part of a man no 
assurance that he would pay the bill in as many 
years tocome. The lawyer was easily the wit of 
the bar and the best extempore speaker in Chicago. 
So brilliant were his attainments that a prominent 
place was accorded him in entertaining Lord Coler- 
idge, chief justice of England, on the visit of that 
Storrs was as generous as 
he was impecunious. If the man had had a fortune, 
he would have spent it likeaking. In nothing but 
the lack of money was he anything less than mag- 
nificent. He invited the lord chief justice to a 
supper at Kinsley’s and the invitation was accepted. 
It was to be a pretty sumptuous affair. But so 
capable a promoter was Mr. Storrs that the funds 
were all provided, and the guests gathered for the 
supper, the lord chief justice among them. Right 
here the base tailor came along and levied on the 
very food and drink to satisfy his bill. His con- 
stables had possession, and the supper waited, In 
that terrible embarrassing moment the claim was 
satisfied by friends of the lawyer, and then Mr, 
Storrs proved his mettle by saying the best thing of 
his life. 

‘«Tt is the first time in the history of the world, 
I believe, that the Lord’s supper was ever levied 
upon. ” 

A man who can say that— under those circum- 
stances —- has a right to get into debt. — Chicago 
Post. 


great man to Chicago. 


Justice—* You are charged with stealing Colonel 
Julep’s chickens. Have you any witnesses?” 

Uncle Mose—‘‘I heb not. I don’t steal chickens 
befo’ witnesses.” 
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Aew Books and Rew Editions. 


Beach ON ReEceIvers.—-A new and enlarged 
edition, with extended consideration of re- 
ceivers of Corporations, by Charles Fisk Beach, 
Jr., of the New York Bar, with elaborate ad- 
ditions to the text and notes, and material 
changes therein, by William A. Alderson, of 
the St. Louis Bar. Baker, Voorhis & Co., 
New York. 

The second edition of this valuable work, origi- 
nally published nearly ten years ago, is by no means 
a mere reprint; it is much enlarged, and in many 
respects greatly altered, Mr. Alderson having been 
given authority by the publishers to change the text 
and notes, and add thereto in any particular 
desired. That he has accomplished this work 
admirably is shown by an examination of the 
volume. His clear and vigorous discussion of im- 
portant and mooted questions, and the expression 
of his own views upon questions as to which courts 
have disagreed, and concerning propositions not 
yet adjudicated have greatly increased the value of 
the original work as a thorough text-book, making 
it much more than a mere digest. Attention is 
particularly directed to the following entirely new 
and important sections: 1, 2, 3, 10, 11, 19-21, 28a, 
82-34, 48, 51, 117, 119, 139, 146, 148, 161, 185, 205, 
209, 260, 261, 264, 268, 298, 301, 305, 309, 327-329, 
337, 338, 373, 378, 879, 383, 391, 392, 402, 403, 405, 
412, 414, 419, 421, 423, 424, 425, 426, 476, 477, 651, 
652, 653, 658, 659, 693, 696, 714, 721, 776, 803-823. 

In these sections some important questions con- 
cerning receivers, not to be found mentioned in any 
other work upon the subject, are discussed, while 
the treatment of other topics is far more extended 
than that of any other author. The foregoing are 
only some of the new sections in the book, while 
there are material changes and elaborate additions 
to a large number of the original sections, some of 
which have been partially or wholly re-written. 

It has evidently been Mr. Alderson’s special 
object to make the new edition a practical treatise 
upon the subject; the procedure and practice in re- 
ceivership proceedings having received particular 
attention. This is especially evidenced by the 
chapter upon the Principles Attending the Appoint- 
ment of Receivers, Appeals, Proceedings to Obtain 
the Appointment, Pleadings, Suits by and Against 
Receivers, and the final chapter, which is a general 
statement of the Practice and Proceedings in Re- 
ceivership Cases. The chapters upon Receivers of 
Railroads, Receivers of Corporations Other than 
Railways, and Receivers’ Certificates will be found 
most comprehensive and elaborate. An estimate of 
the matter added to the original edition may be 
had by considering that the pages of the present 
edition are larger, and outnumber those of the first 
by 144, while a large number of additional cases is 
cited and considered. At the same time the 
arrangement of the contents of the book is entirely 
systematic and harmonious. The appearance of 
this work is especially timely in view of the growth 
and importance of the subject of this treatise. 





A TREATISE ON Express TrRusTs AND Powers, 
under the New York Revised Statutes and the 
Real Property Law of 1896, with an appendix 
showing the sources of the sections cited, and a 
table of Comparative Texts of the Revised 
Statutes and the Real Property Law, by Stewart 
Chaplin, author of Suspension of the Power of 
Alienation. New York: Baker, Voorhis & Co., 
1397. 

A careful examination of this work bears out the 
claim that it covers in a detailed and systematic man- 
ner the entire field of Express Trusts and Powers un- 
der the Revised Statutes and the Real Property Law 
of 1896. It thus deals with a broad and most import- 
ant class of questions constantly arising in connec- 
tion with the settlement of property, real and 
personal, the drawing, construction and validity of 
wills and deeds, and the administration and execu- 
tion of trusts and powers. The revolution which 
was effected by the Revised Statutes in the law of 
trusts and powers; the great body of case law 
peculiar to this State; the recent and numerous 
changes effected by the Real Property Law; and 
the fact that the general text-books in this field 
have a very limited value for use in New York, 
all combine to lend special importance to the ap- 
pearance of this book as the only work devoted to 
Trusts and Powers as they exist in New York. 

It cites twenty-seven hundred cases, nearly all de- 
cidedin New York. In addition to tables of cases 
and statutes cited, and an unusually full index fur- 
nished with abundent cross references, it contains also 
a tuble showing the source of each section cited from 
the Real Property Law; a table giving, side by side 
in parallel columns, the text of principal section 
cited and the text of the corresponding section of 
the Revised Statutes, and a table of index topics 
showing at a glance all the headings employed in 
the index—a novel feature which cannot fail to be of 
material service in facilitating the convenient use of 
the index. 

While it is true that our statutes have deprived 
the general treatises on Trusts and Powers of much 
of their value for local use, there has been hitherto 
no attempt to present a systematic and detailed 
statement of the law of New York in this field. 
Mr. Chaplin’s work will be found careful and accu- 
rate as well as exhaustive. 


AMERICAN Strate Reports, containing the cases of 
general value and authoriy subsequent to those 
contained in the American Decisions and the 
American Reports, decided in the Courts of 
Last Resort of the several States, selected, re- 
ported and annotated by A. C. Freeman, and the 
associate editors of the American Decisions. 
San Francisco: Brancroft-Whitney Company, 
1896. 

This is volume fifty-one of the American State 
Reports, and contains cases selected and re-reported 
from the State Reports of Florida, Georgia, Indiana. 
Iowa, Maine, Maryland, Minnesota Missouri, New 
Jersey (law and equity), New York, Pennsylvania, 
South Carolina and Wisconsin. In this volume 147 
cases are reported. 
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ALBANY, FEBRUARY 20, 1897. 





Current Topics. 


— the decisions which were handed 
i down by the New York Court of Appeals 
on the twelfth instant, the one entitled Charles 
W. Little v. A. Bleecker Banks is of interest to 
the profession. From the acquaintance which 
the litigants have with the members of the bar 
generally, and the nature of their business, 
lawyers throughout this State, and even embrac- 
ing a wider circle, will be attracted from the 
nature of the controversy and the decision. 

Mr. Banks, of this city, entered into a con- 
tract in 1877, whereby for three years he was 
to have the publication of the “ New York Re- 
ports.” The contract provided that he was to 
sell the volumes without specifically naming 
any period during which he was required to 
sell. 

The contract was let pursuant to the code 
provision, limiting the period for such con- 
tracts to three Under the 
referred to, volumes 69 to 80, both inclusive, 
were published. 


years. contract 


In August, 1890, the plaintiff, Little, made-a 
den.and of Mr. Banks for volumes 79 and 8o, 
In Mr. 
Banks’ absence from his place of business the 
demand was refused, and on ten successive 
dates was the demand repeated. 
Mr. 
thousand dollars liquidated damages, so fixed 


tendering the original contract price. 


Thereupon 


Little began this action, claiming one 


in the original contract ; being $100 each for 
ten demands and refusals. 

Mr. Banks defended principally upon the 
ground, and claiming that the time within 
which he was required to furnish the volumes 
had expired ; that he was no longer bound by 
the terms of the contract to deliver the volumes 
at the contract price, nor subject to the penal- 
ties for a refusal. 

The first trial resulted in a verdict for the 
plaintiff for a thousand dollars ; the trial judge 


having refused to allow the defendant to in- 
Von. 55 — No. 8. 





troduce evidence tending to show that the 
demands for the volumes had not been made 
at the place designated for the sale of the 
volumes. On appeal by the defendant, the 
General Term reversed the judgment for error 
in this respect, declining to pass upon the 
main question urged on behalf of the defend- 
ant, that the contract had expired. 

Upon a new trial there was again a verdict 
for the plaintiff for a thousand dollars, from 
which the defendant again appealed to the 
General Term, which reversed the judgment, 
upon the ground that the contract required the 
defendant to give the public only a reasonable 
time to obtain the volumes after their publica- 
tion. The case is reported in 77 Hun, 51t. 

From this determination the plaintiff ap- 
pealed to the Court of Appeals, giving the 
usual stipulation for judgment absolute in case 
of affirmance. 

The contention of the plaintiff was, that 
under the contract it was the duty of the con- 
tractor to publish and sell the volumes pro- 
duced under the contract during the terms of 
the copyright. This contention was combated 
on behalf of the defendant, inasmuch as such 
a construction would entirely nullify the pro- 
visions of law relative to the copyright of 
these reports ; the contract containing a clause 
in accorance with the Code provisions on the 
subject, that the contractor shall have no in- 
terest in, or any concern with the copyright. 
For many years it has been the policy of the 
State to prevent the copyright from being 
taken or held by the publisher. It was urged 
on behalf of the defendant, that because of no 
time being specified within which he must sell, 
the ambiguity thus existing would be construed 
by the courts to mean a reasonable time; and 
that thirteen years from the making of the con- 
tract and ten years after its expiration was not 
a reasonable time. 

This view was approved by the Court of 
Appeals, for the judgment of the General Term 
was affirmed without opinion. 

As we have already stated, it is a matter of 
interest to the profession; for while it will not 
practically affect the cost of the vo lumes to the 
members of the bar—and as _ we understand 
subsequent contracts make specific provision 
for the sale of the volumes — it seems to illus- 





114 - ‘THE ALBANY LAW JOURNAL. 


























= 





trate that an unconscionable attempt to seek 
advantage, by means of suits for penalties, will 
not find great encouragement. 


That a prosecuting attorney isa judicial officer, 
‘and therefore not liable in an action for libel 
for reading in court an indictment in which he 
has maliciously included as a co-defendant one 
against whom no evidence was produced before 
the grand jury, and against whom no bill was 
in fact found, is held in Griffith v. Slinkhard 
[Supreme Court of Indiana], 44 N. E. Rep. 
1OOI, 


The Supreme Court of New York, Appellate 
Division, First Department, recently handed 
down a decision in the case of the People, etc., 
respondents, v. John B. Doris, appellant, 
which will be heartily approved by every per- 
son who desires to see the stage purified and 
elevated. The defendant was convicted, under 
section 385 of the Penal Code, of the misde- 
meanor of maintaining the public nuisance. The 
nuisance consisted of a public performance, in 
a theatre in New York city of a pantomime 
called “ Orange Blossoms” which, as the infor- 
mation charged, was offensive to public de- 
cency. The pantomime commenced with the 
scenic representation of a bed chamber, to 
which a bride and bridegroom resort late upon 
the night of their wedding day. They were 
accompanied by the bride’s parents. After the 
clock strikes twelve, the parents depart, and 
the young couple are left alone. The husband 
then falls on his knees before his wife. She 
raises him up, and, as she complains of a head- 
ache, he takes her to the bed and suggests that 
she lie down. She requests him to leave the 
room. He refuses declaring that they are 
married. She insists however, and takes him 
to the door. There he puts his hand up to in- 
dicate that he will be back in five minutes, and 
then he goes out. The woman then proceeds 
to undress herself completely, and to put on 
her nightgown. She apparently removes even 
her slippers, garters and stockings. In re- 
moving her clothing, however, she dexterously 
limits the exposure of her person. When she 
is entirely prepared to retire, she gets into bed, 
and turns down the light. At that moment 
there is a knock at the door, and she says 
“Entrez.” Upon this the curtain falls. The 








‘ 


word “entrez” is the only word spoken 
throughout. The rest is dumb show. 

Judge Barrett, who wrote the opinion well 
said that the one all-pervading feature of the 
performance was its suggestiveness. Take that 
away and nothing would be left at all calcu- 
lated to draw a crowd. It is well settled that 
whatever outrages public decency and is inju- 
rious to public morals is indictable. In answer 
to the contention of the defendant's counsel, 
that public decency was not offended because 
the actress who played the part of the bride 
exposed very little of her person, the court 
remarks that such a performance as that under 
consideration was really much more dangerous 
to public morals than any mere vulgar exhibi- 
tion of nudity ; the latter may arouse impure 
thoughts, but it is more apt to excite disgust. 
“The greater danger lies in an appeal to the 
imagination; and when the suggestion is im- 
moral, the more that is left to the imagination, 
the more subtle and seductive the influence.” 
As to the second claim of the defence, that the 
suggestiveness of the exhibition was connected 
with lawful marriage and not with illicit rela- 
tions; the court well remarks : 

‘‘The appellant’s second position is some- 
what startling. Its logic would justify an ad- 
vance into even a grosser domain than that of 
suggestiveness. According to this view, no 
public display of any form or expression of 
marital intimacy could be held to be indecent. 
The proposition is preposterous. The picture 
is none the less licentious because it is painted 
upon a clean canvass. ‘The aim here was not 
to honor, but to degrade marriage ; and the 
defendant’s guilt is enhanced, not diminished, 


by his utilization of its sacred confidences to 
serve his criminal purpose.” 


Thus not only the question whether a so- 
called dramatic performance, offensive to de- 
cency, can be suppressed as a nuisance is 
decided in the affirmative, but broad, general 
principles are laid down with reference to the 
important question of the limits of dramatic 
and theatrical license. 


Apropos of Senator Guy’s bill which pro- 
poses to make legal in this State the accept- 
ance of a verdict of ten, instead of twelve, men 
in civil cases, Mr. R. Vashon Rogers, well- 
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known barrister of Kingston, Ont., kindly 
writes the ALBANY LAW JouRNAL, enclosing a 
copy of an act which was passed by the Ontario 
legislature two years ago, and which Mr. 
Rogers declares has worked in practice in an 
apparently satisfactory manner. The matter is 
of sufficient :mportance to warrant the publi- 
cation of the text of the Canadian statute, 
which is given herewith : 


Chap. 16, 1895, Ontario Statutes. 


“In all civil cases at the time of the pass- 
ing of this act or thereafter depending in the 
High Court of Justice orin a County Court, or 
in any matter or cause within the jurisdiction 
of the Provincial legislature where issues are 
tried, or where damages are assessed by a jury 
it shall be sufficient if ten of the jurors em- 
panelled for the trial or assessment shall agree 
instead of twelve as heretofore required ; and 
in such case ten jurors may give the verdict or 
answer the questions submitted to the jury by 
the judge. 

“2. If at the trial of any action or issue or 
assessment of damages now pending or here- 
after brought a juror should die or become 
incapacitated by illness or any other cause from 
continuing to sit or act on the jury, or if it 
should be discovered that one of the jury 
sworn has an interest in the result, or is a 
relative of any of the parties to the suit within 
the degree of first cousin, the presiding judge in 
case of such illness, interest, relationship or other 
cause may discharge such juror, and may in 
any case direct that the trial or assessment shall 
proceed on such terms as he thinks fit with 
eleven jurors, and in such case ten jurors may 
give the verdict or answer the questions sub- 
mitted to the jury by the judge. 

“3. A verdict rendered or question answered 
under the provisions of this act, shall have the 
same effect as the verdict or answer heretofore 
given by twelve jurors.” 


The Supreme Court of the United States 
recently handed down a decision of consider- 
able importance with respect to the rights of 
seamen, under the laws of the United States. 
It was in the case of Robert Robertson et al., 
appellant v. Barry Baldwin, being an appeal 
from a judgment of the District Court for the 
Northern District of California, rendered Aug. 
5, 1895, dismissing a writ of habeas corpus issued 
upon the petition of Robertson et al. The 
petition set forth, in substance, that the pe- 
titioners were unlawfully restrained of their 
liberty by Barry Baldwin, marshal for the 





Northern District of California, in the county 
jail of Alameda county, by virtue of an order 
of commitment made by a United States com- 
missioner, committing them for trial upon a 
charge of disobedience of the lawful orders of 
the master of the American barkentine Arago; 
that such commitment was made _ without 
reasonable or probable cause, in this: That at 
the time of the commission of the alleged 
offense petitioners were held on board the 
Arago against their will and by force, having 
been theretofore placed on board said vessel by 
the marshal for the district of Oregon, under 
the provisions of R. S. section 4596, subdivision 
1, and sections 4598 and 4599, the master 
claiming the right to hold petitioners by virtue 
of these acts ; that sections 4598 and 4599 are 
unconstitutional and in violation of section 1 of 
article III, and of the fifth amendment to the 
Constitution ; that section 4598 was also re- 
pealed by congress on June 7, 1872 (17 Stat. 
262), and that the first subdivision of section 
4596 is in violation of the thirteenth amend- 
ment, in that it compels involuntary servitude. 

The record showed that the petitioners had 
shipped on board the Arago at San Francisco 
for a voyage to Knappton in the State of Wash- 
ton; thence to Valparaiso; and thence to such 
other foreign ports asthe master might direct, 
and return to a port of discharge in the United 
States; that they had each signed shipping 
articles to perform the duties of seamen during 
the course of the voyage ; but, becoming dis- 
satisfied with their employment, they left the 
vessel at Astoria, in the State of Oregon, and 
were subsequently arrested under the provisions 
of R. S. sections 4596 to 4599, taken before a 
justice of the peace, and by him committed to 
jail until the Arago was ready for sea (some 
sixteen days), when they were taken from the 
jail by the marshal and placed on board the 
Arago against their will; that they refused to 
“turn to” in obedience to the orders of the 
master, were arrested at San Francisco, charged 
with refusing to work in violation of R. S. 
section 4596; subsequently examined 
before a commissioner of the Circuit Court, and 
by him held to answer such charge before the 
District Court for the Northern District of 
California. Shortly thereafter they sued out 
this writ of habeas corpus, which, upon a 
hearing before the District Court, was dismissed, 


were 
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and an order made remanding the prisoners to 
the custody of the marshal. 

The record raised two important questions. 
First, as to the constitutionality of R. S. sec- 
tions 4598 and 4599, in so far as they confer 
_ jurisdiction upon justices of the peace to ap- 

prehend deserting seamen and return them to 
their vessel; second, as to the conflict of the 
same sections and also section 4596 with the 
thirteenth amendment to the Constitution, 
abolishing slavery and involuntary servitude. 
The majority opinion, written by Justice Brown, 
holds that the power of justices of the peace to 
arrest deserting seamen and deliver them on 
board their vessel is not within the definition 
of the “judicial power” as defined by the Con- 
stitution, and may be lawfully conferred upon 
State officers, As to the second contention, 
the court holds that the question as to alleged 
conflict between sections of the Revised Statutes 
referred to and the thirteenth amendment 
depends upon the construction given to the 
term “involuntary servitude.” ‘‘ Does the 
epithet ‘involuntary ’ attach to the word ‘ servi- 
tude’ continuously, and make illegal any ser- 
vice which becomes involuntary at any time 
during its existence; or does it attach only at 
the inception of the servitude, and characterize 
it as unlawful because unlawfully entered into ?” 
On this point the court says : 

“ If the former be the true construction, then 
no one, not even a soldier, sailor or apprentice, 
can surrender his liberty, even for a day; and 
the soldier may desert his regiment upon the 
eve of battle, or the sailor abandon his ship at 
any intermediate port or landing, or even in a 
storm at sea, provided only he can find means 
of escaping to another vessel. If the latter, 
then an individual may, for a valuable con- 
sideration, contract for the surrender of his 
personal liberty for a definite time and for a 
recognized purpose, and subordinate his going 
and coming to the will of another during the 
continuance of the contract; — not that all such 
contracts would be lawful, but that a servitude 
which was knowingly and willingly entered into 
could not be termed involuntary. ‘Thus, if 
one should agree, for a yearly wage, to serve 
another in a particular capacity during his life, 
and never to leave his estate without his con- 
sent, the contract might not be enforcible for 
the want of a legal remedy, or might be void 





upon grounds of public policy, but the servi- 
tude could not be property termed involuntary. 
Such agreements for a limited personal servi- 
tude at one time were very common in England, 
and by statute of June 17, 1823 (4 Geo. IV, 
ch. 34, sec. 3), it was enacted that if any ser- 
vant in husbandry, or any artificer, calico 
printer, handcraftsman, miner, collier, keel- 
man, pitman, glassman, potter, laborer or other 
person, should contract to serve another for a 
definite time, and should desert such service 
during the term of the contract, he was made 
liable to a criminal punishment. The breach 
of a contract for personal service has not, how- 
ever, been recognized in this country as in- 
volving a liability to criminal punishment, 
except in the cases of soldiers, sailors, and 
possibly some others, nor would public opinion 
tolerate a statute to that effect.” 

But the court goes farther, holding that, even 
if the contract of a seaman could be considered 
within the letter of the thirteenth amendment, 
it is not, within its spirit, a case of involuntary 
servitude. Services which have, from time 
immemorial, been treated as exceptional, should 
not be regarded as within its purview, and from 
the earliest historical period the contract of the 
sailor has been treated as an exceptional one, 
involving, to a certain extent, the surrender of 
his personal liberty during the life of the con- 
tract. Indeed, the business of navigation could 
scarcely be carried on without some guaranty, 
beyond the ordinary civil remedies upon con- 
tract, that the sailor will not desert the ship at 
a critical moment, or leave her at some place 
where seamen are impossible to be obtained, 
and numerous ancient and modern authorities 
are cited upon this point. The judgment of 
the court below was affirmed. 

Justice Harlan writes a dissenting opinion, 
in which he quotes the constitutional provision 
that involuntary servitude can only exist law- 
fully in the United States as a punishment for 
crime, of which the party shall have been duly 
convicted, and holds that a condition of en- 
forced service, even for a limited period, in the 
private business of another, is a condition of 
involuntary servitude. Justice Harlan adds: 
“Tf it be said that government may make it 
a criminal offence, punishable by fine or im- 
prisonment, or both, for any one to violate his 
private contract voluntarily made, or to refuse 
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without sufficient reason to perform it, a propo- 
sition which cannot, I think, be sustained at 
this day in this land of freedom, it would by 
no means follow that government could, by 
force applied in advance of due conviction of 
some crime, compel a freeman to render per- 
sonal services in respect of the private business 
of another.” Justice Harlan is also equally 
clear that the decision of the court cannot be 
sustained under the clause of the Constitution 
granting power to congress to regulate com- 
merce with foreign nations, and among the sev- 
eral States. [It may be here remarked that 
the shipping articles signed by the appellants 
left the term of their service uncertain, and 
placed no restriction whatever upon the route 
of the vessel after it left Valparaiso, except that 
it should ultimately return to some port of the 
United States.] Justice Harlan holds that 
the condition of one who contracts to render 
personal services, in connection with the pri- 
vate business of another, becomes a condi- 
tion of involuntary servitude from the moment 
he ts compelled against his will to continue 
such service. He may be liable in damages 
for the non-performance of his agreement, but 


to require him, against his will, to continue in 
the personal service of his master is, in the 
opinion of Justice Harlan, to place him and 
keep him in a condition of involuntary servi- 


tude. He goes on to argue that if congress, 
under its power to regulate commerce with 
foreign nations and among the several States, 
can authorize the arrest of a seaman who en- 
gaged to serve upon a private vessel, and com- 
pel him by force to return to the vessel and 
remain during the term for which he engaged, 
a similar rule may be prescribed as to employes 
on railroads and steamboats engaged in com- 
merce between the States. Justice Harlan 
concludes his dissenting opinion in the follow- 
ing words : 

“In my judgment the holding of any person 
in custody, whether in jail or by an officer of 
the law, against his will, for the purpose of 
compelling him to render personal service to 
another in a private business, places the person 
so held in custody in a condition of involuntary 
servitude forbidden by the Constitution of the 
United States; consequently, that the statute 
as it now is, and under which the appellants 
were arrested at Astoria and placed against 





their will on the barkentine Arago, is null and 
void, and their refusal to work on such vessel 
after being forcibly returned to it could not be 
made a public offense authorizing their subse- 
quent arrest at San Francisco.” 

While Justice Harlan argues well and plaus- 
ibly, there seems to us no doubt that the 
majority opinion is the correct one, and that it 
is sound sense as well as sound law. 


A very interesting case, particularly to agri- 
culturists, was recently decided by County 
Judge Watson 1. Dunmore, of Oneida county, 
N. Y. It is known as the “‘ Sweet Corn Case,”’ 
and particularly concerns those farmers who 
are engaged in furnishing green corn to canning 
factories, of which there are between fifteen 
and twenty in Oneida county. An agreement 
was made April 17, 1895, between William 
Roth and Lyman P. Haviland. In the contract 
the former agreed to plant four acres of white 
sweet corn in the corn-planting season of 1895; 
he further agreed to cultivate the corn care- 
fully, pick the same and deliver it to Mr. Havi- 
land the same day it was picked at the factory 
operated by Mr. Haviland in the town of Cam- 
den, or at any other place or places in the town 
of Camden at such times and in such quantities 
as Mr. Haviland should direct, and in good 
canning condition. In the contract Mr. Havi- 
land agreed to pay Mr. Roth, on or before 
November 30, 1895, fifty cents for each and 
every 100 pounds of husked white sweet corn, 
the same to be husked by Mr. Haviland’s em- 
ployes. Mr. Roth further agreed to plant for 
no other packer in the season of 1895; to plant 
the seed corn selected by Mr. Haviland and to 
deliver no corn on Saturday afternoon, 

Mr. Roth, the second week in May, 1895, 
planted four acres of white sweet corn, the 
seed having been furnished by Mr. Haviland. 
When the case was tried before Justice of the 
Peace Spinning, Mr. Roth testified that it be- 
came “fit for harvest about September 8 or 
1o.”" Between September 6 and 8 he was told 
by Mr. Haviland’s agent “to get right into it 
when it was fit and bring it along.”” Mr. Roth 
further testified that he picked September 9 
and 1o and delivered to the factory. On the 
latter date Mr. Haviland’s agent told him not 
to deliver any more until he heard from him. 
Mr. Roth told him he was afraid of early frosts. 
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Other persons were drawing corn, and Mr. 
Haviland’s agent said it was because they 
could not handle so much corn. On Septem- 
ber 13, Mr. Roth received word to continue the 
delivery, and he picked and drew on the same 
.day. Mr. Roth was then told he could draw 
again on Saturday. On Saturday he went to 
the factory and was told he could not draw 
until Tuesday following. At this time the corn 
was in good condition. A heavy frost oc- 
curred on Saturday night, September 14. On 
the following Tuesday Mr. Roth picked and 
delivered one load and was told to deliver 
another the next day. Mr. Roth drew another 
load on Wednesday, but Mr. Haviland refused 
to receive it. Mr. Roth testified that at this time 
the frost seemed to have affected the ears of 
corn. Mr. Haviland looked at it and said the 
corn was of no use to him, and that if it was 
all alike he did not want any more. Mr. Roth 


told him that it was all alike. Mr. Roth 


further testified that when he made the contract 
he knew that corn when struck by the frost 
was not in good canning condition, and that he 
did not think that the load that Mr. Haviland 
refused was, as a whole, in good canning condi- 


tion. He also testified that the load he de- 
livered on Wednesday was plainly affected by 
the frost ; that the balance of the corn was just 
as bad, and that he knew it could not be de- 
livered in good canning condition. That, for 
all he knew, the corn, except for the frost, 
would have remained in good canning condi- 
tion during the week following the frost. All 
the corn that was delivered was paid for, and 
the action was brought to recover the damages 
sustained by the failure of Mr. Haviland to re- 
ceive all the corn before it was injured. There 
was no substantial dispute as to the facts. 
Judge Dunmore, in his opinion, recited the 
provision of the contract which provided that 
the plaintiff should deliver the corn “at the 
factory operated by the defendant, in the 
town of Camden, N. Y., or at any other 
place or places in the town of Camden, and 
at such time and in such quantities as 
the party of the second part (defendant) may 
direct, and in good canning condition. Plain- 
tiff’s contention was that the words “at such 
times and in such quantities, etc.,” must be 
construed as applying only to the corn delivered 
elsewhere than at the factory, and not as apply- 





ing to the corn delivered at the factory. 
this phase of the subject the court said: “If 
that is so, then the clause, ‘and in good 
canning condition’ must be limited also as 
applying only to the corn delivered at places 
other than the factory. 
would require defendant to pay for all the corn 
delivered at the factory whether in good can- 
ning condition or not. ‘That is, plaintiff could 
have picked the corn before it was sufficiently 
matured for canning purposes or could have 
waited until it was too ripe, and yet defendant 
would have been obliged to pay for it. I do 
not think the contract will bear that construc- 
tion. I think the words ‘at such times and 
in such quantities,’ etc., must be construed as 
applying to the corn delivered both at the 
factory and elsewhere. It is very clear to me 
that the parties intended by this contract that 
defendant should have the right to limit the 
quantity of corn delivered at the factory so that 
it would not spoil upon his hands before it 
could be canned. Plaintiff contends that this 
construction of the contract would enable 
defendant, in case he did not intend to take 
more than half the quantity of corn contracted 


On 


That construction 


for, to postpone delivery until the crop was 
destroyed, and thereby avoid the performance 
of his contract and yet escape liability for non- 
performance. I do not think so. If the post- 
ponement of delivery by defendant had been in 
bad faith, and not because he had all the corn 
he could handle, plaintiff very likely could have 
given some evidence of it. But no evidence 
was given upon the trial tending to prove any 
such fact, and no such claim was made at the 
trial so far as the record discloses. 

“op 


3ut in any event, the contract being free 


from ambiguity, should not be given an 
unnatural construction or one not contemplated 
by the parties at the time it was made. The 
parties by their contract agreed that’ the corn 
should be delivered at such times and in such 
quantities as defendant directed. Defendant 
exercised the power given him by the contract, 
and gave directions as to the time and quantity 
of delivery. There is no evidence which would 
sustain a finding that he acted in bad faith. 
Defendant doubtless was obliged to take the 
corn before it became too ripe. Had he 


delayed receiving the crop until it was not it 
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good canning condition, because of being too 
ripe, very likely the delay would have been 
unreasonable ; because, evidently, the parties 
contemplated when the contract was made that 
defendant should receive the crop before it be- 
came too ripe. Plaintiff, however, testified that 
this corn, except for the frost, would have 
remained in good canning condition during the 
week following the frost, so faras he knew, and 
no evidence was given to the contrary. I there- 
fore do not think the evidence would sustain a 
finding that defendant unreasonably delayed the 
delivery of the corn. Had the parties contem- 
plated that the loss by frost should be borne by 
one of them, the contract should have so pro- 
vided. I am of the opinion that the justice 
erred in reaching a conclusion that defendant 
had failed to perform his contract, in not 
accepting the entire crop before the frost.” 


The governor of Massachusetts, in his latest 
message to the legislature, deals with the live 
subject of franchises to street railways. He ex- 
presses some original and interesting ideas on 
this problem. In theory, he says franchises 
are granted solely for the convenience of the 
citizens, and if it is found that the right of 
using the streets is profitable beyond a moder- 
ate return on the capital invested, it is clearly 
just to require that the fares be reduced or the 
service improved. Unfortunately this simple 
remedy is not easy of application. Stock-water- 


ing and similar practices are resorted to by 
corporations owning valuable franchises, and 
the reasonable demands of the people are de- 


nied and resisted. The governor favors legis- 
lation providing for a return to the city either 
in the shape of a fixed tax or rental or toll 
upon the cars, or else by a percentage of the 
receipts or profits. On the other hand, he 
thinks it fair that companies have the assur- 
ances that their franchises, granted for a cer- 
tain time, would not be revoked or changed 
through caprice or unreasonable hostility. He 
also believes that there ought to be the right of 
appeal from the local municipal council upon 
questions of public convenience to some 
higher and more important tribunal, such as 
the board of railroad commissioners. It is to 
be remarked that Massachusetts is backward 


in the sphere of franchise regulation. At pres- 





ent there is no legal authority to impose any 
tax whatever on street railway corporations, 
and cities are not able to exact compensation 
for privileges conferred. The suggestion for 
opportunity to appeal to a higher tribunal in 
cases not necessarily involving litigation is 
especially valuable. 


The Supreme Court of the United States 
has granted the petition for a writ of certiorari 
to the Circuit Court of Appeals for the Fifth 
Circuit, in the case of the United States v. the 
Steamer Three Friends. The petition for the 
writ was filed by Attorney-General Harmon, 
on behalf of the United States, and grows out 
of the recent decision of United States District 
Judge Locke, of Florida, that the Cuban insur- 
gents were not a people, state, district or 
colony within the meaning of section 5283 of 
the Revised Statutes, under which the libel was 
brought, and that consequently the expedition 
in which she was engaged was not a political 
one. It will be remembered that while the 
steamer libeled was engaged in attempting to 
land arms and ammunition on the Island of 
Cuba in aid of the insurgent forces, it was 
fired upon by a Spanish man-of-war and re- 
turned the fire. The question presented is one 
of great delicacy and importance. The cause 
was argued in the Supreme Court on Monday, 
February 15, and the decision will be awaited 
with considerable interest, not only by the 
friends and advocates of Cuba Libre, but those 
who are opposed to the United State taking 
other than a neutral position. 


NEW YORK LEGISLATURE. 


Brits INTRODUCED WHICH ARE OF INTEREST TO THE 
LEGAL PROFESSION. ; 
YENATOR MULLIN has introduced a female 
sufferage constitutional amendment. 

Senator Page: That the City Court of New 
York shall hereafter consist of eight justices, in- 
stead of six, the two additional justices to be elected 
within the present city of New York, at the next 
general election in November. 

Senator Page: Exempting from taxation prop- 
erty leased to religious corporations. 

Senator Ellsworth: Authorizing the court to ap- 
point a special district attorney when the district 
attorney is unable to attend or is disqualified from 
action. 
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Senator Ellsworth: Extending to surgeon den- 
tists the same exemption from service as trial jurors 
that is now accorded to them in New York and 
Kings counties and to physicians, pharmacists and 
veterinaries throughout the State. 


Senator Coggeshall: Defining adultery as a 
sexual connection between a married woman and a 
man other than her husband or between a married 
man and a woman other than his wife, and provid- 
ing a punishment for the offense of a fine of not 
less than $1,000 nor more than $5,000, or by im- 
prisonment for not less than one year nor more than 
five years. 

Senator Coggeshall: Reducing the rate of in- 
terest charged by pawnbrokers from 3 to 2 per cent 
per month on sums less than $100 and from 2 to 1 
per cent on loans exceeding $100. 

Senator Mullin: An anti-railroad ticket scalping 
bill. 

Mr. Palmer: Providing that in the case of a new 
trial, the sureties shall pay, in addition to the judg- 
ment or part thereof remaining unsatisfied, the tax- 
able costsand disbursements of the new trial, and 
in case of areference, also the referee’s fees therein. 

Senator Wray: Exempting veterans of the civil 
war from jury duty. 

Senator Brackett: Increasing the number of 
railroad commissioners from three to five, and fixing 
their salaries at $5,000 a year, a reduction of $3,000. 


Mr. Benham: Amending the Raines law so that 
the two-thirds of the revenue from excise collections 
not paid to the State shall be applied to the poor 
fund. 

Mr. Sanger: Adding a section to the election 
law, compelling all candidates voted for at an elec- 
tion, all persons who acted as agents for such candi- 
dates, all representatives of political committees and 
organizations, and all treasurers of political com- 
mittees to file an itemized statement, under oath, 
thirty days after election, of all sums expended, 
handled, advanced or contributed to them during 
the campaign. 

Mr. Van Kearen: Repealing the law which pro- 
hibits barbering on Sunday. 

Assemblyman Geo. C, Austin, of New York, has 
introduced a bill governing marriages, which has 
many excellent features. It provides that in case 
of a ceremonial marriage a license shall be neces- 
sary, and a return thereon shall be made by the 
officiating elergymen to the local board of health 
within 30 days, under a penalty of $250 fine for 
failure to do so. Local boards of health shall sub- 
mit a record of all marriages to the State Board of 
Health. Certificates of common-law marriages shall 
also be filed with the State Board of Health, and 
verbal agreements to live together as man and wife 





shall be void unless a certificate to that effect is 
filed with the local board of health and in turn 
with the State board. Residents of this State who 
go into another State to be married in order to 
escape our marriage laws, must on returning to tliis 
State to live, file with the local board of health a 
certificate of such marriage. The biil aims to pre- 
vent an adventuress from claiming property as a 
common-law wife unless the record of the marriage 
is on file with the State Board of Health. The bill 
has been revised by the statutory revision com- 
mission and has been submitted to the State Board 
of Health. 

Assemblyman Leonard has introduced a bill 
which, if passed, will compel every dealer in mer- 
chandise who sells by weight to use what is known 
as the dead-weight system, and discard the use of 
spring scales. The bill was introduced at the 
instance of several New York city retailers who 
do not use spring scales, and who assert that all 
scales of that pattern are unreliable. 

The department of public instruction proposes a 
very radical change in the school system of the 
State, and a bill is now in course of preparation 
which will soon be introduced in the legislature by 
Senator Mullin. The bill proposes to provide what 
is known as the township school system throughout 
the State ; that is, to place all of the school dis- 
tricts in each township under the direction of a 
township board of education, the members of which 
are to be elected by the voters of the township, 
there being three or five members of the board, as 
may finally be determined. The bill will further 
provide that the weak districts shall be wiped out, 
and that there shall be a sort of centralization of 
school advantages, and that all pupils in the country 
districts shall be afforded free conveyance to and 
from school. 

Mr. Coggeshall has introduced four bills prepared 
by the Gerry society. Two of them amend the 
Civil Code relative to minor children by defining 
dancing and singing as meaning even the appear- 
ance of a child upon the stage. Another amends 
the Penal Code so as to permit an appeal to be 
taken from the sentence of commitment by a police 
magistrate to the County Court, The fourth pro- 
vides that in case a magistrate fails to commit a 
child to any institution, application can be made to 
any other magistrate. 


Mr. Coggeshall has also introduced a bill prepared 
by the labor unions of Buffalo providing for the in- 
spection of beer and for labeling all casks either 
‘*standard” or ‘‘inferior,” according to whether 
the beer is made of pure hops or is adulterated. 


Senator Humphrey has introduced a bill which 
proposes to make it a misdemeanor for any person 
to treat or offer to treat another person to strong 
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liquor in a place where the liquor is sold. A fine 
of $5 shall be the penalty for the first offense, and 
imprisonment for the second. 


Senator Grady has introduced a bill tu add a sub- 
division to section 640 of the Penal Code, which is 
intended to prevent the desecration, mutilation or 
improper use of the United States or State flag. 


Senator Coggeshall has introduced a bill which 
is intended to make the collateral inheritance tax 
law immediately applicable to large estates like the 
Fayerweather and the Crouse estates. It provides 
for the immediate taxation of vested estates which 
are liable to be defeated or abridged by the happen- 
ing of some contingency, and provides for a refund 
of a proportionate amount of tax in case such 
estates are ever, in fact, defeated or abridged; also 
provides for the taxation of survivorship interests 
in joint tenancy, a provision which has heretofore 
been lacking in the law. 

Mr. Barker has introduced a bill providing that 
if prisoners whose sentences have been commuted 
shall be convicted fora felony during the time they 
would have had to serve without commutation, they 
shall serve the remainder of such term before com- 
mencing a new sentence. 


—————— 


PUNISHMENTS UNDER THE ITALIAN 
PENAL CODE 


gee has always been a favorite science 


among Italian jurists. In fact, it may safely 
be said that since 1764, when Baccaria published his 
famous book on Crimes and their Punishments, penal 
science has been the branch of jurisprudence which 
has received most thorough and detailed study 
among the jurists of Italy. 

It is hardly necesssary to state here the influence 
exercised by Baccaria’s book on the penal juris- 
prudence of all countries. Suffice that it had 
fourteen French and four German translations, be- 
sides others in Dutch, Spanish, Russian and Greek. 
English jurists, too, felt its influeuce; it had three 
English translations, and it is well-known in what 
high esteem Baccaria was held by Lord Mansfield. 

The work of penal reform started by this book 
has been steadily carried on, in Italy, finding its 
latest expression in the Italian Penal Code. 

The political condition of Italy in the past cen- 
tury, and in the earlier part of this, tended, in some 
measure, to foster an interest in the study of juris- 
prudence. The country was split up into small 
States, each having a more or less perfect system or 
code of laws. Conflict of laws frequently arose, 
and the widely differing political and economic con- 
ditions of the various States, as well as their physi- 
cal proximity, offered excellent opportunities for a 
comparative study of their laws, 








When the unification of Italy had been realized, 
it was one of the first thoughts of her builders to 
frame a Code of Laws for the new nation. Natur- 
ally the condition of Italy, previous to her unifica- 
tion, made such codification a most difficult and 
laborious task. Old codes had to be abolished and 
the jurisdiction of the new courts had to be adjusted 
with due regard to the jurisdiction of these then 
existing. Commission after commission was ap- 
pointed under different ministries to study the 
various projects proposed. In 1876, Mancini, one 
of Italy’s most illustrious jurists, was given the 
ministerial portfolio of justice. He pursued with 
great vigor the work of codification, and in No- 
vember, 1876, presented to parliament a most 
learned report based on his own studies and observa- 
tions, and on suggestions made by the various 
jurists and scientists whom he had consulted. 

The work proceeded with more or less speed 
under various ministries till in 1881 Zanardelli was 
appointed minister of justice; he it was who, after 
various interruptions, had the honor of completing 
and having approved by parliament the Penal Code 
of the Kingdom of Italy in 1888. 

There is nothine especially novel or interesting to 
the American student of law in the division or 
formal arrangement of the Italian Penal Code. It 
is divided into three parts or books, the first treat- 
ing of crimes and their punishments in general, the 
second of the various kinds of felonies, and the 
third of misdemeanors, thus following out the well- 
established classification of crimes according to the 
intrinsic nature of the transgression. 

But it is in the application of punishments that 
we shall find the most interesting difference between 
the Italian and the best American Penal Codes. 

Even acursory examination brings out the fact that 
the Italian Code omits the names of crimes, using the 
nomen juris only in the title of the section, and 
solely for the convenience of indexing. Even more 
practical is the plan adhered to throughout the 
Code of giving the extremes of crimes without de- 
fining them, except in so far as some idea of them 
must necessarily be expressed in words. 

In providing punishments for the various crimes, 
the framers of the Code endeavored to combine re- 
pression with sufficient latitude in the power of ap- 
plying it; and the efficacy of the penalty, as pro- 
vided by the Code, grows out rather of its intensity 
than out of its duration. 

All punishments may be divided into two classes; 
i. e., those that are restrictive of personal liberty, 
and those that are not. Capital punishment (ex- 
cept under court-martial proceedings) does not 
exist. Italian jurists have almost unanimously 
been opposed to what Beccaria strikingly calls, 
‘*A war waged by the nation against one of her 
subjects.” 
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Four of the six punishments provided for felo- 
nies, and one of the three provided for misde- 
meanors fall under the first class above mentioned. 

Felonies are punishable in any of the following 
six ways : 

1. By the ergastolo, applied only in cases of life 
imprisonment; 2, by reclusione, and 3, by detenzione, 
which, as we shall see, are distinct kinds of imprison- 
ment applied to different kinds of crime ; 4, by 
Conjino, which is a sort of jail liberties; 5, by multa 
or fine, and 6, by exclusion from public offices. 

Misdemeanors are punishable by, 1st, arrest; 2d, 
ammenda or fine, and 3d, by suspension from the 
exercise of a trade or profession. 

The most severe punishment known to the Italian 
law is the ‘‘ ergastolo”’ or life imprisonment. The 
punishment is undergone in a special prison, where 
the condemned is obliged to pass the first seven 
years of his term at hard labor and in absolute 
isolation from others. At the expiration of the 
seven years, he is allowed to work with others, but 
he must observe absolute silence till death ends his 
term. 

The punishments known as 


‘* reclusione” and 


‘“detenzione”’ may be said to be parallel punish- 
ments ; they are the same as regards their grada- 
tion and duration, but vary as to their nature and 
intensity. The difference is intended to carry out 


the distinction in the intrinsic nature of crimes 
(other than those punishable by the ergastolo), i. e., 
those crimes which result from a perverse or crimi- 
nal nature, and those which result not from any- 
thing intrinsically dishonorable, but rather from 
the heat of passion or of strong affection. It must 
be stated, however, that vreclusione is the normal 
kind of punishment, while detenzione is the excep- 
tion which is applied in those special cases where 
circumstances and the nature of the case clearly 
show that severe reformatory discipline is un- 
necessary. 

The punishment of reclusione may extend from 
three days to twenty-four years. It is undergone in 
special prisons, at hard labor. If it does not ex- 
ceed six months, the entire term must be served in 
solitary confinement. If it exceeds six montlis, one 
sixth of the entire term must be passed in solitary 
confinement, which fraction must, however, be not 
less than six months nor more than three years. 
During the balance of the term, no conversation is 
allowed and there is solitary confinement at night. 

The punishment of the detenzione may extend for 
the same period as in reclusione. There is, however, 
no solitary confinement except at night, and although 
hard labor is part of the penalty, yet the condemned 
has the privilege of choosing the kind of work. The 
period of actual imprisonment in both reclusione 
and detenzione may, after a certain fixed period of 





good behavior, be changed into conditional freedom 
(i. e., license to be at large) for the unexpired term, 

The punishment of the conjino consists in obliging 
the condemned to reside for a period, not less than 
a month nor more than three years, in some part of 
the kingdom at least sixty kilometers from the place 
where the crime was committed and from where the 
condemned and the family of his victim reside, 
Failure to keep within the prescribed limits changes 
the punishment of the confino into that of the 
detenzione for the unexpired term. 

Multa is a fine applied only in cases of felonies, 
It cannot be less than ten, nor more than ten 
thousand Lire; (two to two thousand dollars), 
Failure to pay, changes the multa into detenzione at 
the rate of one day for every ten lire; but such 
substituted punishment cannot exceed one year, 
in toto. The condemned may, if he so desires, 
expiate such substituted punishment by labor on 
some public work, in which case two such days 
count as one of detenzione. 

Lastly, felonies are punishable by exclusion from 
public office (interdizione). This may be perpetual 
or temporary. If the former, it deprives the con- 
demned of his electoral franchise and of every other 
political right; it bars him from all elective or 
public offices and revokes all academic degrees, 
rights, privileges and honorary titles. It also cuts 
off every interest or income derived from any such 
position or title. 

The suspension is temporary when it does not 
exceed five years, 

The severest punishment for a misdemeanor is that 
of arresto (arrest), which may be a period of from 
Hard labor is part of it, and 
Women and 


one day to two years. 
so is solitary confinement at night. 
minors, however, may, on their first offense, and if 
deemed advisable by the court, serve their term in 
their own house, provided such term does not 
exceed one month. 

The ammenda isa fine of not less than one nor 
more than two thousand /ire (twenty cents to four 
hundred dollars), Lastly, the punishment of sus- 
pension from the exercise from some trade or pro- 
fession may be applied for a period not exceeding 
two years. 

In certain well defined cases, the punishment may 
consist in what the Code calls a ‘ riprensione 
giudiziale,” which is an admonishment by the court 
and an explanation of the consequences of future 
misconduct. This judicial admonishment is made 
in public, and the accused must, of course, attend 
jn person. Such admonishment is effectively sup- 
plemented by a bond or recogizance to keep the 
peace for a time not exceeding two years, executed 
by the accused with two sufficient sureties. 

The Code also provides an elaborate system of 
special vigilance or surveillance to which criminals 
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are subjected after the expiration of their term for 
a period not exceeding three years. 

In crimes there are no degrees under the Italian 
Code; but provision is made by a simple and prac- 
tical method to increase or diminish the punish- 
ment to be applied according to the presence or 
absence of extenuating circumstances, The Code 
simply fixes the extremes of punishments applica- 
ble, and then provides that when certain circum- 
stances intervene, there shall be a fixed fractionai in- 
crease or decrease of the punishment which would 
have been applied had not such circumstances 
existed. It is next to impossible to give, in a few 
words, a clear idea of this system which Zanardelli, 
in the face of more conservative, but less scientific, 
codes, introduced into the Italian law. All that 
can be done in this brief outline is to translate the 
section of the Code on this puint and illustrate it by 
one or two examples. 

Section 29 of the Italian Code reads, in part: 
‘‘ Whenever it is provided by law that a sentence 
shall be increased or diminished by a fractional 
part thereof, such increase or decrease shall be com- 
puted on that quantity of punishment which the 
court would apply if the circumstances which in- 
crease or diminish it had not existed. If various 
circumstances concur, the increase or decrease in 
the sentence, by reason thereof, shall be computed 
upon the quantity of punishment resulting from the 
preceding increase or decrease; 1f damaging and 
extenuating circumstances concur, the former shall 
be considered first. In every case the following 
circumstances are to be considered last and in the 
following order: Age, mental condition, circum- 
stances under section 59 and second offence.” 

Let us now take some examples. Larceny, in its 
simple form, is punishable by a term not exceeding 
thirty months of rec/usione. But suppose that the 
thing stolen is of great value; in applying sen- 
tence, the court must first fix the punishment 
irrespective of such circumstance; if the court 
finds that in its simple form the offence should be 
punished by twenty-four months (thirty ‘months 
being the extreme), it must then increase this by 
one-third, or make the total thirty-two months, 
one-third being the fractional increase provided 
by the Code when the circumstances of great value 
exists. Again, take the case of 
where no special circumstances intervene, is pun- 


arson, which, 


ishable by a term of from five to ten years of 
reclusione. If committed at night, the Code pro- 
vides that the punishment shall be increased by 
one-third. But before the court can consider this 
circumstance, it must weigh all other particulars 
connected with the offence, as, for example, the 
means used, the damage which resulted, the danger 


and alarm which it created, ete. Now, suppose 





the court finding the case a grave one, considers 
nine years an appropriate punishment (ten being 
the maximum), it must then, by reason of the crime 
having been committed at night, increase the pun- 
ishment by one-third, making the sentence one of 
twelve years. Supposing instead that the jury 
finds the accused guilty of attempted arson, then 
the court, in passing sentence, would have to con- 
sider the attempt as consummated, and then apply 
the Code provision which makes attempted arson 
punishable by one-half the punishment provided 
for arson. So that if the court considered nine 
years an appropriate sentence if the attempt had 
been consummated, it must then reduce such sen- 
tence to four and one-half years so as to bring it 
Within the penal provisions for attempted arson. 

As to the effect of a penal sentence on the civil 
status of the condemned, the Code is explicit. A 
sentence to the ergastolo or to the reclusione for a 
period exceeding five years carries with it perpet- 
ual exclusion from public office. 

The sentence to the ergastolo, being perpetual, 
deprives the condemned of all marital and domestic 
authority, renders him incompetent to make a will, 
and annuls a will executed previously to the pass- 
ing of sentence. 

The penal sentence does not merge the civil rem- 
edy against the offender and his estate, but the in- 
jured party or his representatives may join a civil 


suit for damages and costs with the criminal prose- 
cution; in crimes which offend the honor of a per- 


son, the court may, moreover, give damages to the 
injured party, though none are proved. The 
offender is likewise obliged to pay the expenses of 
the prosecution. 

In crimes involving the taking or damaging of 
property, the Code provides that if the offender, 
before trial, returns the property or makes some 
reparation, his punishment shall be diminished, not 
as amatter of judicial clemency, but of statutory 
right. 

And now, it will naturally beSasked, “ Does the 
elaborate system of punishments, provided by the 
Italian Penal Code, insure the safety of the people 
and the suppression of crime in Italy?”” The answer 
is, of course, that no code, however perfect, can 
suppress crime. But the fact is undoubtedly true 
(the popular American idea to the contrary, not- 
withstanding) that crime in Italy is steadily de- 
creasing. Careful criminal statistics prove _ it 
beyond a doubt. 

This is due, in a great measure, to the improved 
political and economical conditions of the country 
under the constitutional government of the House 
of Savoy. But it is safe to say that such decrease 
is due also, in a substantial measure, to the preven- 
tive and repressive influence of the new Penal Code, 
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Less juggling with its provisions (and its provisions 
are so framed as to make juggling with them very 
difficult), a speedier trial of the accused than is had 
under our Codes, and the certainty of fixed and 
well-defined punishments, with little or no abuse of 
executive clemency, have had the salutary effect of 
creating a proper regard for the majesty of the law 
~ among a people who, through centuries of foreign 
despotism and local misgovernment, had come to 
look upon it as either a false token or an instru- 
ment of tyranny; and this wholesome result must 
not only be the best test of the efficacy of the 
Italian Penal Code, but also the highest monument 
to the indefatigable labors of Mancini, Pessina, 
Zanardelli and all those who gave so much thought 
and study to its consummation. 
Gino C.’ SPERANZA, 
of the New York Bar. 


——_—__ or 


JUDICIAL VERBOSITY. 


\HE greatest criticism that can be made upon the 
f length of opinions handed down by our courts 
should be aimed at the needless inclusion of unim- 
portant matters. Few lawyers, if any, will criticise 
a judge for the length of his discussion of law 
questions, at least when it includes a review and 
analysis of the legal authorities thereon. But 
lawyers may well complain when thei: burden of 
expense for law reports is needlessly enlarged by 
swelling volumes with worthless matter. That 
detailed statements of facts are worthless to the 
profession except so far as they need to be stated to 
make the law questions clear, is hardly to be dis- 
puted. Yet now and then opinions are found which 
for page after page repeat all the verbosity of the 
pleadings and the testimony. In some cases, 
doubtless, the judge goes into these matters with 
unnecessary particularity in order to show that he 
has done full justice to the parties on the facts of 
the case. But has a judge any right to inflict this 
rubbish on all who have to buy his reports without 
any other reason than the satisfaction of the parties 
to that case? Is it not an absurdity and a wrong to 
print as a part of the opinion of the court the 
whole undigested record sent up on appeal? 
Yet this, or something very like it, is some- 
times done. In the reports of a very few states it is 
hardly an exception. The effect is to becloud what 
there may be otherwise of excellence in the opinion 
and to create a presumption against the intellectual 
quality of the writer. Yet sometimes such opinions 
are written by very able men whose ability is in 
other ways incontestably demonstrated by these 
same opinions. If they would stop to consider 
more carefully the question, what they ought to 
include in their opinions, the result would be good.-- 
Case and Comment. 





A LEGISLATIVE NUISANCE, 

IM Sullivan is in hot pursuit of Orrin L, For- 
T rester, und itis an open question which of 
these gentlemen will first break into the legal pro- 
fession through the back door. Mr. Sullivan is the 
distinguished Tammany Hall Senator, while Mr, 
Forrester is an humble but perniciously active 
Assemblyman, and known as an anti-civil service 
Republican. Wide apart as they are politically, 
they meet on non-partisan ground when it comes to 
evading the Regent's examination as a preliminary 
to practice at the bar. On January 15 we called 
attention to a bill introduced in the Assembly to 
exempt Mr. Forrester from this embarrassing exam- 
ination provided by the law of the State. On Jan- 
uary 28 Senator Grady — of course it is Grady — 
introduced a similar measure in the Senate for the 
relief of his friend Mr. Sullivan. 

As scarcely a month of the session has passed, this 
may be regarded as an unusually lively inauguration 
of this business of ‘*‘ beating the Regents” by a leg- 
islative courtesy exercised in favor of men who can 
advance no valid excuse beyond their inability to 
face a test which the leading jurists of the State 
have declared to be essential to a proper protection 
of the profession from incapacity.—. Y. Mail and 
Express. 


A WHOLESOME DECISION. 


ee decision of our Connecticut Supreme Court 

in Drinkall v. Spiegel, sheriff, has importance 
Lawyers will note and cite it 
Everybody who believes 
in the enlightened modern methods of dealing with 
imprisoned criminals — especially young criminals— 


as well as interest. 
as anew ‘leading case.” 


will welcome it with lively satisfaction. The facts 
in the case are recited elsewhere. Briefly, a ‘‘ pa- 
roled” man from Elmira reformatory, finding him- 
self in imminent danger of being taken back to that 
institution because of a breach of the conditions of 
his release on probation, invoked the intervention 
of our courts. His attorneys contended that he 
was no fugitive from justice, and that the authority 
of the reformatory over his body ceased and de- 
termined at the New York State line. The justices 
say that this contention is incorrect, and that the 
reformatory can lawfully collar its parole-breaking 
probationer in Connecticut (or in Georgia or in 
Oregon) as well as in New York. It’s a decision 
that makes for the public welfare, and for the wel- 
fare of the whole class of conditionally released 
prisoners themselves. Now that they know how 
long the arm of the reformatory is, they will think 
twice before breaking their parole.—Hatrford 
Courant. 
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Rotes of Recent American Decisions. 

CoNnTRACT — PAROL EVIDENCE.— The rule ex- 
cluding parol evidence of a written contract does 
not apply. where a controversy is between persons 
not parties to the contract, and the contract is 
collaterally involved. (Archer v. Hooper, [N. Car. ], 
26 8. E. Rep. 143.) 


CARRIERS — PASSENGERS — WHO 
cers. — A passenger, after alighting at his destina- 
tion, ceases to be a passenger when he undertakes 
to cross the train to the opposite side from the 
depot, to see the engineer on private business; and 
therefore the railroad company is not liable for 
injuries received in attempting to recross the train 


ARE PASSEN- 


by reason of his being thrown beneath the train, on 
account of his striking a box placed on the baggage 
car platform over which he was attempting to cross. 
(Hendrick v. Chicago & A. R. Co. [Mo.], 38S. W. 


Rep. 297.) 


CARRIERS OF GOODS — WHEN RELATION BEGINS. — 
Plaintiff delivered a wagon to defendant road for 
shipment after 5 o'clock p.m. The shipping clerk 
had left, but the wagon was received, and plaintiff 
was informed that the bill of lading would be 
made out the next day: Held, that the relation of 
carrier was assumed by defendant, though the bill 
of lading was not yet issued. (Golf, C. & S. F. 
Ry. Co. v. Comvton [Tex. |, 38 5. W. Rep. 220.) 


ConTRACT — ANTI-TRUST STATUTE — VALIDITY.— 
A contract to sell an unlimited quantity of goods, 
prohibiting the vendee from dealing in the product 
of any other person, and requiring him to give 
prompt notice to the vendor of any competition 
which might arise in the traffic and sale of such 
goods at the place where the vendee was engaged 
in business, is void, under the anti-trust statute. 
(Texas Brewing Co. v. Meyer [Tex.], 38 S. W. 
Rep. 263). 


CoNTRACT — RIGHT TO RESCIND. —If one, with 
knowledge of a fraud which would relieve him from 
a contract, goes on to execute it, he thereby confirms 
it, and cannot get relief against it. He has but 
one election to confirm or repudiate the contract, 
and, if he elects to confirm it, he is finally bound 
by it. (Hutton v. Dewing |W. Va.], 26S. E. Rep. 
197). 


, 


CRIMINAL LAW — QUALIFICATION OF JUDGE,— 


Where a judge is disqualified from sitting in a 
case, the judgment rendered by him is a nullity, 
though the parties agree to waive objections to the 


jurisdiction. 
Rep. 179). 


(January v. State, [Tex.], 88 S. W. 


FRAUDULENT CONVEYANCE — TRANSFER TO 
CREDITOR.— The transfer of property by the in- 





solvent debtor, alleged to be in fraud of creditors, 
will not be set aside merely and only because the 
transferee is a creditor, and the indebtedness the 
consideration for the transfer. If, under the 
circumstances, the transfer was fo the advantage 
of the creditors, or at least not injurious to them, 
the transaction is not within the scope of the re- 
vocatory action ; one of the elements required in 
that action being injury to creditors. (Baldwin v. 
McDonald | La.|, 21 South. Rep. 48). 


MUNICIPAL CORPORATION — STREET RAILROAD,— 
It is a good defence, to an action against a city for 
damages caused by a structure in a highway which 
renders it unsafe and inconvenieut for travelers, 
that such structure was authorized by the legis- 
lature. (Redford v. Coggeshall [R. Lj, 36 Atl. 
Rep. 89). 


PUBLIC LANDS — RIGHTS OF PRE-EMPTOR.—The 
wife of a pre-emptor of public land has no vested 
rights in such land until completion of the resi- 
dence necessary to entitle her husband to a patent, 
and on her death prior to that time her heirs take 
no interest therein. Votaw v. Pettigrew [Tex.], 
38 S. W. Rep. 215.) 


RAILROAD COMPANIES -— FRIGHTENING HORSES— 
crosstnes.—A railroad company is not liable for 
injuries caused by a horse’s taking fright at a hand 
car left by the company’s employes near a crossing 
on its right of way, in the absence of a showing 
that such an object near a crossing is reasonably 
calculated tw frighten horses. (Texas & P. Ry. Co. 


v. McManus [Tex.], 38 8. W. Rep. 241). 


SEDUCTION — EVIDENCE — PROMISE TO MARY.— 
A defendant may be convicted for seducing a 
woman whom he had engaged to marry, though 
the promise to marry was not repeated at the time 
of the intercourse, and no allusion to the marriage 
contract was then made. (Bailey v. State [Tex.], 
38 S. W. 185). 


UsurY — ELIMINATION BY CONSENT.— Where 
parties consent to eliminate all items that might 
render the transaction usurious, the fact that some 
of the items are inadvertently left uncorrected will 
not invalidate the transaction. (Jarvis v. Southern 


Grocery Co. [Ark.], 38 S. W. Rep. 148). 


WILL — CONCLUSIVE AS TO FACTS ALLEGED.— 
Where testator in his will in directing how his 
shall among his children, 
states that he has made certain advances to a cer- 
tain amount to either of them, evidence is not 
admissible to disprove either the fact or the amount 
of such advancements, but the will is conclusive as 
to these facts. (Elihu J. Farmer v. M. T. Cope, 
executor, et al. Sup. Court [Ohio], Weekly Law 


Bulletin P. 1382. 


estate be distributed 
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Hotes of Recent English Cases. 


CONTRACT — PERSONAL SERVICE — AGREEMENT BY 
EMPLOYED TO ‘‘ ACT EXCLUSIVELY FOR” EMPLOYERS 
—ABSENCE OF NEGATIVE COVENANT — BREACH — IN- 
suNnctTIon.— In a contract of personal service a 
stipulation by the employed to ‘act exclusively 
for” his employers does not, in the absence of a 
negative covenant, express or implied, which is 
sufficiently clear and definite, confer upon the em- 
ployers a right to obtain an injunction against the 
employed to restrain him from entering into the 
employment of other persons. (Mutual Reserve Fund 
Life Asso. v. New York Life Ins. Co. and Harvey, 
Ct. of App. L. T. Rep. Vol. LXXYV, 528.) 

INSURANCE — POLICY AGAINST BURGLARY — EXE- 
CUTION BY INSURERS — NONPAYMENT OF PREMIUM— 
WAIVER OF PREPAYMENT — RECITAL.—On the 14th 
Dec. a proposal for an insurance against loss by 
burglary, containing a clause that no insurance 
should be considered in force until the premium 
had been paid, was signed by the plaintiff and sent 
to the defendants, an insurance company. A 
policy of insurance from the 14th Dec., 1895, to 
the ist Jan., 1897, was duly executed by the de- 
fendant company a few days later, which contained 
recitals of the proposal, and that the first premium 
had been paid. It also contained a proviso that no 
insurance should be held to be effected until the 
premium due thereon should have been paid. This 
policy, after its execution, remained in the posses- 
sion of the company, and the plaintiff did not pay 
anything by way of premium. On the night pre- 
vious to the execution of the policy the plaintiff's 
premises were broken into and he suffered loss 
thereby. Held, that the policy was a completed con 
tract, and that the defendant company had waived 
the prepayment of the premium, and were liable 
under the policy. (Roberts v. The Security Company, 
Limited, Ct. of App. L. T. Rep. Vol. LXXYV, 531.) 

RAPE — COMPLAINT —- EVIDENCE.-—Upon the trial 
of an indictment for rape, or other kindred offences 
against women or girls, the fact that a complaint 
was made by the prosecutrix shortly after the al- 
leged occurrence, and the particulars of such com- 
plaint may, so far as they relate to the charge 
against the prisoner, be given in evidence on the 
part of the prosecution, not as being evidence of 
the facts complained of, but as evidence of the con- 
sistency of the conduct of the prosecutrix with the 
story told by her in the witness box, and as nega- 
tiving consent on her part. (Queen v. Lillyman, 
Part 8, Vol. II [Q. B.] Law Reports, p. 167.) 

SALE OF GOODS —GOODS DELIVERED ‘‘ON SALE 
OR RETURN "— GOODS PAWNED BY BUYER -— TITLE 
OF PAWNEE— SALE OF Goops act 1893 (56 and 57 
Vict. c. 71), 8s. 18, rn. 4.—When a person to whom 
goods have been delivered ‘‘on sale or return” 
pawns them, the property therein passes, and the 
pawnee acquires a good title against the person who 
delivered them ‘‘on sale or return.” (Kirkham v. 
Attenborough; Kirkham v. Gill, Ct. of App. L. T. 
Rep, Vol. LXXYV, 543.) 





Legal Notes of Pevrtinence. 


A TTORNEY-GENERAL HANCOCK, of New 


} + . ss +4: : 
i York, has written an opinion deciding that 


where a supervisor was elected last March and died 
shortly after, and the vacancy was filled by appoint- 
ment, the person to be elected to the position at this 
time, will serve only for the remainder of the unex- 
pired term of two years, filling out the term broken 
by death. The question arose in Allegany county, 
N.Y. A similar opinion was written by the attorney- 
general with reference to filling a vacancy in the 
position of town clerk arising in a similar manner, 
The attorney-general has also decided that the board 
of managers of the Home for Veterans, at Oxford, 
may appoint one of their number as superintendent, 
but that they must give him none other than the 
statute specifies in the way of compensation. 


The Appellate Court of Indiana has recently held 
that the duty of the porter of a sleeping-car to take 
charge of a passenger’s baggage, and to assist in 
removing it from the car at its destination, being, 
under the rules of the particular company, within 
the scope of his employment, he is not to be regarded 
usa mere gratuitous bailee; and, therefore, when 
the porter of a sleeping-car, in pursuance of his cus- 
tomary duties, took charge of a passenger's bag- 
gage, for the purpose of removing it from the car 
at the passenger's destination, and it was lost or 
stolen through the negligence of the company’s 
employes, the company was liable therefor. (Voss 
v. Wagner Palace Car Co., 44 N. E. Rep. 1010 [on re- 
hearing), affirmed 43 N. E. Rep. 20.) 


After a brief discussion the Kansas legislature has 
decided to permit women to wear bloomers and 
corsets. It is now in order for the women to meet 
and decide to allow the men to wear trousers and 
whiskers. 


The South Dakota senate has passed an anti- 
trust bill. 


A bill has been introduced by a populist member 
of the Kansas senate, which provides for letting out 
all county offices to the lowest bidder. This looks 
very much like a bill to foster bribery. 


Kansas is the subject of a good deal of raillery 
and abuse, and something new crops up very often 
Late reports from 
there state that the new Chief Justice of Kansas ap- 


to keep her before the people. 


pointed his brother-in-law on the Live Stock Board, 
his law partner as clerk of the court. and his 
nephew as stenographer, while other poor relations 
are yet to be provided for. 


The Hon. Martin I. Townsend, whom Trojans love 
to refer to as their ‘‘Grand Old Man,” recently 
celebrated his 87th birthday. 
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Representative Hood, of the Missouri Legislature, 
has introduced a bill forbidding railway conductors 
and brakemen from flirting with female passengers. 


Paul Bourget brought and won a suit against his 
French publishers, some months ago, to compel them 
to give him an accounting. His example inspired 
his fellow-novelist, Galdos, to a similar course, and 
the Madrid Lower Court has pronounced in his 
favor. Asin Bourget’s case, there is no question 
of violation of contract, but the plea is that an 
author has a right to know, from actual inspection 
of accounts, not merely from statements rendered, 
just how his books are selling. 


Justices of Madison County, Indiana, met at 
Anderson and formed a novel organization for the 
purpose of putting an end to credit marriages and 
also the cutting of rates. During the last six 
months they have seldom got over $1 for marriages, 
and in most cases 50 cents was all the groom could 
spare. One of the squire’s books showed thirteen 
whom had _ paid. 


and another eleven, none of 


Hereafter it will be $2, payable in advance. 
; , pay 


The Iowa Supreme Court holds that it can 
enforce its order to compel the Governor to com- 
mission a brigade officer of the State Guards in spite 
of his power to pardon for all offenses, even of con- 
tempt of court. 


The hat of an attorney was sold from the steps 
of the city hall in Detroit a few days ago by a con- 
stable to satisfy a judgment of $1 obtained by a 
former servant girl of the lawyer. 


Early in the present month an office building in 
Philadelphia was partly destroyed by fire. <A 
lawyer had an office in it. The remnant of the 
building was barred against the tenant and all 
others by the tire department. The lawyer opened 
an office in another building and the owner of 
the burned structure demanded rent from him for the 
old place, alleging he could still get access to 
the office through the roof — which was true, 
And there is common law to support the suit. 


A Scotch judge has decided that if you can get 
anything out of a nickel-in-the-slot machine and 
still keep your nickel you cannot be held guilty of 
robbery. He holds that there must be a possibility 
of reciprocity in the matter of penalties, and if the 
machine will take your coin and give you nothing 
in return — as it will when it is out of order, or out 
of the commodity it dispenses — you are entitled to 
take advantage of it when you can. 


After a State has lost its lien for taxes and has 
no color of right to enforce collection thereof, a 
statute attempting to revive its right is held, in 
Kipp vs. Elwell ({Minn.] 83 L. R. A. 435), to be un- 
constitutional for lack of due process of law. 





A Colorado judge has ruled that gold contracts 
are perfectly legal. Of course they are. A citizen 
has a perfect right to contract for payment in gold: 
or in dried fish, or in baled hay, or in broken bot- 
tles, if it suits his fancy or his interest. | This is 
not a matter with which courts and legislatures have 
anything to do.—San Francisco Bulletin. 


The new speaker of the Japanese house of com- 
mons is a Yale man, 79, who was registered in the 
law school as Kazno Hatoyama. 


The Arkansas senate has passed a bill, introduced 
by Senator Witt, providing that hereafter none but 
qualified electors shall hold any position within the 
gift of the Arkansas legislature. The army of fe- 
males who besiege the members at every session to 
secure their vote for a clerkship is responsible for 
the action of the senate. 

Discharging a jury during the progress of a 
criminal trial upon information by telephone that 
one of the jurors is sick, and without further proof 
of that fact, is held in State v. Nelson ({R. I.} 33 L. 
R. A. 559), to constitute a bar to a second trial 
under a constitutional provision against a second 
trial for the same offence after acquittal. 


One riding a bicycle down a narrow path at the 
rate of five or six miles an hour when it is occupied 
by many other persons going in the same direction, 
is held, in Myers v. Hinds ({ Mich.] 33 L. R. A. 356), 
to be liable for negligence if he runs into a pedes- 
trian when his wheel strikes an obstacle, at least if 
it does not appear that he was unable to see and 
avoid it by the exercise of due care. Such an acci- 
dent casts upon him the burden of disproving his 
negligence, 

A man who burns his own house is held, in Peo- 
ple v. De Winton ({Cal.| 338 L. R. A. 374), to be 
guilty of arson only when some part of the house at 
The 
California statutes are said not to have changed the 
common law on this point. 


least was in the possession of another person, 


Forcible robbery of a city treasurer is held, in 
Healdsburg vy. Mulligan ({Cal.] 33 L. R. A. 461), to 
be a defence to an action upon his bond, where the 
Constitution and laws of the state make him a bailee 
and not a debtor. 


The purchase of goods on credit, intending not 
to pay for them, is held, in Swift v. Rounds ([R. I.] 
33 L. R. A. 561), to render the purchaser liable to 
an action for deceit. 

An ordinance against animals running at large in 
the streets is held, in Elliott v. Kitchens ({Ala.| 33 
L. R. A. 364), to be inapplicable to a colt three 
months old following its dam when she is driven 
along the street with the colt directly in front of, 
or by her side, until separated from her and chased 
away by a horse running at large. 
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BHumors of the Law. 


Lawyer — “John!” 

Clerk — ‘‘ Yes, sir.” 

Lawyer — ‘‘Take this morning’s paper, find 
the marriage list and send one of my cards to each 
of the persons whose name appears there and be 
sure to underscore the words ‘divorce business a 
specialty.’” — Cleveland Leader. 


In his interesting reminiscences of Erie County 
Bench and Bar, published in the January number of 
the Western Reserve Law Journal, John T. Beecher 
gives this very humorous incident in the career of 
Lucas Selkirk Beecher: 

‘‘Near the close of Mr. Beecher’s practice his 
hearing became impaired. A farmer who lisped 
called at his office to employ him to bring an action 
against the L. S. & M. S. R’y to recover damage for 

_ hegligently killing some of his pigs. Mr. Beecher 
understood the farmer to claim that the Company 
had killed three thousand of them, and said to the 
client interrogatively ‘ Three thousand and ail at one 
fell swoop?’ Whereupon the farmer shouted, ‘ No! 
No! Great God, no! three thows and pigthis.’” 


Mrs. Brown — Well, your husband’s will is law. 
Mrs. Jones — Oh, yes, it is; but it’s like an excise 
law; it can’t be enforced.— Puck. 


Judge —How did you come to steal this chicken? 

Prisoner — Heredity, your Honor. 

Judge — What do you mean, sir? 

Prisoner — My ,ancestors landed on Plymouth 
Rock.— Wrinkles. 


Joseph David is one of the best jury lawyers 
in town, says the Chicago Post. One day while the 
lawyers were sitting around in one of the North 
Side court-rooms waiting for the conclusion of a 
case, so they could file motions, demand habeas 
corpus and otherwise conserve the liberties of the 
people, he and Seth F. Crews, famous for stories 
as for successes at the bar, fell a-sparring at each 
other. 

‘David had acase one time,” said Mr. Crews, 
“in which he asked for $30,000 against an in- 
surance company. It was something about failing 
to keep a contract to employ a general manager, or 
something of that kind. The plaintiff knew he 
couldn’t recover anything near $30,000, if he could 
get a verdict at all. But David worked for him 
tooth and nail, and he proved how many visits he 
had made and how much time he had lost, and de- 
manded, in his argument, all his declarations had 
alleged — damages for $30,000. 

On the jury was a little fat man, a plumber, with 
a great big diamond in his shirt front. The diamond 





was the most conspicuous thing in the jury-box, 
and David made up his mind he must argue up to 
the level of that diamond. The jury went out, 
after a while, and on the first ballot they were for a 
verdict. Then each man fell to figuring on the 
amount. Some said $5,000, some $10,000 and some 
clear up to the $30,000 demanded. 

‘Then they came to the little plumber. He had 
covered five sheets of legal cap, and when they 
asked him what he thought was right, he said : 
‘I think the plaintiff ought to have $70,000.’ ” 

‘They couldn't budge him. He had figured the 
thing all over twice. He said he wanted to treat 
the insurance company right, but he would never 
consent to assess the defendant 2 cent less than 
$70,000. 

“The foreman knew something of law, and he 
explained that a plaintiff could not recover more 
than he demanded. They sent out for the papers, 
and the plumber was convinced he would have to 
go back on his figures. They argued the thing 
several hours longer, and then agreed on $16,000. 
Then David asked the little plumber how he reached 
the $70,000 conclusion. 

“*T reached it by honest calculation,’ said the 
man. ‘He made so many visits and he lost so 
much time, and so many other jobs that would 
have paid him so much. At straight plumbers’ 
rates he was entitled to $70,000-—and if I didn't 
believe it I wouldn’t be wearing diamonds to-day.’ ” 


A British sailor being a witness in a murder case 
was called to the stand and was asked by the coun- 
sel for the crown whether he was for the plaintiff or 
defendant. 

‘¢ Plaintiff or defendant ?” said the sailor, scratch- 
ing his head. ‘* Why, [don’t know what you mean 
by plaintiff or defendant. I come to speak for me 
friend,” pointing to the prisoner. 

‘‘ You're a pretty fellow for a witness,” said the 
counsel, ‘‘ not to know what plaintiff or defendant 
means.”’ 

Later in the trial the counsel asked the sailor 
what part of the ship he was in at the time of the 
murder. 

“Abaft the binnacle, me lord,” said the sailor. 

‘“‘Abaft the binnacle?” replied the barrister. 
‘* What part of the ship is that ?” 

“Ain’t you a pretty fellow for a counsellor,” said 
the sailor, grinning at the counsel, ‘‘not to know 


> 


what abaft the binnacle is! 


A Paris lawyer ran after and overtook a thief who 
had snatched a watch chain from the lawyer's com- 
panion, a young actress, and was amazed to dis- 
cover that the culprit was a client whose acquittal 
he had secured for a similar offence committed a 
few months before. 
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Current Lopics. 


HE anti-trust movement noticeable through- 
out the United States in the introduction, 

in various legislatures, of bills intended to limit 
the power of these combinations, has in the 
State of New York taken the form of a legisla- 
tive inquiry, the progress of which is being 
watched with the greatest interest throughout 
the country. While, perhaps, the results of this 
legislative investigation will not be radical in 
their influence, and the trusts are not known to 
be trembling, some light is certain to be thrown 
upon their operations and the methods by 
which they control trade, limit production and 
regulate prices. One very notable result of the 
investigation already has been the position 
assumed by a portion of the daily press of the 
country as open apologists and defenders of 
trusts. This section of newspapers, while not 
large, is active, zealous and persistent in claim- 
ing and attempting to prove that trusts are a 
blessing instead of a great and growing evil. 
The leading champion of the trusts is the New 
York Sun, which not only insists that these 
corporations are a healthy, legitimate and benefi- 
cent development of modern industry, resulting 
in the lowering of the prices of commodities 
to consumers, improvement in the quality of 
products, and increases in the wages of labor, 
but goes so far as to declare any manifestation 
of anti-trust feeling to be a “ conspiracy against 
capital and character.” The present inquiry it 
characterizes as an attack having its origin in 
criminal stock-jobbing and blackmail, a move- 
ment fostered by pestilential influences. With- 
out going into a discussion of this ques- 
tion, it is pertinent to point out that the 
statutes and common-law decisions of the 
courts of New York have put trusts un- 
der the ban and pronounced them criminal 
conspiracies, inimical to the best interests 
of the people of the commonwealth. This is 
a stubborn fact which must be kept in 
mind throughout the discussion of this vitally 
important question. If these laws are bad, 
they should be repealed; so long as they are 

Vor. 55 — No. 9. 





on the statute books they should be enforced. 
Newspapers and individuals which are now in- 
veighing against the anti-trust movement, would 
be much more valuable as well as much more 
consistent if they would turn their attention to 
the repeal of the statutes which make trusts 
illegal. ‘Io characterize as a conspiracy the 
attempt to enforce and execute existing laws 
will hardly strike the average law-abiding citizen 
as a proper or safe proceeding for a great pub- 
lic journal. ‘The inquiry now in progress has 
emphasized the fact that many of these great 
combinations, organized under the loose corpo- 
ration laws of New Jersey, have been permitted 
to carry on their operations in other States 
which, like New York, have rigid 
against the formation of similar corporations at 


statutes 


home. 
vantages for the trusts, by no means the least 


This plan possesses many obvious ad- 


of which is the opportunity afforded their pro- 
moters to deny to the legislative investigators 
access to the combination’s books and records, 
on the ground that they are foreign corpora- 
tions outside the jurisdiction of the authorities 
except of the State in which they were incorpo- 
rated. But assuming there were no legal prohibi- 
tion of the artificial restraint of trade, does it 
necessarily follow that trusts are legitimate and 
beneficent institutions ? That some trusts reduce 
prices is doubtless true, but is it certain that 
with free and normal competition, under the 
laws of supply and demand, the reduction 
would not have been greater? Is it not a fun- 
damental proposition in political economy that 
competition is better than monopoly for the 


great mass of consumers? Is it reasonable to 


suppose that monopolies will confer any greater 


benefits upon consumers than conditions compel 


them to do? 
undoubtedly gets some advantage, but is it safe 


Under monopoly the consumer 


for him to place himself at the mercy of the 
combinations? ‘These are questions which are 
very properly being asked at the present time. 
It should be borne in mind that the law does 
not seek to interfere with the organization of 
corporations, joint-stock companies and partner- 
ships ; nor is there any attempt made to limit 
the amount of capital a corporation may invest 
or to prevent the securing of trade in any legiti- 
mate way; but contracts in restraint of trade, 
under which wholesale dealers are bound by 
severe penalties not to sell at less than the daily 
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quotations of the trust, nor on more liberal 
terms as to credit or cash discount, are con- 
tracts in restraint of trade which the laws ex- 
pressly provide against, for the reason that they 
prevent free and competitive dealing. It is a 
sufficient answer to the claims and pretensions 
of the trusts that they really cheapen commodi- 
ties, to say that if that were true they would 
have no reason to fear the competition of weak 
and independent rivals. Combination and con- 
solidation along recognized and legitimate lines 
are not aimed at by the law, and for that reason 
the attempt in the legislature to extend the 
New York investigating committee’s inquiry to 
the operation of the departmental stores, which 
have, in recent years, crushed out so many 
smaller concerns, is not likely to be productive 
of legislative results; but the law does seek to 
prevent fraudulent and secret methods of re- 
stricting trade, which too often include the pay- 
ment of dividends on watered stock, deception, 
compulsion and violation of corporation laws. 


Another excellent example of the sort of pro- 
posed legislation which should be summarily 
disposed of by elimination of the enacting 
clause, and upon which a hearing was recently 
given by the assembly judiciary committee, is 
the measure introduced in both houses, which 
seeks to incorporate the New York Law school, 
giving to the trustees of that institution power 
under stipulations as to period of instruc- 
tion and satisfactory examination to confer the 
degree of bachelor of laws and master of laws, 
and to award suitable diplomas in testimony 
thereof. The board of regents, representing 
the educational interests of the State, has very 
properly protested against the passage of this 
bill. The board has shown that the New York 





Law school is already a corporation with a char- 
ter granted by the regents, and that their | 
object in seeking to have this special act passed 
is to make themselves independent in the mat- 
ter of degrees, which at present are conferred 
only on those who meet the State standard 
established by the regents. ‘The Constitution, 
as is well known, declares that corporations 
may be formed under general laws, but shall 
not be created by special act except for 
municipal purposes, and in cases where, in the 
judgment of the legislature, the objects of the 





corporation cannot be obtained under general 


laws. The university law confers on the re- 
gents the power and duty of incorporating 
institutions of learning, and provides that no 
authority to confer degrees shall be given any 
institution unless it has resources of at least 
$500,000. The New York Law school 
fessedly fails to meet this requirement. It is note- 
worthy that the whole argument before the judi- 
ciary committee took the form of an attack upon 
the integrity of the board of regents, which was 
charged with undue discrimination and preju- 
dice against the New York Law school—a 
charge which the membership and high record 
of the board in the cause of higher education 
and professional standards in this State is 
sufficient to refute, without argument or dis- 
The bill ought never to have been 


con- 


cussion. 
introduced, because it seeks to take away from 
the regents the very authority which the general 
law, passed in accordance with the mandate of 
the Constitution, conferred upon them. It is 
true that there are six or seven similar institu- 
tions in the State, all of them, except the New 
York separately chartered, and 
having 
diplomas upon their own examinations ; but it 


school, 
to confer degrees and 


Law 

power grant 
is also true, as stated in the committee hearing 
by President Raymond of Union college, that 
the right to confer degrees has been waived by 
all of them in so far as they do not conform to 
the requirements of the board of regents. 


While it can hardly be said that the Western 
States, as a rule, lead in the matter of enacting 
wise legislation, in one respect they can be fol- 
lowed by the law-making bodies in the more 
conservative East. We refer to the fixing of 
punishment for the detestable crime of train- 
wrecking. A number of Western States where 
this form of criminality has most flourished 


| have seen fit to render the law more stringent, 


and fix the penalty of death for convicted train- 
wreckers in all cases where one or more deaths 
result. The effect of this drastic policy has 
been most salutary in diminishing the number 
In the New York State 
legislature, Senator Mullin 
similar bill, which ought to be placed on the 
Reckless crimi- 


of crimes of this sort. 
has presented a 
statute books without delay. 
nals who resort to train-wrecking are morally, 
and should be made legally, murderers, by the 








THE ALBANY LAW JOURNAL. 


131 








statutes of every State in the Union. It is a 


fact worthy of note that the Alabama legisla- 
ture has just passed such a law without a dis- 


senting voice. 

The question of restricting the introduction 
of bills in the legislatures of the various States 
is one that is claiming attention on the part of 
reformers, or, perhaps, more properly speaking, 
would-be reformers. That the evil is a real 
one, and a growing one, may be easily inferred 
from the statement of the single fact that in the 
legislature of New York, although it has been 
in session less than two months, more than goo 
bills have been introduced, while there seems to 
No 


great ma- 


be no material diminution in the supply. 
one needs to be informed that the 
jority of these bills are either bad, useless, or 
positively vicious in their character. Very 
many of them have been presented and are 
being pressed solely for the purpose of grind- 
ing personal axes. ‘That some method should 
be adopted to stop this flood of bills, no one 
will dispute who has given the matter any 
serious, impartial and disinterested considera- 
tion; but how to do it isthe question? With- 
out now going into the reasons for it, the fact 
is indisputable that for some years there has 
been a great and growing tendency in the vari- 
ous State legislatures to enact every personal or 
popular whim, some of them positively asinine, 
into law. Our information is to the effect that 
a bill is to be introduced in the legislature of 
New York to divide the responsibility of that 
body with the statutory revision committee. 
We are not aware, nor do we believe, that the 
latter body favors the proposed law, which, in 
our opinion, would be most unwise if not posi- 
tively vicious legislation. ‘The bill referred to 
is understood to provide as follows: 

“A member or a member-elect of the legisla- 
ture who intends to present a bill at the next ses- 
sion must, on or before the 15th day of December 
next preceding such session, submit the same 
to the commissioners for examination and re- 
vision. It shall be their duty to examine a bill 
so submitted and make such corrections and 
changes therein as may be necessary to produce 
uniformity in style, plan or arrangement of the 
statutes. A bill so submitted must be endorsed 
with the name of the member or the member- 


elect proposing it, and at the opening of the 





session of the legislature such bills, if endorsed 
by a senator, shall be delivered by the commis- 
sioners to the president of the senate, and if 
endorsed by a member of the assembly, to the 
clerk of the assembly. After the opening of the 
annual session and before the first day of March 
next following, a bill shall not be introduced 
unless endorsed with the approval of a majority 
After the first day of 
March a bill shall not be introduced unless 
endorsed with the certificate of the governor or 


of the commissioners. 


acting governor, to the effect that there appears 
to be a necessity for its consideration by the 
legislature.” 

This would be the virtual abdication by the 
legislature of its constitutional authority. It 
would render the statutory revision commission, 
which is not a permanent body, superior to the 
legislature. The right to go to the legislature 
with a bill is co-extensive with a right of 
need of some 
regulation of the matter, but in our opinion 


petition. There is doubtless 
this proposed remedy would be worse — very 


much worse — than the disease. 


The Supreme Court of Tennessee, not long 
ago, passed, incidentally, upon the novel ques- 
tion of the right of, counsel to shed tears before 
a jury. It was in the case of Ferguson v. Moon, 
for breach of promise and seduction. It had 
been assigned as error that counsel for plaintiff 
in his closing argument, in the midst of a very 
eloquent and impassioned appeal to the jury, 
“shed tears and thus unduly excited the pas- 
sions and sympathies of the jury in favor of the 
plaintiff, and greatly prejudiced them against 
defendant.” 
after diligent search, to find any direct authority 


The court confesses itself unable, 


on the point, the conduct of counsel in present- 
ing their cases to juries being a matter which 
must be necessarily left largely to the ethics of 
the profession and the discretion of the trial 
judge. The court concludes: 

** No cast-iron rule should be laid down. To 
do so would result that in many cases clients 
would be deprived of the privilege of being 
heard at all by counsel. Tears have always 
been considered legitimate arguments before 
the jury and we know of no power or jurisdic- 
tion in the trial judge tocheck them. It would 
appear to be one of the natural rights of counsel 





132 


THE ALBANY LAW JOURNAL. 





which no statute or Constituiton could take 
away. It is certainly a matter of the highest 
personal privilege. Indeed, if counsel have 
tears at command, it may be seriously ques- 
tioned whether itis not his professional duty to 
shed them whenever proper occasion arises, and 
the trial judge would not feel constrained to in- 
terfere unless they are indulged in to such ex- 
cess as to impede, embarras, or delay the busi- 
ness before the court. In this case the trial 


judge was not asked to check the tears and it 


was, we think, a very proper occasion for their 
use, and we cannot reverse for this reason ; but 
for other errors indicated the judgment is re- 
versed and cause remanded for a new trial.” 
The London Zaw Journal is entirely satis- 
fied with the Vene- 
zuelan Arbitration Commission, declaring unre- 
servedly that it must command the confidence 
of all who are parties to, or are in any way 


composition of the 


interested in, the great argument which it has 
to decide. The English bench contains no 
more distinguished jurist than Lord Herschell, 
and no more highly equipped practical lawyer 
than Sir Richard Henn Collins. As to the 
American representatives the /vurna/ says: 
“Chief Justice Fuller is one of the greatest 
ornaments of one of the greatest appellate tri- 
bunals in the world—the Supreme Court of 
the United States; and Mr. Justice Brewer's 
impartiality and courtesy, while acting on 
President Cleveland’s commission, speedily 
silenced the criticisms which some of his extra- 
judicial utterances on the Anglo-Venezuelan 
controversy aroused in this country.” 


The question of the right to use armorial 
bearings, which recently came up in an English 
court, while possessing only an academic inter- 
est on this side of the water, because we in this 
republic don’t need such things, may be of 
sufficient importance to warrant brief reference. 
As a general rule there is no law against a 
person using arms to which he is not entitled, 
provided he pays the tax to which he becomes 
liable by using the arms, the exception being in 
the case of the royal arms. A case, in which 
the question came up, was tried at the Morley- 
lane Police Court when a butcher carrying on 
business in the Edgware road was convicted 
and fined £15 for exhibiting the royal arms 





over his shop. The defendant did not attempt 
to show any express authority, but he endeay- 
ored to show implied authority in various ways, 
more or less ingenious. ‘Ihe defence which his 
counsel pressed most strongly was that, as the 
defendant was the holder of letters-patent for 
an improved method of hanging carcasses of 
meat in his shop, and as the document supplied 
to him bore the royal arms, therefore he had 
authority to use thearms. This was altogether 
too far-fetched, albeit decidedly ingenious, for 
the court, who promptly refused to listen to 
such a nebulous plea. 

One of our English exchanges notes a decis- 
ion as to what is not contempt of court, and 
embodying a judicial statement as to what con- 
stitutes the offence. The editor of a provincial 
newspaper, on the return of a rule to show why 
he should not be committed for contempt for 
publishing in his paper an editorial notice 
calculated to prejudice the fair trial of 
four men committed for trial on a charge of 
night poaching, through his counsel, offered an 
apology, and, on his paying the costs, the 
Court discharged the rule. After the hearing 
of that case, he published in his paper a comic 
account of the proceedings, and it was now 
sought tocommit him for contempt because it 
brought the court into ridicule. But Justices 
Wright and Bruce refused to act, for such a 
report would not tend to prejudice the fair trial 
of the accused. As Mr. Justice Wright said, 
“ These applications are quite mistakingly called 
applications for contempt of court. They are 
really applications to prevent the course of 
justice being interfered with. It was unfortu- 
nate and bad taste to report in such a way, but 


the court did not sit to punish bad taste.” 


The advocates of woman suffrage are not 
idle, by any means. ‘The committee on consti- 
tutional amendments of the Massachusetts legis- 
lature has made a report recommending that 
the word male be stricken out of the suffrage 
clause in the Constitution of that State. While 
it may not get any further than this stage, the 
woman suffragists are elated over the temporary 
The Nevada senate has passed a 
woman suffrage bill, and the California legisla- 


success. 


ture is likely to resubmit the equal suffrage 
proposition which was defeated at the polls last 
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November. On the other hand, the Maine 
and Nebraska legislatures have defeated propo- 
sitions granting women the ballot, and similar 
bills before other State legislatures in the East 
are likely to meet the same fate. There is no 
doubt that the West is much more favorably 
disposed towards giving women the ballot than 
the East. 

This reminds us that the Women’s Franchise 
bill is making some progress in its passage 
through the English parliament, having re- 
It is 
proposed by this bill that every woman who is 


cently been given its second reading. 


the inhabitant, occupier as owner, or tenant of 
any tenement building 
within the borough or county where such occu- 
pation exists, shall be entitled to register as a 
voter on the register for such borough or 
county in which she is so registered as afore- 


dwelling-house, or 


said, and when registered to vote for a member 
or members to serve in parliament, provided 
that such woman is not subject to any legal in- 
capacity which would disqualify a male voter. 
The bill 
women, but it would have been wiser to have 
made this quite plain. 


would probably apply to married 


{1 seems altogether probable that the Su- 
Court of United States will be 
called upon ultimately to render an opinion 
concerning the validity of divorces granted by 
the courts of certain western States, particularly 


preme the 


the Dakotas and Oklahoma. The recent de- 
cision of Justice Russell of the United States 
Supreme Court in the McGowan case, in which 
it was held that neither the wife nor the hus- 
residence in 


band can acquire 


another State for the purpose of securing a 


temporary 


divorce, has, in the opinion of eminent lawyers, 
laid the groundwork for the entire ‘‘ fake 
divorce’’ system which has flourished so re- 
markably for some years past. The case is 
now pending in the New York Court of Ap- 
peals, but whatever may be the decision there, 
it has been definitely arranged that the matter 
shall be carried to the United States Supreme 
Court for a definite and final adjudication of 
the questions involved. To this end it is 
stated that five husbands who have been vic- 
tims of Dakota decrees have subscribed 
$10,000 each to a fund to be used in taking the 








appeal to the highest court in the land. Should 
this august tribunal decide that the decrees 
heretofore issued by the courts in question are 
invalid and of no legal effect, there will be a 
remarkable condition of affairs presented. 
Women who now regard themselves as wives 
will realize that they have been living for 
a greater or lesser period under conditions not 
sanctioned by the law; husbands will find 
themselves in a similar predicament, while the 
number of children who will thus be branded 
is too large to be calculated. 


Coming events are popularly supposed to 
cast their shadows before. Whether this be 
true or not, the following very neat reference 
to a possible future occurrence, by a writer in 
the Chicago Post, will interest lawyers as well 
as laymen, as it concerns the family of a very 
distinguished member of the legal profession: 

“While we do not believe in too free dis- 
cussion of such delicate matters as are now 
disquieting the Harrison household and con- 
vulsing society at the Indiana capital, the an- 
nouncement by Mr. Miller, general spokesman 
for the Harrison family, that ‘the case is still 
in statu guo’ leads us to express the fear that 
it will soon be ruled out by the statute of lim- 
itations. Our friends, the ladies, have taken 
strong exception to Mr. Miller’s attempt at 
facetiousness, and have plainly intimated that 
there are some things in this world too sacred 
for a clumsy joke on legal lines. We quite 
agree with them, and we sincerely hope that 
the poor, unoffending woman, who is quietly 
and unostentatiously trying to live up to the 
scriptural injunction, will be permitted to re- 
main unmolested until the most respectful con- 
gratulations are in order.” 

The problem “ What shall we do with our 
ex-Presidents ?’’ seems to be solving itself. 

[Since the above was written the expected 
event has transpired, and mother and daughter 
are doing nicely. | 


The English law journals are just now ani- 
matedly discussing the very interesting ques- 
tion whether a guest at a hotel may remain as 
long as he or she pleases to do so, and inci- 
dentally arises the obligation of the inn or hotel 
The older authorities define an inn as 


keeper. 





134 


THE ALBANY LAW JOURNAL. 








a place “ instituted for travelers and way-faring 
men,” and as an inn-keeper is one who takes 
upon himself a public employment, it naturally 
follows that he is bound to afford proper enter- 
tainment to every traveler who offers himself 
as a guest, if there be sufficient room for him in 
the inn, and no good reason is shown for re- 
fusing him. The animus of the discussion is 
found in the case of Lamond v. Richards, in 
which the Divisional Court was called upon to 
decide whether the proprietors of the Hotel 
Metropole, at Brighton, had a right to refuse to 
harbor a lady who had been in the hotel nine 
months, and who stated in court that she in- 
tended to remain there until it was burnt down. 
It seems to be quite clear, under these circum- 
stances, that the lady was not a traveler, and 
the real question to be decided, therefore, is 
whether the common-law liability of an inn- 
keeper to entertain persons as guests applies 
only in the case of travelers. or has a wider ap- 
plication. 
installed in an inn or hotel for a considerable 


The mere fact that a guest has been 


time hardly prevents him from being considered 
a guest, provided he lives there in a transitory 
condition; but 
boards or lodges in an inn under a special 


it has been said that if one 
agreement, he is not a guest in the legal sense. 
The London Law Journal, in referring to the 
question, cites the fact that in Rex v. Luellin, 
decided nearly two hundred years ago (12 
Mod. 445), it was held that an indictment 
against an inn-keeper for refusing to receive a 
sick person was bad for not saying he was a 
traveler; and there is no authority for saying that 
a person who enters an inn as a traveler has, 
though he ceases to hold that character, a right 
to remain in the inn as long as he pleases. 
The case referred to has been, or will be taken 
to the Court of Appeals, and the judgment will 
be awaited with interest. The county judge 
held that the defendant had ceased to bea 
wayfarer, and that the defendants were, there- 
fore, under no obligation to let the plaintiff 
The 


upheld the ruling of the county judge on this 


remain in their hotel. Divisional Court 


point. 
Te 
Litigation in the Bell Telephone case at Boston, 
begun ten years ago, is going on as merrily as if the 
patents were stillin force. As a matter of fact, 
however, all the patents affected by the suit expired 
three years ago. 





REGISTRATION OF LAWYERS. 


INTRODUCED FOR THAT PURPOSE IN 
New York LE&GIsLaTuReE. 


Bru. THE 

HE movement inaugurated by the New York 

State Bar Association, to secure the registra- 

tion of all persons practicing law within the State 

of New York, has taken form in the introduction 
of a bill for that purpose in the iegislature. 

This bill provides that every person duly licensed 
and admitted to practice as an attorney-at-law, or 
as an attorney and counselor-at-law in the courts 
of record of this State, must, before January 1, 
1898, subscribe and take an oath or affirmation, 
which must be substantially in the following form, 
the blanks being properly filled: 

Stare or New York, ) 
County, j _ 

I, ....... , being duly sworn (or aftirmed), do 
depose and say that | ama natural born citizen of the 
United States (if naturalized, state when and where) 
(or, if a resident of an 
adjoining State and admitted to practice in the 
courts of record of this State, and whose office for 
the transaction of law business is within this State, 
the 
licensed and admitted to practice as an attorney-at- 


and now reside at 


state fact). That I was duly and regularly 


law or as an attorney and counselor-at-law in the 
courts of record of this State at the term, 
18 .... of the General Term (or Appellate Division) 
of the Supreme Court held at .... , and that I 
took the constitutional oath of office and subscribed 


the roll or book of attorneys. 


Subscribed and sworn to before me ” 


189 . \ 


must 


this.... day of ... 
filed in the 
office of the county clerk where the aftiant has his 


This oath or affirmation be 
principal place of residence, except that a person 
regularly licensed and admitted, and whose office 
law business is within this 
State, but who resides in an adjoining State, must 
file the said oath or affirmation in the office of the 


county clerk of the county where he has his prin- 


for the transaction of 


cipal office for the transaction of law business. 
Said oath or affirmation must be filed by the county 
clerk, and preserved in a bound book or volume to 
be kept for that purpose, which shall be known and 
designated as the county register of 
attorneys and counselors-at-law, which book shall 
be alphabetically indexed, and is hereby constituted 
the register of persons admitted to practice law in 
the courts of record of this State for the county in 
which it is filed and preserved. 

Every person who is hereafter duly licensed and 
admitted to practice as an attorney and coun- 
selor-at-law in the courts of record of this State 
by an appellate division of the Supreme Court, shall 
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subscribe and take and file the aforesaid oath or 
affirmation as provided in the first section of this act, 
before he begins or is entitled to begin to practice 
for another as an attorney and counselor-at-law in 
the courts of record of this State or in any court in 
the county of New York or in the county of Kings. 
A person who practices any fraud or deceit or 
knowingly makes any false statement in the oath or 
affirmation in and by this act required to be made 
and filed is guilty of perjury. 

It shall be the duty of the county clerk of each 
county of this State, during the month of January, 
eighteen hundred and ninety-eight, and during the 
month of January in each year thereafter, to certify 
in writing, under oath and his seal of office, to the 
clerk of the Court of Appeals, in the alphabetical 
order of the first letter of his surname, the name 
and residence, and time when, and place where ad- 
mitted, of all persons who have taken the oath or 
affirmation aforesaid, and have filed the same in his 
office, with the date of the filing thereof. The 
county clerk of each county in this State shall also 
certify under oath and his seal of office, during the 
month of January, eighteen hundred and _ ninety- 
eight, to the clerk of the Court of Appeals, the 
names of all persons who have subscribed, since the 
first Monday of July, eighteen hundred and forty- 
seven, the roll or book of attorneys on file in his 
office and the date of such signing. It shall be the 
duty of the clerks of the appellate divisions of the 
Supreme Court, during the month 
eighteen hundred and ninety-eight, to certify under 
oath and the official seal of the court, the names of 


of January, 


all persons who, during the years eighteen bundred 
and ninety-six and eighteen hundred and ninety- 
seven, took the coustitutional oath of office for at- 
torneys and subscribed the roll or book thereof kept 
in his office, and in like manner, to make and file 
a report during the month of January in each year 
thereafter of the names of all persons who, during 
the preceding year, took the constitutional oath of 
office for attorneys and subscribed the roll or book 
thereof kept in his office. 

It shall be the duty of the clerk of the Court of 
Appeals to compile the statements contained in the 
certificates filed in his office as aforesaid, and to 
enter in a bound book or volume to be kept by him 
for that purpose, which shall be known and desig- 
nited as the ‘‘official register of attorneys and 
counselors-at-law in the State of New York,” in 
the alphabetical order of the first letter of their 
surnames, the names and residences and, in a proper 
case, the office address, and the time when and 
place where admitted, and whether the constitu- 
tional oath of office was taken and the role or book 
of attorneys was subscribed, and the name of the 
county and the date the oath or affirmation afore- 





said was filed therein, of all persons who have 
certified to him as _ aforesaid, which 
said “official register of attorneys and counsel- 
ors-at-law in the State of New York” is 
hereby declared to be a public record and presump- 
tive evidence of the right of the individuals therein 
named to practice as attorneys and counselors-at- 
law in the courts of record of this State or in any 
court in the counties of New York and Kings. 

On and after January first, eighteen hundred and 
ninety-eight, it shall be unlawful for any person to 
practice or appear as an attorney-at-law or as at- 
torney and counselor-at-law for another in a court 
of record in this State or in any court in the county 
of New York or in the county of Kings, or make it 
a business to practice as an attorney-at-law or as an 
attorney and counselor-at-law for another in any of 
said courts, or to hold himself out to the public as 
being entitled to practice law as aforesaid, or to 
assume to be an attorney or counselor-at-law, with- 
out having first been duly and regularly licensed 
and admitted to practice law in the courts of 
record of this State, and without having taken the 
constitutional oath and subscribed his name in the 
roll or book of attorneys kept by the court for that 
purpose, and without having subscribed and taken 
the oath or affirmation hereinbefore set forth and 
filed the same in the county clerk’s office as herein- 
Any person violating the provi- 


been 


before provided. 
sions of this section is guilty of a misdemeanor, and 
it shall be the duty of the district attorneys to en- 
force the provisions of this act and to prosecute all 
violations thereof. 

Every person filing with the county clerk the oath 
or aftirmation hereinbefore provided shall pay to 
the county clerk at the time of such filing the sum 
of one dollar, fifty cents of which the county clerk 
shall retain for his services specified in this act. 
The other fifty cents he shall pay tu the clerk of the 
Court of Appeals at the time he files his certificates, 
as hereinbefore provided, the said sum to be re- 
tained by the said clerk of the Court of Appeals for 
his services specified in this act. 

The act is to take effect on the first day of 
September, eighteen hundred and ninety-seven. 

aie 


WEALTHY ENGLISH LAWYERS. 


a. largest estate, says the St. James Gazette, of 
any member of the legal profession reported 


last year, was that of Sir William Robert Grove, 


F. R. S., eighty-five, author of ‘ The Correlation of 
the Forces,” justice of Common Pleas 1871-75, and 
a judge of the High Court 1875-87, who left per- 
sonal estate to the amount of £215,900. Lord 
Blackburn, of Killearn, eighty-two, Lord of Appeal 
1876-86, left in personalty £139,965 ; the Hon. 
George Denman, seventy-six,M. P. for Tiverton 
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1859-72, justice of Common Pleas 1872-75, and a 
judge of the High Court 1875-92, £12,283 ; Sir 
Robert Stuart, eighty, formerly chief justice of the 
Northwest Provinces of India, £13,420, and Henry 
Tullie Rivaz, forty-six, judge at Lahore, £1,427. 
Among other wills noticed were those of five 
County Court judges, namely : His Honor Thomas 
Ellison, seventy-seven, Sheftield, £9,006; his Honor 
Henry Holroyd, seventy-six, Southwark and Wads- 
worth, £21,725; his Honor William Digby Seymour, 
seventy-three, also recorder of Newcastle-on-Tyne 
and formerly M. P. for Sunderland and for South- 
ampton, £5,234; his Honor Thomas Hughes, 
seventy-two, Chester, formerly M. P. for Lambeth, 
author of ‘*Tom Brown’s Schooldays,” £5,079; 
his Honor George Washington Heywood, fifty-four, 
Manchester, £22,853. The Hon. Slingsby Bethell, 
sixty-five, reading clerk and clerk of private com- 
mittees of the House of Peers, left personalty of the 
gross value of £16,012. The wills were reported of 
George Parker Bidder, Q. C., fifty-nine, £25,904 ; 
Richard Searle, Bencher of the Middle Temple, 
£25,820; George Godfrey Farrant, of the Inner 
Temple, £94,894; James Langworth, Prince’s Gar- 
dens, £105,471; and Francis Hobson Appack, Elcot 
Park, Berks, £241,600; but this last named amount 
was, no doubt, not entirely earned at the bar. 


— + — 


A UNIQUE PETITION TO COURT. 


\ R. CHARLES K. DARLING, editor of the 
‘*Early Laws of Massachusetts,”’ furnishes 
the following copy of a petition preferred to the 

General Court in 1656: 

To the Honored Generall Court of Magistrates And 
Deputies Assembled at Boston, These Humbly pre- 
sented : 

Honoured inthe Lord Whereas your pore Peti- 
tioner John Smith Inhabitant in Charlestowne 
Having Ignorantly —- through mistake Transgresed 
against an order of Court, And being sentensed by 
the Court at Charlestowne to pay a fine of five 
pounds, I humbly Request of this Honoured Court 
Remission of the same, having unwittingly offended, 
for I having by hard Labour earned a littell money 
of one of my naybours Hee would pay mee 
nothing but strong-watters, wheroff I had no need, 
But desired usefuller pay for my families occasions, 
But not obtaining other, I must take it, And A 
stranger coming to mee bought ten shillings worth 
of it off mee, and hee had it off mee as it cost mee, 
Now I humbly entreat this Honoured Court to bee 
pleased to pass by my Transgression, and to forgive 
mee my fault, my purpose and promise Beeing to 
bee more watchfull in tyme to come: soe trusting 
in your gentellness I cease to be troublesome untoo 
you, humbly praying the Lord to prosper you all in 
your souls and Bodies Heer, And to Bless you with 
all happiness in the world to come. 

Soe desires your Pore 
Petitioner 
Joun Siti. 

It was thought ‘‘ meete that the fine be remitted 
Ten shillings so as to be payed in to the Courtes 
Treasy. upon notice thereof.” 





HAS THE PHYSICIAN EVER THE RIGHT 
TO TERMINATE LIFE? 


Read before the Medico-Legal Society, Indiana. 
Read before the Medico-Legal Society, New York. 


(By Clark Bell, Esg., LL. D.. President Medico- Legal Congress.) 


ERHAPS no part of the proceedings of the late 
Medico-Lega! Congress held in the Federal 
Court rooms in the city of New York, September, 
1895, gave rise to more criticism than the comments 
upon this subject introduced by Mr. Albert Bach, 
of the bar of New York city, and one of the officers 
of that congress, in the discussion of the papers of 
Mr. Gustave Boehme, and of Dr. L. 
Winslow, on the subject of suicide, in which the 
author, Mr. Gustave Boehme, had asserted the 
right of every human being to end his life under 
certain conditions. 


Forbes 


As it is in such cases better to go by the record, I 
quote from the language used by Mr. Bach in that 
discussion, from advance sheets of the bulletin of 
the Medico-Legal Congress: 

The question of the right of a human being to end his 
There is 
opened up, by the mere putting of the question, a broad 


own terrestrial life has been frequently mooted. 


field of argument —- and there have been and are able advo- 
cates of both the affirmative and negative sides of the 
propositions involved. In behalf of the negative side, it has 
been asserted that God’s given life is too sacred to be 
terminated by the wilful act of man; that the duty we owe 
not only to our dependents, but to our fellow-beings in 
general, is too imperative to be shirked by the so-called 
cowardly act of suicide; that the commandment ‘Thou 
shalt not kill’’ applies as well to the act of self-destruction 
as to the wrongful slaying of another; that the welfare 
of humanity at large demands that the continuance of 
human life should in no way be interfered with by man, 
unless under sanction of law; and that our laws not only 
neither permit self-killing nor recognize any justification 
therefor, but specifically prohibit it, and provide a punish- 
ment for attempted suicide, Those holding the affirmative 
side of the question contend that under certain circum- 
stances and conditions suicide is justifiable, and in support 
of their contention they paint and present to us pictures 
of human suffering so agonizing, so irretrievably hopeless 
and irremediable in the light of experience, as to make 
many waver in their opinion that earthly pains and woes 
should be forever evidenced, no matter howsoever excruci- 
ating, rather than be ended by suicide. The advocates of 
self-killing cite history to prove that the act in the past, and 
among certain people at present, has been considered the 
only honorable, manly and respectable way to meet defeat 
or disgrace, and they ridicule those who enact laws provid- 
ing punishment for attempted suicide, and scoff at such 
laws as stupid and ineffectual. There is not sufficient time 
afforded me to make a comprehensive statement of my 
views on this subject. I will merely say that I deem our 
statute law appertaining to attempted suicide absurd and 
farcical, for the reason that it will not deter any one from 
attempting suicide, and, furthermore, it induces would-be 
suicides to see to it that their efforts in that direction are 
entirely successful, 
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Personally I can conceive of conditions that would justify 
a person in ending his life, and in some instances I am con- 
vinced that such self-inflicted death would be beneficial to 
the community at large. There is considerabie cant and 
hypocrisy connected with the discussion of this subject, 
but before a scientific body such as this is, we should ex- 
press our views fearlessly. I admit that the advocacy of 
advanced and progressive doctrine before weak-minded 
persons may do harm, but feel that I will not particularly 
shock any one here present by stating that I believe that 
there are cases in which suicide is morally justifiable, and 
that there are also cases in which the ending of buman life 
by physicians is not only morally right, but an act of 
humanity. I refer to cases of absolutely known incurable, 
fatal, and agonizing disease or condition, where death is 
certain and necessarily attended by excruciating pain, when 
it isthe wish of the victim that a deadlv drug should be 
administered to end his life and terminate his irremediable 
suffering. And i may add that I know that physicians do 
so end life, although they term it ‘‘ producing euthanasia,”’ 
If those very physicians were to use English words rather 
than their Greek equivalent, we would find them producing 
an easy, painless death, instead of euthanasia. 

These sentiments were met then by Dr, Isaac N, 
Quimby of New Jersey, who said: 

I must disagree entirely with the learned jurist in his 
statements regarding the right of any human being under 
any circumstances to take his own life—and there are no 
culmination of circumstances that would justify a physician 
in taking the life of his patient. The agony of the sufferer, 
or even his consent, in no wise alters the case ; neither does 
the certain fatality of the disease change the matter. 
Human life is sacred, and no law, human or divine, can be 
found that would justify a physician terminating the life of 
a patient, and | must protest and dissent in behalf of my 
profession from the statements made by Mr, Bach 

The physician whoerrs in a fatal case or where agonizing 
pain is endured by the sufferer, must not do se to end life 
and he would be amenable both to the law of God and the 
State if he attempted to do so. No self-respecting physician 
would even consider such a murderous proposition 

Judge Abram H. Daily took part in the discussion thus: 
“Task Dr. Quimby this question: Is it right to prolong 
the agony of a patient if the physician knows positively 
that death is inevitable in a short time?”’ 

Dr. Isaac N. Quimby (with great emphasis) replied: “To 
the bitter end. A physician has no right to terminate the 
life of a patient, even when to prolong that life is to cause 
the most agonwing tortures.’ 

Dr. Forbes Winslow, added: ‘I quite agree with Dr. 
Quimby in the views he expresses as to such a case,” 

The sentiments avowed by Mr. Bach were de- 
nounced in vigorous terms by the New York Suv, 
editorially, and that branch of the discussion was 
continued in the Svn newspaper, between the editor 
of that journal and Mr. Bach. And on both sides 
of the Atlantic the views of Mr. Bach met with 
general disapproval from medical men. 

Among the many medical criticisms that have 
fallen under my eye, one of the most interesting, to 
me, was the views of Sir Benjamin Ward Rich- 
ardson, giving an incident of his own practice, in 
No. 44 of Vol. XI, of his journal the Asclepiad — 
which will form an interesting part of the discus- 





sion here, under the heading of ‘‘ Lethal Death in 
Painful Diseases,” and from which I quote: 


OpuscuLa PRACTICA, 
** There are mites in science as well as in charity.” 
Bensamin Rusu. 
Lethal Death in Painful Diseases. 

The Ver York Medical Journal for September 21, 1895, 
has a paragraph on what it calls ‘Euthanasia by Homi- 
cide,’ and in which it says that, at the Medico-Legal Con- 
gress lately held in New York, it was implied, if not 
directly stated, that physicians often killed patients de- 
liberately in some merciful way, when they were suffering 
from inevitable fatal disease orinjury. One speaker found 
no fault with this alleged practice, but rather commended 
it, as well as the destruction of new-born monsters, which 
was also said to be resorted to by physicians. Such prac- 
tices, it was stated, especially that of taking the life of 
monsters, had occasionally found advocates among mem- 
bers of the medical profession, bu: had never been sane- 
tioned by any representative body of medical men; indeed, 
they had been utterly condemned by the great body of the 
profession, and physicians all over the world would resent 
any statement to the contrary, no matter if it were made 
approvingly. The writer supposed, ‘‘ That there are con- 
ceivible instances under which it would be justifiable to 
kill a person for his own sake; but these are no more apt 
toinvolve physicians than persons of other occupations. 
Medical men aim to prolong life; they do not destroy it 
because it is painful to such a degree that the sufferer 
thinks he would prefer death.’’ 

This paragraph brings to my mind a case which occurred 
to myself, in which the facts were of singular import. The | 
late Mr. Jervis asked me to go to an hotel, not far from 
here, where he was attending a patient, in conjunction with 
the late Mr. Cwesar Hawkins. He wished me to go without 
him or Mr, Hawkins, but | declined until Mr. Hawkins him- 
self sent mea short letter tothe same effeet, and in which 
he pressed me earnestly to concede. Iwas informed that 
the patient was suffering from malignant disease of the 
throat, and had taught himself to administer chloroform to 
fimself with the intention of relieving pain, or, if it so 
happened, of destroying life. It was felt that if he 
destroyed life, he would be guilty of suicide, and that not 
only would the feelings of the family be barrowed, but that 
there might be a dispute about property in the administra- 
tion of the estate. The patient had read my edition of Dr. 
Snow’s work on ** Chloroform and Anvsthesia,’”’ a work 
that was then attractinga good deal of notice, and he wished 
to see me, hoping that [would ratify his treatment, while 
the others, including both practitioners, trusted that I 
should have influence enough to stop him. On my visit, I 
found a deep, wide, malignant ulcer at the back of the 
pharynx of the siek man, involving a pulsating vessel 
which could be seen pulsating. The patient inquired of 
me how long he should be likely to live, and if an operation 
were possible. [was obliged to contirm what my prede- 
cessors had said — namely, that an operation was impossible, 
and that death might bedmminent from the rupture of the 
vessel, whilst, unfortunately, it was certain under any cir- 
cumstances. He, then, lying down in bed, took up an 
inhaler which he bad primed with chloroform, and put him- 
self to sleep, on which the inhaler fell from his hands. It 
seemed a very happy sleep, and [watched him for half an 
hour or more. On his recovering consciousness, he ex- 
plaimed that he bad no other mode of relief; that he could 
not swallow properly; that he spoke with difficulty, but 
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was soothed at once by the chloroform when he inhaled it, 
whilst any kind of medicine, administered by the mouth, 
produced such intense pain, that he would rather die than 
bear it. [explained to him all the difficulties, in the proposed 
hypodermic injection, which was not very well known at 
that time, and injected him twice with morphia, but without 
affording the same relief as he had obtained by the chloro 
form. He said that he had used the chloroform for seventeen 
days, and that, according to his own judgment, the ulcereus 
surface had contracted, and was much less painful, so that 
he could swallow better. [| went several times, and myself 
administered the chloruform, but in spite of everything, he 
not infrequently got it for himself, and slept under it for 
the greater part of day and night. This went on for three 
weeks, with a skilled attendant; and, | am bound to say, as 
amatter of precise fact, that he improved. I have no doubt 
that contraction of the open surface occurred; that the 
pulsation was not so marked; that he spoke better and 
more cheerfully ; and that he swallowed better, more freely 
and with less pain. I should have been content to go on 
with the treatment, being deeply interested in seeing how 
prolonged sleep would act in such a case. Also, I lost any 
dread that death would follow the application, and I was 
given to feel that if 1 were exactly in that man’s state of 
hopeless misery, Ishould like to be treated precisely in the 
same way. He was removed, however, from our care, faken 
to some health resort, was there peremptorily refused the 
chloroform, and in about four weeks died from pain, sleep- 
lessness, inability to swallow food, and the consequent ex- 
haustion, with wide extension of the malignant mischief. 

The question is: What is the right thing to do in an 
extreme case of this kind? I hold tenaciously to the gen- 
‘eral opinion of the profession, that it is best not to recog- 
nize what may be considered slow suicidal attempts, but I 
think the plan carried out by this patient was justifiable. It 
was so on all grounds, and it was, perhaps, consistent to at- 
tend to the wishes of a patient in such a dilemma. But what 
was most important was the circumstance that the method 
seemed useful, and straightforwardly was useful, as a mode 
of cure. Menander said that all diseases were curable by 
sleep,—a broad statement, in which, nevertheless, there may 
be something that is true, for good sleepers are ever, as | 
think, the most curable patients; and I would always rather 
hear that a sick person had slept, than had taken regularly 
the prescribed medicine during sleeping hours. 

There has always been a popular impression that 
a physician had the right to prevent the birth of 
monstrosities or monsters, when they occur. Such 
has been the popular belief, and, so far as [ know, 
none such are permitted to live by medical at- 
tendants. Medical men can best state what their 
own practice would be in such cases. If the cord 
was not tied, it would usually prove fatal. 

Neglect to tie the cord properly would result in 
death. Some physicians may neglect to tie « cord 
when they are unwilling*to kill, knowing that 
death would probably ensue. 

This has been held to be manslaughter in the 
mother, and would be so held as to the physician 
who acted from intentional design. (Reg. v. Conde, 
10 Cox C. C. 547; Reg. v. Bubb, 4 Cox C. C. 455 ; 
Reg. v. Mabbitt, 4 Cox C. C. 239 ; Reg. v. Edmds. 
8 C. & P. 611.) 

The English law, however, does not allow the 





destruction of life in monstrous births. 
Medical 566-601, 11th 
American edition.) 


(Tayler’s 
Jurisprudence, Bell’s 
Though a monster could not inherit under Eng- 
lish law and tenancy by the curtesy would not vest. 
Id. 598. 
But 
Cresarian operation, hysterotomy, is legally justifiable 


able medical men have insisted that the 
when the life of the mother is in danger. 

It was by an ancient view in England, however, 
usually supposed to be performed only after the 
death of the mother, but cases have occurred where 
it has been successfully performed and the life of 
mother and child both saved; but the act could 
not be classed as criminal, even though the death 
of the living child had to be sacrificed to save the 
mother’s life. 

The courts have sustained the right of a phy- 
sician to destroy a living unborn child, in order to 
save the life of the mother, as in a case of deformity 
of the pelvis in the mother, where normal delivery 
of the child was impossible. 

As this rests upon judgment and opinion as to 
the physical ability of the mother, it should be ex- 
ercised with great caution, and only on full con- 
sultation; and even then, not if any doubt exists, 
because: 

a. The Cresarian operation in such a case might 
save the mother and the child. 

b. Because, in many cases, after experienced 
physicians have decided that natural birth was im- 
possible, by reason of pelvic malformation, and the 
Cvesarian operation decided upon, natural birth has 
followed the 
(Cases cited by Tayler in a French hospital, p. 507, 


before operation was performed. 
12th Am. edition, Tayler’s Medical Jurisprudence. ) 

ce. The operation of symphyseotomy, or enlarge- 
ment of the pelvis by separating the bones by which 
an enlargement of the pelvis, at the brim, is made 
of more than an inch, is effected without serious 
risk, and even larger temporary expansion in the 
pressure of delivery. : 

Also a case in Scotland in 1847 is reported in 
Gdinburgh Monthly Journal, 1847, ii. p. 30, and is 
quoted by Taylor. 


MEDICAL RESPONSIBILITY. 


Medical responsibility in this class of cases arises 


usually at an earlier stage than at the full period 


where the Cesarean operation would be possible. 
It is usually performed by what is called among 
medical men ‘‘ inducing premature labor.” 

It is regarded as justifiable by physicians in three 
classes of cases : 

1. Certain 

2. Deformity of pelvis preventing natural normal 


cases of disease. 


delivery, and 
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8. Excessive vomiting in which 
threatens the mother’s life. 


Casuists have denounced this as both immoral 


pregnancy, 


and illegal, but high medical authorities justify its 
morality and its legality. (Ramsbotham’s Ob- 
stetrical Med., p. 328, 5th ed.) 

Taylor's Medical Jurisprudence (12th ed., p. 529) 
fully justifies this practice, on both moral and legal 
grounds, because medical men claim that when it is 
hona fide applied and with the hope of benefit- 
ing the mother, and not with a criminal design, it 
can not be held to be unlawful. 

And this view is maintained under English law, 
notwithstanding the fact that no statute law in Eng- 
land makes any exception in favor of medical men in 
such cases, nor is there any exception in the statute 


regarding wounding as to surgical operations. 


And this even when the death of the child is 


actually intended and accomplished, but fully 
believed to be necessary. 

The Roman Catholic Church forbids the sacrifice 
of the child even though the life of the mother 
might in all probability be saved thereby. 

This would doubtless control or affect the action 
of asurgeon of that faith, but medical authorities 
in England and America justify the destruction of 
even a seven-montlis child to save the mother of the 
child. (Vide Dr. A. F. Currier, Vol. I, Hamlin’s 
Work, p. 460-1.) 

The question raised by Mr. Bach as to the right 
of the physician to terminate the life of a patient 
suffering from an agonizing and fatal disease, on 
the request and even entreaty of the patient to end 
his agony and terminate his sufferings, presents 
some peculiar ethical questions. 

Take the case of a man suffering from cancer of 
the throat, near the fatal moment, when the disease 
will eat into the carotid artery and the act is 
demanded as one of humanity and friendship to the 
afflicted sufferer —as substantially that presented 
by Mr. Bach in his remarks at the Medico-Legal 
Congress. 

Dr. Edward P. Thwing, one of the most charming 
of men, and a highly esteemed physician, and also 
a clergyman, who recently passed to his reward in 
China, read a paper on this subject, before the 
1888, ‘6 Bu- 
thanasia in Articulo Mortis” from which I will read 


Medico-Legal Society, in entitled 
a few selections as indicating the conduct, motives, 
and action of one medical man of the highest 
standing and purity of life. 
Vol. 6, p. 282.) 


( Medico-Legal Journal, 


‘* EUTHANASIA IN ARTICULO MortTIs.” 
D., Ps. D 


The phenomena which pre- 


By Epwarp P. Tuwinc, M 

Death is ordinarily painless. 
cede it often 
juncture of dissolution measured by moments or hours is 


indicate extreme suffering, but the final 





generally one of physical and mental placidity, And yet we 
have in medical nomenclature the word euthanasia, It 
expresses a fact. Some deathsare agonizing. The spectacle 
is harrowing to survivors, even if assured that the con- 
clusive movements are partly or wholly automatic and intel- 
ligent. The propriety of an anesthetic in such cases is 
naturally suggested. 

Now the question arises just here, has adying mana right 
euthanasia thus induced? Or has his family 
How far can the medical man extend relief 
Clearly 
enough he cannot, morally or legally, abridge life by an 


to demand 
this privilege ? 
to the dying? Is a coup de grace allowable? 
hour. 

Common law guards this point by the most sacred sane- 
tions. It rests on the divine precept, ‘‘ Thoushalt not kill.”’ 
The character of the patient’s sufferings, whether resulting 
from some terrific casualty or from hopeless disease, their 
intensity and probable duration, are matters not relevant to 
the issue in a legal point of view. 

The patient’s prayer to be put out of misery must be dis- 
regarded. Galens, dictum, ‘* Dolor dolentihus inutilus est.” 
we admit. Equity which is good sense used in the interpre- 
tation of law on the part of its administrators, will regard 
the intent of the physician who humanely assists the patient 
still, the letter of the statute 


Hence the 


in, or out of, his sufferings; 
stands. We may not give the mercy stroke. 
eynic phrase of long ago, ‘Durum sed ita lee seripta est.” 

On the other hand, whilea criminal suit might be brought 
against a practitioner for hastening death, a civil suit for 
damages might be brought for professional neglect if he 
does not do for his patient all that he should do, even in 
the article of death. 

The following case presents no novel features in its medi- 
cal aspects, but it is cited to elicit a discussion, here and 
elsewhere, of its forensic relations. 

Last June a telegram called me to a distant city to a per- 
son stricken with apoplexy and hemipiegia. The age of 
the patient, a widow of sixty-six years, the severity of the 
attack and her plethoric habit. promised a fatal issue within 
a day or two. She lingered however, five days, speechless 


from the first and comatose. Her vigorous constitution 


yielded but slowly. Automatic movements like pulling of 
the clothes, lifting the hand to the head and other signs of 
The head and 
eyes were turned to the paralyzed side—which is unusual-— 
the pupils were equal, the face flushed and livid, pulse dicrotic 


restlessness, continued until near the end, 


and loud rhonchal, stertorous, respiration twenty-seven, ex- 
tremities cold, and the bruit humorique in the precordial 
region marked. Signs of suffocation appeared. 

The attendant physician had left the case in my hands 
forty-eight hours before, believing that life would soon be 
extinet. The reality of suffering I could not admit, but the 
appearance of its actions, purely reflexed, was painful to me. 
As her surviving kinsman, | took the responsibility of ad- 
ministering a mild anesthetic, moistening a handkerchief at 
intervals from a vial containing two drachms of chloro- 
form and six drachms of sulphuric ether. The hand- 
kerchief happened to be one just saturated freely with 
cologne by the nurse, so thatthe substance inhaled, as well 
as the method of inhalation produced a bland, anodyne 
effect. 

Essential been ased, in foreign 
practice, to cover the repulsive odor of ether. The hand- 
kerehief was not held so near the nostrils as to prevent the 


oils have sometimes 


free admixture of atmospheric air, and the facial expression 
of the unconscious sufferer was carefully studied. In two 


or three minutes the stertor ceased. The spasmodic 
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actions of the arms were arrested. 
easy and a general quietude secured 


Respiration became 
Euthanasia was 
gained and apparently painful dissolution avoided. 

Fifteen minutes after drawing the anwsthetic, the final 
breath came, without the slightest spasm of the glottis or 
respiratory muscles, without any other physical struggle or 
sound, At the autopsy was revealed excessive sanguineous 
effusion, red sotening and clot in the interior, ascending 
convolution, calcic and fibrous degeneration, thrombosis of 
vascular obstructions. One 


and other 


of the five physicians present gave a case where he had, at 


the basilar vein, 


the request of the parents, administered ether to a child 
suffocating in membranous croup, and produced euthanasia, 
not less to the relief of the parents than to that of the 
patient. 

The queries, therefore again return. 
a right to ask of us this or some other form of assistance ? 
How far 


Has the dying man 


If he is speechless, may his family demand it? 
may the medical man extend this boon to the dying? 


This paper created as much remark as did the 
view of Mr. Bach at the Medico-Legal Congress, 
and Mr. Leslie Stephens assailed the author of 
the paper and the Medico-Legal Society for allow- 
ing it to be presented, by a very strong denuncia- 
tory article entitled, ‘* Murder According to Law.” 

I am of those who regard it as beyond the right 
of the physician at law to intentionally destroy 
life in cases of this character. 

And I believe that the 
knowledge has been so great in the use of an:es- 


advance of scientific 
thetics and remedies to allay human suffering, that 
it is now in the power of the intelligent physician 
to relieve suffering and pain in all stages of disease, 
however agonizing, and it is the right not alone of 
the physician, but his bounden duty, not to termi- 
nate human life, but to extend the relief of well- 
known remedies to assuage pain in all stages of 
disease ; but that this right and this duty exists 
even in alleviating the agonies of death itself, not 
as a cause of death, but as robbing it of its terrors 
and its agonies. 

An old doctrine 
forward as to the hopeless and incurable insane and 
some others of the defective classes of humanity, 
and the power and right of society, in its own 
interest and defense, to consider the propriety of 
arresting life in the interest and for the welfare of 
the living. 


has recently been brought 


The savage regards it a sacred duty to end the 
life of any member of the tribe who becomes in- 
curably mad, and I recall a tragic description of the 
method employed among an aboriginal tribe of 
American Indians, witnessed by a lady, long a 
resident and teacher among them, where, froma 
high sense of public duty, all the men became the 
ministers of a rite that ended a life, no longer of 
value to its possessor or of the slightest use in the 
tribe in the chase or in war. 

The doctrine of Malthus rests on a lower plane 





than the ethics of the aborigines, and it is difficult 
for us, with our training and environment, to pass 
judgment upon it. 

If a great man is smitten with paresis, and he 
commences that living death, ‘‘ that dying at the 
top,” as Dean Swift died, who shall say that 
philanthropy, humanity or the sacred teachings of 
religion demand the extension of a life, past con- 
sciousness, past even suffering, and that duty makes 
its prolongation a necessity higher than the human- 
ity which kills our beast when it has suffered irre- 
coverable injury. 

We shoot a favorite, highly prized and loved 
horse to, as we say ‘‘end its misery,” who lias 
broken a leg, or met with such an accident as can- 
not be cured ; but we do not thus reason, of the man 
or woman who stricken, with a suspension of all 
the faculties of consciousness, lives on unconscious 
of suffering or the value of life. 


Under our civilization no power is given by the 
law to end even such a life; but the inherent right 
of society to regulate its affairs in its own best 
interests must be conceded to be broad enough to 
justify any legal enactment, passed under the forms 
of and not inconsistent with the organic law of any 
community, authorizing the terminating of human 
life in such cases, This would require legislation 
in England, and, indeed, in all English-speaking 
countries where the principles of the common law 
was the basis of the organic law of the land. 
(From advance sheets of the Medico- Legal Journal.) 


NEW YORK LEGISLATURE. 


Biiuts Inrropucep Wuica Wii. Be or INTEREST 
TO THE LEGAL PROFESSION. 


MONG the bills introduced in the New York 
i legislature of special interest to the legal pro- 
fession are the following: 

By Mr. Eldridge, providing that all railroads must 
hereafter be constructed so as to avoid public 
crossings at grade. 

By Mr. L. E. Brown, exempting from taxation 
after January 1, 1898, all mortgages on real estate 
in the State of New York. 

By Mr. Dempsey, amending the Code of Civil 
Procedure by providing in actions to recover dam- 
ages for personal injuries, if the plaintiff dies 
pending such action from the effects of an injury, 
action may be continued by an executor or ad- 
ministrator to recover damages for causing such 
death. 

By Mr. Wilcox, requiring all railroads to carry 
free of charge the governor, lieutenant-governor, 
heads of State departments and their deputies, 
members of the legislature and the clerks of the 
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senate and assembly upon the certificate of the 
secretary of state. 

By Mr. Bondy, creating the office of commissioner 
of jurors for each county of the State having a 
population of more than 150,000 and less than 
190,000, at a salary of not less than $1,500 nor more 
than $2,000 per annum. 

By Mr. Wilcox, amending the Penal Code by 
prohibiting the playing of base ball on Sunday and 
imposing a fine of $50 for each offence. 


LAWS OF 1897. 


(HE following bills, passed by the legislature of 

the State of New York during the present ses- 
sion, have become laws by the approval of the 
Governor: 

Chap. 1. By Senator Ellsworth, entitled an act 
making appropriation for contingent expenses of 
the legislature. 

Chap. 2. By Assemblyman Cole, entitled an act 
to provide for the construction of a town hall in 
the town of Perry, Wyoming county. 

Chap. 3. By Assemblyman Roehr, entitled an act 
to authorize the appropriation of money for certain 
benevolent and charitable institutions in the city of 
Brooklyn and for the police pension fund of said 
city. 

Chap. 4. By Senator Krum, entitled an act to 
legalize and confirm certain acts of boards of super- 
visors of the several counties of the State. 

Chap. 5. By Senator Raines, entitled an act to 
further amend chapter 65 of the Laws of 1871, 
entitled ‘‘An act to revise and consolidate the laws 
in relation to the village of Geneva, in the county 
of Ontario,” and the acts amendatory thereof. 

Chap. 6. By Assemblyman Nixon, entitled an act 
making an appropriation for the use of the health 
officer of the port of New York for the purpose of 
preventing the invasion of infectious and contagious 
diseases. 

Chap. 7. By Senator Mullin, entitled an act to 
provide for the representation of the State of New 
York at the Centennial Exhibition, at Nashville, 
Tennessee, and making an appropriation therefor. 

Chap. & By Assemblyman Nixon, entitled an act 
to reappropriate the unexpended balance of a former 
appropriation. 

Chap. 9. By Assemblyman Nixon, entitled an act 
making appropriation for payment of confidential 
clerks of the justices of the Supreme Court in the 
Second Judicial District, not including the county 
of Kings, pursuant to chapter 892 of the Laws of 
1896. 

Chap. 10. By Assemblyman Hoes, entitled an act 
to legalize the several acts, transactions and pro- 





ceedings of the president, trustees and board of 
trustees, water commissioners and board of water 
commissioners of the village of Philmont, in the 
county of Columbia. 

Chap. 11. By Senator Raines, entitled an act re- 
pealing chapter 217 of the Laws of 1862, entitled 
‘*An act to authorize persons convicted of vagrancy 
in the county of Ontario in certain cases to be sen 
tenced to the work-house in the county of Monroe.” 

Chap. 12. By Senator Brush, entitled an act to 
change the name of Washington park in the city of 
Brooklyn. 

Chap. 13. By Senator Brush, entitled an act to 
amend chapter 538 of the Laws of 1895, entitled 
‘‘An act to amend chapter 429 of the Laws of 1894, 
entitled ‘An act to amend chapter 585 of the Laws 
of 1863, entitled ‘‘An act to authorize the city of 
Brooklyn to make yearly provisions for the celebra- 
tion of Memorial Day including the year 1893.” ? ” 

Chap. 14. By Assemblyman Bondy, entitled an 
act to amend chapter 520 of the Laws of 1893, en- 
titled ‘‘An act to make the office of clerk of Onon- 
daga county a salaried office and to provide for the 
management of said office and to fix the salary of 
said clerk and deputies.” 

Chap. 15. By Senator Coggeshall, entitled an act 
providing for the sale of certain lands belonging to 
the State of New York. 

Chap. 16. By Assemblyman Hill, entitled an act 
to amend chapter 47 of the Laws of 1837, entitled 
*‘An act to incorporate the Young Men’s Associa- 
tion of Buffalo,” as amended by chapter 333 of the 
Laws of 1886, in relation to a free public library in 
the city of Buffalo, and to authorize appropriations 
therefor. 

Chap. 17. By Senator Coggeshall, entitled an act 
to change the corporate name of the New York 
Casualty Insurance Association. 


THE LAW AS A CALLING. 


\ RR. AUGUSTINE BIRRELL is quaint law 
M lecturer before University college this year, 
and, in beginning his course only a few days since, 
he overflowed with literary allusion. The best 
idea of life in the olden time in the Inns of Chan- 
cery was to be gained, he said, from the brief but 
lively reminiscences of Mr. Justice Shallow, for- 
merly of Clement's Inn.” Touching the law as a 
calling and the motives which led men to embrace 
it, Mr. Birrell said: 

Of all the great professions the law had num- 
bered most victims. Men had enlisted in the army, 
had run away from comfortable homes to go to sea, 
had taken holy orders ; and these things they had 
done from the love of adventure, from the hope of 
glory, for the fear of Sod, but hardly were those 
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the motives which had prompted men to seek 
admission to an Inn of Court. Most distinguished 
lawyers, if they were to be believed, had begun 
their acquaintance with the law with not a little of 
that aversion which Mrs. Malaprop thought so safe 
in the early days of matrimony. The poet, Gray, 
perhaps the best read man in a well-read century, 
remarked: ‘‘In the study of the Jaw the labor is 
long and the elements dry and uninteresting, nor 
was anybody (especially those that afterwards 
made a figure in it) amused or even not disgusted 
at the beginning.” The lecturer did not think it 
could be said that affection for the law, regarded 
as a science rather than a source of income, had 
been, since the days of the commonwealth, a note 
or mark of English lawyers. Moreover, the pro- 
fession was an unpopular one with those 
not belong to it. Dr. Johnson was nearly 
his admiration either of English law or English 
lawyers. Lord Bolingbroke, Dean Swift and Jere- 
my Bentham — representatives of the fashionable 
world, the wits and the jurists, had directed their 
sneers at them. 


who did 
alone in 


—_ + -_ 


Notes of Recent English Cases. 


CHEQUE—LEGAL TENDER—SOLICITOR 
Where a mortgagor’s solicitor tendered to the 
mortgagees’ solicitor a sum of cash in payment of 


AGENT. — 


the principal, interest, and costs due upon the 
mortgage, and also a cheque for a further sum due 
from the mortgagor in respect of auctioneer’s 
charges. J/e/d, that the mortgagees’ solicitor not 
having authority to accept a cheque, the tender was 
bad. (Blumberg v. The Life Interest and Rever- 
sionary Securities Corporation, Limited, Ct. of App. 
Chan. Div. L. T. Rep. p. 627, Vol. LXXY.) 

LIBEL — FACT OF LIBEL — QUESTION FOR JUDGE 
— PRIVILEGED OCCASION — EXCESS OF PRIVILEGE. — 
In cases of libel it is a question for the judge 
whether the words complained of are capable of be- 
ing construed by a reasonable man in a libellous 
sense, apart from any question of malice. Where 
an alleged libel has been published on a privileged 
occasion afinding by the jury that there was an ex- 


cess of privilege, there being no evidence of malice, 


is no ground for entering judgment for the plain- 
tiff. Judgment of the Court of Appeal affirmed by 
House of Lords. (Nevill v. Fine Arts and General 
Ins. Co., L. T. Rep. p. 606, Vol. LXXY.) 

MASTER AND SERVANT — NEGLIGENCE — DRIVER 
OF CART — BREACH OF DUTY — DAMAGE — EFFEC- 
TIVE CAUSE.—A tradesman sent out a horse and 
cart with a driver and alad for the purpose of de- 
livering goods at his customers’ houses. The 
driver's duty was simply to drive, and he was for- 
bidden to leave the horse and cart unattended. 





The lad’s duty was simply with regard to the goods 
in the cart, and he was forbidden todrive. The 
driver negligently left the horse and cart standing 
in a street while he went into a house, telling the 
lad to wait in the cart till he returned. The lad 
drove the horse on with the intention of turning 
the cart round so that they might start immediately 
the driver came back, his object being that his 
In doing 
this he negligently drove into and injured the plain- 
tiffs vehicle. In an action against the tradesman, 


master’s business might not be delayed. 


tried before acounty court judge without a jury, 
the judge gave judgment for the _ plaintiff. 
Held, that the negligence of the driver in the course 
of his employment was an effective cause of the 
damage, and that his master was therefore liable, 
(Englehardt v. Farrant & Co., and Lipton, Ct. of 
App. L. T. Rep. p. 617, Vol. LXXV.) 

TRADE FIXTURE POWER 
SUPPLIED UNDER HIRE-AND-PURCHASE AGREEMENT 


MOTIVE MACHINERY 
—FIXTURE ANNEXED TO FREEHOLD — MORTGAGE OF 
~ DEFAULT HIRER IN PAYMEN'T OF 
INSTALMENTS AGREEMENT — REMOVAL 
POSSESSION 
AS AGAINST OWNER OF FIXTURE.—The vendor under 


FREEHOLD OF 


UNDER OF 


FIXTURE — RIGHTS OF MORTGAGEE IN 
« hire-and-purchase agreement of motive power 
machinery, which he has allowed the purchaser 
to affix to his land, has no right to recover posses- 
sion thereof on the failure of the purchaser to pay 
the stipulated instalments, as against a mortgagee 
in possession of the land; but his remedy for the 
price, or for damages for the loss of the machinery, 
is against the purchaser personally. The effect of 
the hire-and-purchase agreement, coupled with the 
annexation of the machinery to the soil, is that the 
machinery becomes a fixture— i. ¢., part of the soil 
—when it is annexed to the soil, subject, as between 
the vendor and the purchaser, to the vendor's right 
to unfix it and take possession of it if the purchaser 
fails to pay the stipulated instalments, which right, 
however, imposes no legal obligation on any gran- 
tee of the land from the purchaser, nor can the 
right be enforced in equity against any purchaser 
of the land without notice of the right. (Hobson 
v. Gorringe, Ct. of App. L. T. Rep. p. 610, Vol. 
LXNXY.) 


The United States Circuit Court at Boston has 
decided in favor of Dwight Braman on the motion 
of the Atchison to dismiss the case against the 
company for $8,300,000 bonds. This suit is prob- 
ably the most important now in railway affairs in 
the country. It was brought by Dwight Braman & 
Co., who acted as fiscal agents of the St. Louis & 
San Francisco railway in New England against the 
former directors of the Atchison. 
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Legal Notes of Pertinence. 


A special deposit of money at interest with a 
savings institution, the regular depositors in which 
are stockholders, is held, in Heironimus v. Sweeney 
({Md.j 33 L. R. A. 99) to be entitled to be repaid out 
of the assets, when the institution is insolvent, 
before any dividend to the regular depositors. 

A deposit of public money by a county treasurer 
ina bank designated by him as a depository for 
public funds, and which has given a bond to secure 
its payment is held, in Allibone v. Ames [S. D.] 33 
L. R. A. 565, constitute a loan within the 
meaning of a law making loans of such funds un- 
lawful. 


not to 


A constitutional provision making all railroad 
companies common carriers is held, in Wade v. 
Lutcher & M. C. L. Co. ({C. C. App. 5th C.], 83 L. 
R. A. 255), to be inapplicable to a corporation or- 
ganized for private business purposes which operates 
arailroad upon its own property for purposes con- 
nected with its business. 


A warrant of attorney to confess judgment on a 
note ‘‘in any court of record” is held, in First 
National Bank v. Garland (| Mich. }, 32 L. R. A. 83), 
to be sufficient to sustain a judgment of a court of 
the State in which the note was made, when sued 
upon in another State, even if the judgment could 
not have been confessed outside the State in which 
the note was made. 

One who procures the discharge of an employe 
not engaged for any definite time, by threatening to 
terminate a contract between himself and the em- 
ployer which he had a right to terminate at sdny 
time, is held, in Raycroft v. Tayntor ({ Vt. | 83 L. R. 
A. 225), to be not liabie to an action by the employe 
for damages, whatever motive may have prompted 
him to procure the discharge. 

A peculiar case of injury to lateral support by 
digging a sewer trench in a street and permitting 
quicksand and water to run into it, and then re- 
moving them by pumps, causing the surface of the 
land to crack and settle and injuring the buildings 
thereon, is held, in Cabot v. Kingman (Mass.), 33 
L. R. A. 45, to make the sewer commissioners liable 
if they knew the nature of the soil or ought to have 
known it, and did not require any unusual and ex- 
traordinary precautions to be taken by the con- 
tractor. 


The Supreme Court of Tennessee recently passed 
upon a very interesting question of law, arising out 
of a series of transactions which, as the court says, 
‘‘are certainly unique in character.” One Robert- 
son, the owner of certain real estate, executed a 
deed of it to a fictitious person, and then drew a 
deed of trust to secure bonds, signed it by that 





fictitious name, procured a certificate of acknowl- 
edgment, had it recorded, and delivered it to the 
grantee. The property was held under the deed 
of trust by the grantee; but the purchaser at the 
sale, one of the creditors of the owner of the land, 
becoming aware of the irregularity of the transac- 
tion, filed a bill charging that the deed was ineffec- 
tual to convey title, because there was no such 
grantee, and that the deed of trust was ineffectual 
to convey title to the trustee, because it was a 
forgery. ‘The first contention was upheld, on the 
ground that a deed to a fictitious person is void, 
and leaves the title in the grantor; but the second 
was rejected, and it was held that the title passed, 
and that the sale under the trust was valid. (Wiehl 
v. Robertson, 37 S. W. Rep. 274.) 


In Hallyburton v. Burke County Fair Association 
and another, decided by the Supreme Court of 
North December, 1896 (26 S. E. R. 
114), it was held that the owner of a horse who 
enters him for a race at a fair, in charge of an 
expert rider, without knowing that the horse is 
unruly, is not liable for injuries to a visitor at the 
the railing around the track 


Carolina in 


fair, standing near 


by the horse bolting the track, breaking through 


the railing, and running over him, where it ap- 
peared that the visitor could have seen the race 
from safe and suitable places provided for the pur- 
pose. It was further held that the fair association 
was not liable, it appearing, as aforesaid, that suita- 
ble places had been provided from which specta- 
tors might witness the race, and furthermore that 
plaintiff had been warned by an officer in charge of 
the fair grounds to leave the place where he was 
standing as being unsafe. 


Professor G. Frank Lydston recently addressed 
the students of Kent College of Law, on ‘‘ Criminal 


Anthropology.” Here are the speaker's conclu- 


sions: 


‘* The criminal class is the product of certain in- 
fluences, of heredity, congenital and acquired dis- 
ease, and unfavorable surroundings, involving per- 
nicious teaching and example, and physical neces- 
sities. The result of these influences is a class of 
persons of low grade of development, physically and 
mentally, with the defective understanding of their 
true relations to the social system in which they 
live. Such persons have no true conception of that 
indefinite entity called morality and no respect 
whatever for the rights of others. These subjects 
are characterized upon the average by certain ano- 
malies of development that constitute the so-called 
stigmata, or marks of degeneracy. In brief, it is 
to be understood that while all degenerates are not 
criminals, criminals are mainly, if not altogether, 
from the degenerate class. The apparent physical 
exceptions to the rule are not necessarily excep- 
tions, for degeneracy of brain and nervous struc- 
ture is not always manifested by external peculiar- 
ities.” 
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Bumors of the Law. 


OnLy ONE Correct ANsWER.—Gov. Mattox of 
Vermont, was at one time chairman of the com- 
mittee appointed to examine candidates for ad- 
mission to the bar at Caledonia county. He re- 
ported that one of the candidates was, in his 
opinion, unqualified, having answered correctly but 
one of the questions put to him. ‘Only one? 
Well, what was that?” asked the presiding judge. 
“Tasked him what a freehold estate is,” 
Mattox. ‘Important question,” said the judge; 
‘*and what was his reply?” “ He made it without 
the least hesitation,” said the chairman with a 
twinkle in his eye; ‘‘of course that fact is in his 
favor.” ‘* Well, what did he say?” asked the judge 
with some impatience. ‘‘He said,” returned the 
chairman, ‘ that he didn’t know.” 


replied 


A Welsh county court judge recently had before 
him a case in which a printer sued a pork butcher 
for the value of a large parcel of paper bags with the 
latter’s advertisement printed thereon. The printer, 
having no suitable illustration to embellish the 
work, though the improved the occasion by putting 
an elaborate royal arms above the man’s name and 
address, but ultimately the man refused to pay. 

The judge, looking over aspecimen, observed that, 
for his part, he thought that the lion and unicor: 
were much nicer than an old fat pig. 

**Oh, well,” answered the butcher, ‘ perhaps 
your honor likes to eat animals like that, but my 
customers don’t. I don’t kill lions and unicorns. | 
only kill fat pigs.” 

Verdict for defendant.— Answers. 


“We propose to show, gentlemen of the jury,” 
said counsel for the defence, in Judge Chetlain’s 


court the other day, ‘that it is impossible for the 
defendant to have committed this crime. 

‘*In the first place, we will prove that the de- 
fendant was nowhere near the scene of the crime at 
the time the crime was committed. 

‘* Next we will offer the indisputable testimony 
of persons who saw the defendant on the spot and 
who did not see the defendant commit the crime. 

‘* We will show that no poison was found in the 
body of the deceased. 

‘*Not only that, but we will prove that it was 
put there by the prosecution in this case. 

‘*We will, furthermore, show that the deceased 
committed suicide. 

‘* And last, but not least, we will prove beyond 
the shadow of a doubt that the deceased is 
dead. 

“Tn view of which corroborative facts, gentle- 
men of the jury, we respectfully ask for an acquit- 
tal. "— Chicago Law Journal. 


not 





Nor Constpertnc THem.— ‘‘I judge, then,” 
said the lawyer, ‘‘that your conjugal relations are 
not happy.” 

“Well,” answered the client, ‘“‘some of my 
conjugal relations don’t care two straws how me and 
my wife gets along, and others of them, particu- 
larly my wife’s mother, just delights to see us 
quarrel. But I don’t see as it’s their business; and, 
you bet, if I make up my mind to separate from my 
wife, I ain’t goin’ to ask whether my conjugal re- 
lations is happy or not! ”—Judge. 


His colleagues in the house may not know it, but 
tall Cy Sulloway has a reputation up in the Granite 
State for great flights of eloquence that are not 
without effect before juries. In fact, he is counted 
the best trial lawyer in the State, says the Washing- 
ton Post. A member of the New Hampshire dele- 
gation tells of one of Mr. Sulloway’s efforts before a 
jury in a liquor case that was earnest in behalf of 
the defendant, but failed to convince the twelve 
good men and true. It was a liquor case, and the 
defendant, whom Mr. Sulloway represented, was 
shown to have been guilty by the testimony of two 
witnesses. Under the moiety clause of the pro- 
hibition law they were entitled to a share of the 
fine. 

Mr. Sulloway straightened up his full height be- 
fore the court, and showing much indignation, 
said: ‘* The only evidence, your honor and gentle- 
men of the jury, before whom my client rests his 
case with supreme confidence of a verdict for his 
acquittal, is given by two miscreants that have 
crawled up to this bar of justice. With what 
detestable objects can one compare treachery like 
this; with the naked dweller of Terra del Fuego 
who eats his half-raw flesh ; with the Digger Indian, 
that feeds on the vermin which are nourished by 
his own body; or with the Wa-Wa mother, that 
drags from the embers the roasted body of her 
new-born babe? No; angels all are they, and not 
to be compared with these two walking epidemics, 
whose pestilential touch breathes contagion in the 
pure air of this hall of justice. 

‘*T apologize to your honor for having detained 
him even this brief time, and to you, gentlemen of 
the jury, for using these few moments to present 
favorable verdict that I know 
your bosoms yearn to give him; and most of all I 
apologize to my client for having withheld from, 
him, even this short while, the liberty which he is 
about to receive from this enlightened body of his 
fellow-citizens.” 


the evidence for the 


Mr. Sulloway probably had some presentiment of 
what the verdict was to be. He was not long kept 
in darkness, for within five minutes his client was 
pronounced guilty. 
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Curvent Lopics. 

he preliminary steps toward biennial ses- 

sions of the legislature of the State of 
New York will undoubtedly be taken at the 
present session, a concurrent resolution for the 
submission of a constitutional amendment to 
the people being now in preparation by Mr. 
Green, of New York. This great and needed 
reform has already been too long delayed. 
How best to check the “ pernicious activity” 
of the law-makers, however, is a problem not 
easy of solution, There is no doubt whatever 
of the feeling of the public with regard to the 
matter. The plain and emphatic demand for 
shorter and less frequent sessions of the legis- 
lature is the best possible evidence of the fear 
and distrust with which the meetings of the 
law-makers are regarded. Past experience has 
shown that it is not safe to rely wholly upon 
the veto power, and the reasons need scarcely 
be pointed out to anyone who is familar with 
latter-day political machinery and methods. 
While some governors might be relied upon to 
carry out their pledges to veto every bill pre- 
sented to them for signature, which, in their 
deliberate judgment did not respond to some 
real popular demand and need, the majority of 
State executives, we are free to confess, would 
be more likely to be governed by political, if 
not personal, reasons. Equally unsafe is the 
plan to make the legislators themselves the 
judges of proper and improper legislation, and 
thus we are forced to seek some other and less 
heroic method of dealing with the evil of over- 
The 


firmly believe, the most promising, one is that 


legislation. most familar, and, as we 
of limiting the frequency and length of the ses- 
sion, a plan which has been tried by many 
States with most satisfactory results. A recent 
inquiry by the Mew York Evening Post dis- 
closed a very significant state of feeling in 
relation to this question. In thirty-nine States 
of the Union there are biennial sessions, and 
twenty-five secretaries of the States have de- 
clared that not only has the biennial system 
proved so satisfactory that there is no disposi- 
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tion to change it, but that the gratifying 
results of the restriction have stimulated a 
movement for further restriction. In several 
states there is a gdesire to make the interval 
between sessions even greater than it now is. 
The Colorado secretary of State, speaking for 
public opinion, says that one session in four 
years would be enough. The secretaries of Ver- 
mont, Iowa and Texas make similar statements, 
while the secretary of Arkansas says that the 
people of his State would be satisfied with one 
session in five years. 

This latter demand for quinquennial ses- 
sions is clearly an extreme manifestation of the 
reaction from annual sessions, and their attend- 
ant evils, and the middle course would un- 
doubtedly be wiser, especially for a great State 
like New York, whose vast and manifold in- 
terests require more legislation than some of the 
smaller ones. While few new laws are 
needed, there are old laws to be amended or 
repealed, laws that prove obstructive or inap- 
A much better 


very 


plicable to changed conditions. 
way would be to limit the length of the sessions, 
as is done in Oregon, Washington and other 
States, to say, sixty or ninety days; then the 
press and public could be depended upon to 
bring pressure sufficient to prevent much time 
being wasted on special and private bills. 
Biennial and limited sessions would appear to 
offer the true solution of the problem of how 
to prevent superfluous and ill-advised legisla- 
tion, which might be combined with the plan 
of requiring the filing of all bills with the sec- 
retary of state thirty days before introduction 
in the legislature and the giving of notice of 
intention to introduce them, together with a 
statement of the reasons and necessity for each 
proposed new law. 


A very important as well as interesting de- 
cision by the New York Court of Appeals is 
printed in this issue of the ALBANY Law 


JourNAL. It is on the subject of breach of 
promise of marriage, in the case of Yale v, 
Curtiss, and hojds that in order to support a re- 
covery in this class of cases there must be evi- 
dence of a definite contract, a mutual promise 
to marry, a meeting of the minds of the parties ; 
that such a contract to marry is not to be in- 
ferred from mere courtship, or even from facts 
tending to show an intention to marry on the 
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part of the defendant. While no form of words 
is required, and a formal offer and acceptance 
is not necessary, the court holds that there must 
be an offer and an acceptange “ sufficiently dis- 
closed or expressed to fix the fact that they 
were to marry as clearly as if put in formal 
words.”” The court makes it reasonably clear 
that mere flirtation, however “ desperate,’’ even 
though matrimonial intention may have ex- 
isted, will not support the inference of a con- 
tract, and thus be actionable. In the case at 
bar, it seems reasonably clear, from a careful 
perusal of the opinion, which embodies a syn- 
opsis of the evidence taken on the trial, that 
the lady had good reason to believe her escort 
had serious intentions ; but the court finds, and 
as we think justly, that there was not such a 
contract to marry as would come under the 
legal definition above given. This rule seems 
to us to be not only reasonable, but just. The 
highest court in this State is not disposed to 
favor the radical remedy for the evils attending 
so-called breach of promise suits, of abolishing 
them entirely, as has been strongly advocated 
by many jurists of high repute both in this 
country and in England; but it evidently leans 
against recovery in this class of cases by requir- 
ing plaintiffs to strictly fulfill the requirements 
of existing law and practice. The decision re- 
ferred to very clearly defines the limit to which 
a man’s attentions to a woman may go without 
laying himself liable to damages for breach of 
promise. 

The publication of portraits, or alleged por- 
traits, of individuals by newspapers and peri- 
odicals has, of late years, been carried to 
such an unwarrantable extent as to call forth 
an attempt at its regulation by means of legis- 
lation. Senator Ellsworth has introduced in 
the New York legislature a bill which seeks 
to prohibit the printing of the portrait of 
any individual living in this State without 
first having obtained his or her consent, in 
writing, to such printing or publication. Vio- 
lation of the act is made a misdemeanor, pun- 
ishable by fine of not less than $1,000, and by 
imprisonment for not less than one year. The 
introducer of the bill declares that it is pre- 
sented in entire good faith. An abuse certainly 
does exist. The sensational newspaper press, a 
leading feature of whose stock in trade is the 





so-called “art department,” regularly publish 
portraits, or alleged portraits, of individuals, 
most of which are little better than caricatures, 
with no resemblance whatever to the originals. 
No man or woman, however high in station, is 
exempt. While no one will deny that a good 
portrait adds zest and interest to a descriptive 
article, one which is so poorly executed as to 
bring, or tend to bring, the person illustrated 
into ridicule is certainly objectionable. It is 
well known that certain of the sensational news- 
papers, in their eagerness to “get ahead” of 
contemporaries, frequently resort to their fertile 
imaginations, out of which the pictures or por- 
traits are builded. In this way many of the 
eminent citizensand social leaders of New York 
and other cities have had their portraits pro- 
duced, with results not at all satisfactory. The 
correction of this abuse is aimed at by Senator 
Ellsworth’s measure. ‘That its passage will be 
stubbornly and bitterly opposed by the news- 
papers affected, as a clear invasion of their 
rights, is not be doubted. That it will become 
a law is not probable; at the same time the bill 
may be properly regarded as a formal protest 
against an evil which, while it undoubtedly ex- 
ists, may, nevertheless, not require such a 
radical remedy at this time. 


Justice Lyon of the New York Supreme Court 
has rendered a decision holding that the so- 


called Prison label law is unconstitutional. At 
the November session of the Broome county 
grand jury Samuel K. Hawkins was indicted 
for selling prison-made goods to a Binghamton 
firm without attaching a label, contrary to a 
provision of the Penal Code passed by the 
legislature in 1896, Acting under the advice 
of the State Labor Commission, the district 
attorney of Broome county will at once carry 
the case to the Appellate Division of the 
Supreme Court. 


Attorney George Bliss, of New York, writes 
the ALBANY Law JouRNAL that for the pur- 
pose of testing the probable effect of the pro- 
vision of the statute providing that no appeal 
shall be had to the Court of Appeals in 
negligence cases, where the decision is unani- 
mous unless an order allowing it is obtained, 
he has caused to be examined the eight volumes 
of the Appellate Division Reports which em- 
brace the decisions of the Supreme Court from 
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acer — 


January Ist 1896, to July rst, 1896. The result 
seems to be as follows: In these eight volumes 
1101 Cases are reported in full. Among them 
are 111 negligence cases in which the decision 
is apparently unanimous. ‘There are also 660 
cases reported in memorandum, some of which 
he is confident are negligence cases, but the 
memorandum reports do not show the number. 
If the same proportion of negligence cases is 
found in the reports for October, November 
and December as for the first six months of the 
year, the total of such cases in the year will be 


at least 148. This, as Mr. Bliss remarks, is a 


notable relief to the Court of Appeals calendar. 


The Montreal Legal News calls attention to 
the fact that in England, by a curious survival 
of a more ancient order of things, juries in 
felony cases have to be locked up when the 
case is not concluded at the time the court rises. 
The judge has no discretion. It is surprising 
that a rule apparently so unnecessary, and in 
some cases involving considerable hardships, 
should have been tolerated so long, and it is 
equally surprising that when it is at last pro- 
posed to modify it by giving the judge a discre- 
tion, one of the superior judges writes to the 
newspapers disapproving of the suggestion. To 
add to this absurdity, the accused may go out 
on bail while the jury are kept under lock and 
key. In this respect Canada appears to be in 
advance of the mother country, for in the 
former the distinction between felony and mis- 
demeanor has been wholly abolished. 


Michigan presents the spectacle of a circuit 
judge being sued in his own court for damages 
for issuing a discretionary writ in the line of 
his official duty. Rollin H. Person, circuit 
judge, Lansing, Mich., was sued recently in 
his own court, together with one Schneider, for 
$10,000, The facts of the case appear to be 
that Schneider rented a store building to one 
Dayton, a dealer in wholesale millinery, more 
thana yearago. Judge Person gave him a lien 
on the stock for unpaid rent, and for a year or 
more during the pendency of legal proceedings 
the store remained closed. Recently Dayton 
gained entrance to the store and removed the 
stock by night, but an order from Judge Per- 
son compelled him to return it. After tender- 
ing the amount of rent heclaimed to be due, and 
having it refused, he replevined the stock, and 











was proceeding with the inventory when a per- 
emptory injunction, issued by Judge Person, 
ordered all proceedings by virtue of the re- 
plevin to stop. For this reason Dayton has in- 
stituted his suit for damages, his bill alleging 
that the orders issued by Judge Person were in- 
valid, and charging collusion and oppression 
on the part of Schneider and the court. The 
case is one without precedent as far as known. 


The very interesting question whether jurors 
should, while in the custody of the court, 
be allowed liquor at their meals is being dis- 
cussed animatedly by press and people in Illinois 
Judge Tuley, who presided over the recent 
O'Malley trial at Chicago, ordered the baliffs 
to provide each juror with a drink of liquor at 
each meal. Whereupon the W.C. T. U., of 
Chicago, made formal and decided objections. 
The judge’s idea in making the order seems to 
have been that it would not be proper or at 
least advisable to deprive persons who were 
habitually accustomed to take liquor with their 
meals of that privilege while they were in the 
jury-room. There will doubtless be radical 
differences of opinion on this point, and the 
great majority of people are more than likely 
to side with the ladies of the W. C. T. U. 
During the comparatively short time that the 
jurymen are sequestercd they ought to be able 
to get along without artificial stimulants. If 
liquor were to be introduced into the jury-room, 
it might not be practicable to draw the line at 
one glass; and jurymen, as well as their ver- 
dicts, should be like the great Cesar’s wife— 
above suspicion. 


The Kentucky Court of Appeals recently 
handed down an interesting decision in Con.- 
monwealth v. Bossie,etc., to the effect that, 
as each person engaged in a game of chance is 
guilty of an individual offence under the 
statute, the one isnot an accomplice of the other 
within the legal meaning of that term, and 
therefore one may be convicted upon the testi- 
mony of the other alone. The grand jury of 
Laurel county returned an indictment charging 
Jack Bossie, William Doan and Stephen Curtis 
with the offence of gaming, committed as fol- 
lows, viz.: “ The said Jack Bossie, William 
Doan and Stephen Curtis did, on the 22d day 
of May, 1895, * * * unlawfully engage in 
a game of hazard and chance by engaging in 
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and playing a game of cards with William 
Curtis, in which game money and other prop- 
erty was bet, won and lost by each of them.” 
Upon the calling of the cause for trial as to 
Bossie it was agreed that the same be submitted 
to the court for trial, and it was further 
agreed that the witness would the 
charge to be true, but that the witness was also 
The 
contention of the defendant was that the wit- 


prove 
engaged in the same game of chance. 


ness was an accomplice of the defendant, hence 
no conviction could be had upon his testimony 
alone, and the court below so adjudged, and 
The 
opinion of the court, by Judge Guffy, held that 


from that judgment appeal was taken. 


the judgment of the court below was clearly 
erroneous. The witness was not an accomplice 
in the legal meaning of the term. Each one 
engaged in the game was guilty of an individ- 
ual offence. In the case of Whitaker v. Com- 
monwealth (95 Ky. 632), it was held by this 
court that in an indictment for incest the jury 
were authorized to convict upon the testimony 
alone of the female, the crimes of each being 
separable under the statute. To the same effect 
is the decision of the Superior Court in Green 
v. Commonwealth (6 Ky. Law Rep. 217). 


Recorder Goff is being highly commended by 
some of the metropolitan newspapers for his 
vigorous denunciation of irresponsible medical 
experts, the majority of whom he declares to be 
charlatans and mountebanks. While this char- 
acterization is probably intemperate, it can- 
not be denied that grave abuses exist which 
ought to corrected, if possible, and that speed- 
ily. It is not too much to say that some re- 
cent trials in the city of New York, in cases of 
homicide, have brought disgrace and reproach 
institutions of law and medicine, 
having been marked by a riotous rivalry of 
paid expert testimony calculated to bring con- 


upon our 


tempt upon the system of presenting such 
evidence to courts and juries. The root of the 
evil is undoubtedly disclosed by the recorder 
when he says that the expert is “willing 
to testify in the majority of cases on the side 
which offers the most money;” and, in the way 
of a remedy, he intimates that if it were possi- 
ble to secure a competent board to name 
medical experts whose testimony could be re- 


garded as reliable, it would be of great service 








to the criminal courts. Speaking on this sub- 
ject, one of the New York dailies inveighs 
against the plan of made-to-order testimony, 
calling attention to the well-known fact that 
few lawyers have any use for anexpert whose 
testimony will not fit the side of the case for 
which he is engaged ; while, on the other hand, 
the expert who cannot or will not adapt his 
conclusions to the contentions of the lawyer 
who employs him must step aside to make 
room for one who will. The recorder’s plan 
to have a competent board name medical ex- 
perts, while perhaps not entirely eradicating 
the evil complained of, would undoubtedly 
mitigate it to some extent if it were decided to 
be constitutional. which is very doubtful. 


The question, “Is a gun always a gun?” 
has just been decided in Commonwealth vy. 
Murphy, according to a Chicago exchange. In 
its decision, the court used the following lan- 
guage : 

“Tt appeared in evidence that the defend- 
ant, with ten or twelve other men formed one 


company in the parade, and that all the men in 


this company carried ordinary breech-loading 
Springfield rifles, which had been altered and 
bored in the barrel near the breech, and the 
firing pins had been filed down, so as to make 
them immovable; and in this condition they 
could not discharge a missile by means of gun- 
powder orany otherexplosive. The defendant 
contends that these weapons were not ‘ firearms’ 
The 


were 


within the meaning of the statute. pur- 


pose for which these alterations made 


is not disclosed. They would not be obvious 
to the ordinary observer while the rifles were 
carried in the parade. So far as appearance 
went, it was a parade with firearms which were 
efficient for use. ‘To the public eye it was a 
parade in direct violation of the statute. The 
men who carried these weapons could not 
actually fire them, but it would be generally 
supposed that they could. With the exception 
of the danger of being actually shot down, all 
the evils which the statute was intended to 
remedy still exist in the parade in which the 
defendant took part. ‘To hold that 
weapon is not a‘ firearm,’ within the meaning 
of the statute, would be to give too narrow and 
strict a construction to its words. It was origi- 
nally a firearm which was effective for use. 
The fact that it was disabled for use did not 
change its name.” 


such a 
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BREACH OF PROMISE TO MARRY. 
EVIDENCE OF A DeFrinirE Conrract NECESSARY TO 
Support THE ACTION. 

NEW YORK COURT OF APPEALS. 
February 9, 1897. 
NELLIE E. Yaue, Respondent, v. WimuramM R. 

Curtiss, Appellant. 

The rule of law which formerly permitted contracts of mar - 
riage to be inferred from proof of such circumstances 
as usually attend an engagement has been changed by 
the statute permitting parties to testify in their own be- 
half. 
deception, be evidence of a contract — a meeting of the 


There must now, in the absence of fraud and 


minds of the contracting parties. Mere courtship, or 


even an intention to marry, 1s not sufficient. Thorough 
acquaintance with character, habits and disposition is 
essential in order to make such a contract intelligently, 
and the parties may, therefore, form such an acquaint- 
ance without having the inference of a contract attach. 

Where there is any evidence sufficient to uphold the de- 
cision of the General Term of the existence of such a 
contract their decision is final; but where there is no 
evidence sustaining the contract, or when the evidence 
given does not show that there was a contract, then the 
question becomes one of law which it is the duty of this 
court to review. 

Appeal from a judgment of the General Term, 
Fourth Department, affirming a judgment entered 
upon a verdict. 

Edward B. Thomas, for appellant; George W. 
tay, for respondent. 

Haight, J.— This action was brought to recover 
damages for a breach of promise to marry. 

The plaintiff at the time of the trial was twenty- 
eight years of age, residing with her parents in the 
village of Norwich. She was engaged in the teach- 
ing of music, and was a member and regular at- 
tendant of the choir and of the Congregational 
church in that village. The defendant wes born in 
Norwich, lived there until the year 1865, when he 
went to New York and became a clerk in the bank- 
ing office of Fiske & Hatch, and remained there 
for the period of nineteen years. In the fall of 
1884 he returned to Norwich, where he had inherited 
property upon the death of his father, and took up 
his residence with Mrs. Chapman, his sister. At 
the time of the trial he was forty-six years of age, 
had received an academic education, and upon his 
return to Norwich became a member and regular at- 
tendant of the choir of the Congregational church. 
On the 16th day of December, 1885, he was _ in- 
troduced to the plaintiff at a wedding in that village, 
and on or about the first of January thereafter he 
accompanied her home from an evening prayer 
meeting, and subsequently escorted her toa band 
concert. He then went to the city of New York 
and remained several weeks. After his return to 





Norwich he again accompanied her home in the 
evening from church and prayer meeting from time 
to time during the spring and fall of that year, and 
occasionally during the summer, and these atten- 
tions continued through the year 1887 and until the 
early spring of 1888. He also escorted her to three 
entertainments during the spring of 1886, three 
more during the winter of 1886 and 1887, and one 
in the early spring of 1888. He also took her out 
riding on one or two occasions. After walking 
home with her he often entered the house upon her 
invitation and visited with her in the parlor until 
10 or 11 o’clock, but never remained after that 
hour. He did not always escort her home when he 
met her at church. On some occasions he escorted 
other, young ladies, and did not always accept her 
invitation to go in upon reaching her home. He 
never called upon the plaintiff at her house except 
when he called to take her to the entertainments 
mentioned, and the occasions on which he ac- 
companied her home from church. 

In the spring of 1888 he made the acquaintance 
of a Miss Hall in that village and began to keep 
company with her. He escorted her to a banquet 
and other entertainments, and in June announced 
his engagement to her, and in the spring of 1889 
they were married. There was never any express 


offer of marriage made by the defendant to the 


plaintiff or an acceptance by her. It is claimed, 
however, that such offer and acceptance should be 
inferred from what was said and done. We shall, 
therefore, specifically call attention to the conver- 
sations from which it is claimed that a mutual 
promise to marry was understood between them. 
At the first time he accompanied the plaintiff home 
from prayer meeting in January, 1886, he spoke 
about the plaintiff being a friend of a Mr. Bishop, 
who lived in New York, and of her being there the 
winter previous, and said: ‘‘I am going to New 
York soon and I wish you were there this winter 
instead of last, because I would like to accompany 
you to entertainments which I am expecting to en- 
joy whenIam there.” In the summer of 1887, 
their minister, a Mr. Upton, was going to Europe. 
On one occasion when the defendant was accom- 
panying the plaintiff from church he remarked that 
Mr. Upton was very anxious that he should accom- 
pany him to Europe, but he said that he preferred 
to wait until another year; that he would like to 
remain longer than Mr. Upton was going to re- 
main. At this, the plaintiff stated that she hadn’t 
any particular desire to go to Europe on account of 
her fear of crossing the water. Nothing more was 
said upon the subject until they reached her home, 
at which time the defendant said: ‘‘ Honestly and 
truly, would you allow the fear of the water to pre- 
vent you from going if you could go just as well as 
not?” The plaintiff made no direct reply to this 
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question, but after a little said that it would be 
very lonesome for Mr. Upton to go alone, and that 
she thought it would be much pleasanter for him to 
go in a party ; to which he replied: ‘‘ Husband 
and wife is party enough for me if I go.” 


On another occasion, in the year 1888, at the 
time the defendant took the plaintiff out riding, we 
are told that they drove down South Broad street, 
and that in passing down the street he pointed out 
two vacant lots and asked her which location she 
liked best. He made no further remark with 
reference to the lots on that occasion, but on a 
former occasion he had remarked to her that he 
was going to build the nicest house in Norwich 
On several occasions when the plaintiff had invited 
him in after he had accompanied her from church, 
he declined, saying he was going to make her a long 
visit some time, or by and by. When he first com- 
menced going with her he made the remark several 
times that he would like to take her to extertain- 
ments which she would enjoy most. This is sub- 
stantially the history of their courtship as detailed 
by the plaintiff, until the defendant had com- 
menced keeping the company of Miss Hall, in the 
spring of 1888. She then tells us that her mother 
told her of a remark that she had heard to the effect 
that the defendant had only been going with her 
to please himself and to see how great a fool he 
could make of her. After hearing of this she met 
the defendant at church and told him that she 
would like to have an interview with him. He 
thereupon asked if he should accompany her home 
and she consented. She says that this occurred on 
the 15th or 20th of May. After they reached the 
house she invited him in and he entered and took 
aseat. She then repeated to him what she had 
heard, and asked him if it was true. He said: 
‘“*No; Iwould bea beast of a man to go with a 
young lady for such a purpose as that.” He further 
stated that he admired her from the very first ; that 
he sought her acquaintance ; that it was her face 
and eyes that he admired ; that he had found her 
to be what her face represented, and that he had 
never met a young lady that he regarded more 
highly. To this the plaintiff replied: ‘Had I not 
regarded you as highly as you did me I never would 
have accepted your attentions as long as I have.”’ 
He then remarked that he knew it; that he longed 
to make her happy ; that he didn't know what he 
wouldn't do to rescue her from trouble, and that he 
would always protect her. He further stated that 
if the people were saying these unpleasant things 
about him he would give up prayer meeting and 
everything else. 

She said: ‘*No, don’t on that account,” and he 
then asked if she would go to prayer meeting if he 
would, and she replied, ‘‘certainly.” He then 





said: ‘*ThenI know shall have one friend there, 
and he didn’t know what he wouldn’t do to pro- 
tect her.” He then stated that if she was not will- 
ing to take his word for it he would like to have 
her go to Mr. and Mrs. Chapman, for he went to 
Mrs. Chapman with all his secrets, and that she 
knew just what his regards for her were. ‘The 
plaintiff then told him that she did not care to go 
to Mrs. Chapman; that she was willing to take his 
word for it; that the most she wanted to know 
was that he was true, and he said that he was, and 
just before he left made the further remark, “If I 
live I will make you happy.” The plaintiff further 
testified that on that occasion he made the remark 
that he was unsettled in life on account of his 
business, and that he did not know what business 
he should engage in; that he made inquiry as to 
whether her father and mother were offended at 
him; that she invited him to call again and he re- 
plied that he would, but never did. She further 
testified that he never spoke any word of endear- 
ment to her except as above stated; that he never 
kissed her or offered her any caresses; that he 
always treated her with politeness and ad- 
dressed her as Miss Yale. The defendant had 
not, at this time, called upon the plaintiff for 
several weeks, and she knew that he was paying 
attentions to Miss Hall and had met them at a ban- 
quet together. Very much of the conversation 
related by the plaintiff at this last interview was 
sharply controverted by the defendant, but inas- 
much as the verdict of the jury was in her favor, 
we are confined on this review to her statements. 
Does this evidence establish a mutual promise to 
marry? We think not. It is not pretended that 
there was any offer of marriage prior to the last 
interview. There is nothing in the talk with refer- 
ence to Europe, in which she was justified in draw- 
ing the conclusion that he was offering to take her 
with him as his wife. The query made with refer- 
ence to the location of the vacant lots is one that 
might well have been made of any person with 
whom the defendant was acquainted, without a 
thought of marriage. The expression with reference 
to his making her a long visit on decliniug her invi- 
tation to go into the house after seeing her home 
from church, would to the ordinary mind hardly 


| suggest the idea of marriage. The most that could 


be reasonably claimed for it was that he intended 
some time to make her an independent call which 


| should not be cut short by other engagements. We 
| are thus brought to the expressions made use of by 


him at theirlast interview. In construing these, 
we must take into consideration the circumstances 
under which they were speaking. He, as we have 
seen, had formed the acquaintance, and on several 
occasions became the escort of another lady, and 
this was known to the plaintiff. Word had come to 
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her ears of an unpleasant remark with reference to 
her, and this she stated to him. It was with refer- 
ence to this alleged remark that he made answer; 
to use her expression, he denounced it as beastly 
and denied the truth of the remark, and then, to 
assure her that it was false, he proceeded to state 
his admiration of her; what her face and eyes had 
represented to him, and that he had never meta 
lady that he regarded more highly. He spoke of 
protecting her and making her happy. Upon these 
expressions great stress is laid, and were it not for 
the circumstances under which they were spoken, it 
is possible there would be some support for the re- 
spondent’s contention with reference to them, but 
these circumstances she well understood, 

He doubtless had reference to the mental pain 
and suffering she had undergone by reason of the 
alleged remark, and he sought to remove that trou- 
ble from her mind and assure her of his protection 
from further trouble of that character. His expres- 
sion which follows is in accord with this view, for 
he says: ‘‘If the people are saying these unpleasant 
things I will give up prayer meeting and everything 
else.” He also told her to go to his sister, Mrs. 
Chapman, if she didn’t believe him, and find out 
from Mrs. Chapman how he regarded her. The 
same explanation may he given with reference to 
his expression that he was “true.” The plaintiff 


must have understood him as speaking with refer- 


ence to her suffering, for she thereupon asked him 
to call afain, and in answer to his question stated 
that she would like their relations to continue as 
before. Prior to that time their relations had been 
that of friends. This is hardly in keeping with the 
theory that they had each then and there pledged 
each other their troth and engaged to become man 
and wife. 

The rule governing contracts of this character 
has been fully discussed in the case of Homan v. 
Earl (538 N. Y. 267). Formerly, contracts of this 
character were often inferred or implied from proof 
of such circumstances as usually attend an engage- 
ment, but after the statute was changed so as to 
permit parties to testify in their own behalf, they 
were expected to state all that was said and done 
so as to remove from the field of speculation facts 
that had heretofore been inferred, thus leaving the 
court to determine whether the facts sworn to con- 
stituted « contract. In determining this question, 
however, while we may not imply facts not sworn 
to, we may infer the meaning and intention of the 
parties. In the absence of fraud and deception 
there must be a contract; there must be a meeting 
of the minds of the contracting parties, and the 
evidence must be of such a character as to justify a 
finding that such was the case. No form of words is 
required. <A formal offer and acceptance is not neces- 
sary, but there must be an offer and an acceptance 





‘‘ sufficiently disclosed or expressed to fix the fact 
that they were to marry as clearly as if put in 
formal words.” The language used must be such 
as to show that the minds of the parties met. Con- 
tracts of marriage concern the highest interests of 
life and should be sacredly guarded. If the con- 
duct and declarations of the parties clearly indi- 
cate that they regard themselves as engaged, it is 
sufficient, otherwise not. Mere courtship, or even 
an intention to marry, is not sufficient to constitute 
a contract. Thorough acquaintance with character, 
habits and disposition is essential in order to make an 
intelligent contract. The parties, therefore, may 
form such an acquaintance without having the in- 
ferences of a contract attach. Applying these rules 
to the facts of this case, it is apparent that the 
evidence falls short of that which is necessary to 
establish a contract. 

In considering this case, we have recognized the 
rule that the evidenee most favurable to the 
plaintiff only can be considered: That if there is 
any evidence suftieient to uphold the contract the 
decision of the General Term would be final; but 
when there is no evidence sustaining the contract, 
or when the evidence given does not show that 
there was a contract, then the question becomes 
one of law, which it is the duty of this court to 
review. 

Our conclusion is that the plaintiff failed to 
show facts from which a contract lawfully could 
be inferred, and that the judgment should be re- 
versed and a new trial granted, with costs to abide 
the event. 

All concur, except O’Brien, J., not voting. 

Judgment reversed. 


— 


A LEGAL PROPOSAL. 


Believe me, Bess, when I declare, 
A title deed’s my heart, 

And you a party of the first, 
And I the second part. 


That I have an attachment true 
Is useless quite to mention; 
In vain I seek to serve you and 
Arrest your sweet attention. 


You know you owned some love for me 
When I the question mooted, 

But now it seems to me you act 
As if you were nonsuited. 


My case is one in equity ; 
I’ve pleaded with precision ; 

You know the points; why will you, then, 
So long reserve decision ? 


I make no dilatory plea ; 
I’m driven to distraction ! 
Unless I soon obtain relief 
I’m sure I shall take action. 
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At first a civil suit I'll bring 
At Cupid’s special session ; 
And there, a plaintiff lover, ask 
For judgment by confession. 
Now, don’t demur when this you read, 
But own you feel compunction ; 
For I my suit will proseecnte 
In spite of your injunction. 
And if, my judgment in despite, 
You will not bear me still, 
I'll get an order from the court 
T’ administer your will. 
I trust you'll file an answer brief 
To this my declaration, 
Or else I shall proceed to make 
A cross-examination. 
—By an Undergraduate of the Chicago Law School. 


THE LEGISLATURE OF NEW YORK. 
Brits INnrTRopucED WHICH ARE OF INTEREST TO 
THE LEGAL PROFESSION. 


BR’ SENATOR WRAY : Increasing the limit of 

age of persons qualified to serve as jurors in 
Kings county, from sixty to seventy years. 

By Mr. H. T. Andrews: Authorizing the board of 
estimate and apportionment of New York city to 
appropriate $30,000 for the expenses of a commis- 
sion to be appointed by the mayor of New York, 
for the purpose of revising and consolidating all 
acts relating to buildings and construction thereof 
in that city. The commission is to consist of five 
members, composed as follows: One architect, one 
builder, one architectural engineer, one lawyer and 
a fire underwriter. The commission must submit a 
report to the legislature on or before January 10, 
1898, and each member shall receive for his salary 
$3,500. 

By Mr. Downs: Providing that the father, son or 
brother of a justice of the peace shall not appear 
as attorney in any action before him. 

By Mr. Sanders: That pawnbrokers shall not 
charge for storage on any goods pledged with them 
and that they shall not charge over six per cent 
per year on money advanced. 


Laws oF 1897. 

The following additional acts have been signed 
by Governor Black: 

Chap. 18 — Senator Ford's, authorizing the con- 
solidation of the International Missionary Alliance 
and the Christian Alliance. 

Chap. 19 — Assemblyman Costello's, providing 
for the distribution of the session laws, giving one 
copy each to town clerks, district attorneys, clerks 
of boards of supervisors, surrogates, county treas- 
urers, mayors and village clerks, 





Chap. 20—Assemblyman Scherer’s, increasing the 
pay of the day and night watchman at the Albany 
county jail from $600 to $800 per annum. 

Chap. 21—Assemblyman Hill’s, amending the law 
creating a commissioner of jurors for Erie county 
by providing that the names of jurors who have 
served during a preceding jury year shall not be 
placed in the box for service for the ensuing year. 

Chap. 22 — Assemblyman McGraw’s, to enable 
Rensselaer county to borrow not to exceed $250,000 
on county bonds to make good the deficiency in 
county funds arising through the defalcation of 
former County Treasurer Morrison. 

Chap. 23— Assemblyman C. H. Miller’s, amend- 
ing section 3314 of the Code of Civil Procedure 
permitting common councils or boards of supervis- 
ors to establish the mileage rate allowed jurors for 
traveling expenses while in attendance upon terms 
of court. 


— ~_ — 


END OF A LONG-LITIGATED CASE. 


HE long-drawn-out litigation between Charles W, 

Little and A. Bleecker Banks, referred to in last 
week’s issue of the ALBANY LAW JoURNAL, has at 
last been finally disposed of, and judgment abso- 
lute rendered against the plaintiff in the case. At 
a Special Term held by Justice Edwards, at Hud- 
son, N. Y., on Saturday, it was argued by Mills & 
Bridge for plaintiff and Rosendale & Hessberg for 
defendant. The 
cision of the Court of Appeals be the decision of 


latter made a motion that the de- 


this court. The action was first tried before Justice 
Fursman at Troy, February 4, 1890, to recover ten 
penalties of $100 each upon a contract made for 
the printing of the reports of the New York Court 
A verdict was rendered for plaintiff, 
an additional 


of Appeals. 


with allowance of five per cent. 
A motion for a new trial was denied. In the General 
Term, November, 1892, the appeal 


A decision was handed down February 15, 1893, re- 


was argued, 


versing the judgment and order appealed from and 
granting a new trial. It was re-tried in May, 1893, 
and a verdict of $1,000 for the plaintiff, with an 
additional allowance of five per cent, was rendered. 
A motion for a trial was made and denied. 
The defendant again appealed to the General Term 
in February, 1894. A new trial was granted in 
May. The piaintiff thereupon appealed to the 
Court of Appeals, and gave a stipulation to the 
effect that in case the judgment of the General 
Term was affirmed, judgment absolute should be 
recovered against the plaintiff and in favor of the 
defendant. The decision of the Court of Appeals 
was handed down February 12, directing absolute 
judgment ,for the defendant. Justice Edwards 


new 


ordered that the decision and judgment of the 
Court of Appeals be made the decision of the Gen- 
eral Term, with an additional allowance of $50. 
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ARE PUBLIC CORPORATIONS SUBJECT TO 
GARNISHMENT OR CREDITORS’ SUITS ? 


T is the purpose of this article to collate authori- 
| ties showing how funds due employes, or other 
persons, from public corporations may be reached by 
In other 
proceedings or creditors’ 


creditors of such employes or persons. 
words, do garnishment 
suits lie against municipal corporations ? 

By the statutes of many states municipal corpora- 
tions are exempt from garnishment (Holt v. Experi- 
ence, 26 Ga. 113; Pendleton v. Perkins, 49 Mo. 
565; School District v. Gage, 39 Mich. 484; Clapp 
v. Walker, 25 Ia. 315), and the exemption under 
such statutes is applicable to all cases where a mu- 
nicipal corporation is sought to be charged and is 
not dependent upon the question whether the gar- 
nishment in the particular case will or will not inter- 
fere with the discharge of corporate duties. (Jenks 
v. Osceola Township, 45 Ia. 554.) In other states 
they are in like manner subject to this process (City 
of Denver v. Brown [Colo.}, 18 Pac. Rep. 214), and 
again in others, by a liberal construction of the 
terms in the statute having a general application 
they are held to be liable. In Ohio, cities and 
towns are held liable under a statute subjecting to 
garnishment “any claims or choses in action due, 
or to become due,” to the judgment debtor,*and all 
‘‘money, goods or effects’ which he may have in 
the hands of ‘any person. body politic or corpor- 
ate.” (City of Newark v. Funk, 15 Ohio St. 462.) 

In New Hampshire a similar statute was construed 
to permit garnishment of a town. (Whidden v. 
Drake, 5 N. H. 113 ; Wendell v. Pierce, 13 N. H. 
502. But see Brown vy. Heath, 45 N. H. 168), and 


in Connecticut a statute providing that debts due 


from ‘‘any person to a debtor” may be reached by 
garnishment, was held sufficiently comprehensive 
to embrace corporations both private and municipal. 
(Bray v. Wallingford, 20 Conn. 416.) 

In Massachusetts a county was held chargeable as 
garnishee under a statute providing that “any per- 
son or corporation may be summoned as trustee of 
defendant.” The court say: ‘There has never 
been a doubt that cities and towns are liabie to be 
summoned as trustees and we find nothing in any 
of the statutes upon this subject that places counties 
upon adifferent footing in this respect.” (Adams v. 
Tyler, 121 Mass. 380.) But a town cannot be 
charged as garnishee for the salary of one of its 
officials which is fixed by statute, and not due by 
virtue of any contract, express or implied, with the 
(Walker v. Cook, 129 Mass. 577.) 

In Kentucky it was held that the City of Louis- 
ville could be charged as garnishee with the salary 
of its marshal (Rodman v. Musselman, 12 Bush, 354) 
and in New Jersey the same rule has been announced, 
(Mayor, ete. v. Horton, 38 N. J. L. 88.) 


town. 





The code of the State of Lowa provides, in rela- 
tion to the construction of statutes, that ‘‘ the word 
‘person’ may be extended to bodies public and 
corporate,” and it was held that the word * person ”’ 
included corporations, municipal as well as private. 
(Wales v. City of Muscatine, 4 Ia. 302; followed by 
Binton v. District Township, 11 Ia. 166.) 

In Rhode Island the city of Providence was held 
subject to garnishment under a statute providing 
for service of process upon “ any body corporate.” 
(Wilson v. Lewis, 10 R. I. 285.) 

It has been held in Montana that the word ‘ per- 
son” may extend to bodies politic and corporate, 
and a county may be garnished for debts owed by 
it to one of its officers, the court holding that such 
a construction of the statute is not contrary to 
public policy as tending to impede the exercise of 
the functions of the county or its officers. (Water- 
bury v. Board Com'rs Deer Lodge Co. [Mont.], 
26 P. 1002.) 

But according to the greater weight of authority 
public corporations and their officers are not in- 
cluded in the general terms of the statutes subject- 
ing corporations to garnishment process, however 
broad they may be, for the reason that such bodies 
are created for the public benefit, and should not be 
subject to the interruptions in the prosecution of 
the public business. To permit the great public 
duties of a corporation to be imperfectly performed 
in order that individuals may the better collect 
their private debts, would be to pervert the object 
of its creation. It is generally held, upon grounds 
of public policy, that a municipal corporation can- 
not, by service of garnishment upon its mayor or 
its disbursing officers, be charged as garnishee on 
account of salary due its officers or employes. 
(Hawthorn v. St. Louis, 11 Mo.59; McLellan v. 
Young, 54 Ga. 399; Waldman v. O'Donnell, 57 How. 
Pr. [N. Y.], 215; City of Erie v. Knapp, 29 Pa. St. 
173; Switzer v. City of Wellington [Kansas], 19 
Kds. Rep. 620; First National Bank v. City of 
Ottawa, 43 Kas. 294.) [Note, the case of Hawthorn 
v. St. Louis, 11 Mo. 59, was affirmed in Fortune v. 
St. Louis, 23 Mo. 289; since this decision a statute 
has been enacted exempting municipal corporations 
from garnishment. } 

In Georgia, a municipal corporation is not sub- 
ject to garnishment for sums due a contractor for 
constructing public buildings. (Bank of S. W. 
Georgia v. City of Americus [Ga.] 17 8. E. 287.) 

In Maryland, Vermont and Mississippi it has 
been held that statutes providing that ‘‘ any per- 
son” may be summoned as garnishee are not to be 
construed as including municipal corporations 
(Mayor, ete. v. Root, 8 Md. 95; Bradley v. Town 
of Richmond, 6 Vt. 121; Dollman v. Moore, 12 So, 
23 [Miss]), and in Alabama the decisions go further, 
and hold that even though the law provides that 
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the word ‘ person,” when used in a statute, shall 
be construed as applying to corporations, as weil as 
natural persons, municipal corporations are exempt. 
(Mayor, ete. v. Rowland, 26 Aia. 498; aff'd in 
Clark v. Mobile School Com., 36 Ala. 621, and in 
Underhill v. Calhoon, 63 Ala. 216.) The rule ex- 
empting municipal corporations from garnishment 
is followed in Illinois and Tennessee (Merwin v. 
City of Chicago, 45 Ill. 188; City of Memphis v. 
Luski, 9 Heisk [Tenn.], 511; 8. C., 24 Am. Rep. 
324), and the same rule has been held to apply 
with respect to debts due persons not connected 
with the city government. (Burnham v. City of 
Fon du Lac, 15 Wis. 193; People v. Mayor, 2 Neb. 
166.) Salary due an employee of a city, after being 
audited or ordered paid, does not become a per- 
sonal liability of the officer whose duty it is to pay 
the same so as to subject same to garnishment. 
Such officer is the mere agent of the municipal cor- 
poration, (Smith v. Woolsey, 22 Ill. App. 185; 
Hawthorn v. St. Louis, 11 Mo. 59; Triebel v. Col- 
burn, 64 Ill. 376.) City funds deposited in a bank 
by the city marshal to the credit of the city are not 
subject to garnishment on a personal judgment 
against such marshal. (Marx v. Parker, 87 P. 675; 
9 Wash. 473.) 

The rules applied to municipalities as cities and 
towns are held equally applicable to other public 
corporations such as counties, townships and school 
districts. (Dollman v. Moore [Miss.} 12 So. 23: Me- 
Dougal v. Board of Sup., 4 Minn. 184; Board of Co, 
Com. v. Bond, 3 Colo. 411; Millison v. Fiske, 43 
Ill. 112; Wallace v. Lawyer, 54 Ind. 501; Boone 
Co. v. Keck, 31 Ark. 387; State v. Eberly, 12 Neb. 
616; Smith v. Finlen, 23 Ill. App. 156; Chamber- 
lain v. Waters [Utah], 37 P. 566; Skelly v. West- 
minister, etc., 103 Cal. 652; [87 P. 643;] Kein v. 
School District of City. of Carthage, 42 Mo. App. 
460; Merrill v. Campbell, 49 Wis. 535; Ward v. 
County of Hartford, 12 Conn. 404; Bivens .v. 
Harper, 59 Ill. 21; Hightower v. Slaton, 54 Ga.; 
Dotterer v. Bowe (Ga.) 11 8. E. 896; School District 
v. Gage, 39 Mich. 484; Bulkley v. Eckert, 3 Pa. 
St. 368; Ross v. Allen, 10 N. H. 96; but contra as 
to county: Bray v. Wallingford, 20 Conn. 416; 
Adams vy. Taylor, 121 Mass. 380.) As to whether a 
public corporation can waive the exemption from 
garnishment the rule would seem to be that as the 
exemption is granted from public necessity and for 
the public benefit it cannot be waived by either the 
corporation or the party whose fund is garnished 
(Porter v. Blair H. Co. v. Perdue, Ala. 16 So. 713; 
Rindge v. Greene, 52 Vt. 204; Wallace v. Lawyer, 
54 Ind. 501; McLellan v. Young, 54 Ga. 399.) A 
statutory exemption of a municipal corporation from 
garnishment cannot be waived by the municipality 
by an ordinance consenting that money in its hands 





may be garnished in suits between private parties 
(Van Cott v. Pratt [Utah], 39 Pac. 827). 

In considering the question of reaching debtors’ 
assets in the hands of municipal corporations or 
their officers by a creditor’s bill or supplementary 
proceedings the two methods of procedure will be 
joined, inasmuch as supplementary proceedings «re 
statutory and to a great extent substituted for the 
old equity form of proceedings used in discovering 
and applying the property of a debtor which cannot 
otherwise be reached, to the payment of his debt. 
Statutes of this kind are in force in Arkansas, Cali- 
fornia, Colorado, Indiana. Iowa, Kentucky, Maine, 
Minnesota, Missouri, Nebraska, Nevada, New 
Jersey, New York, Ohio, Oregon, South Carolina 
and Wisconsin. Upon the theory that funds due 
and owing to an employe of a municipal corpora- 
tion and held by it are in the nature of trust funds, 
they may be reached by creditors’ bill or supple- 
mentary proceedings when such funds have become 
payable (Lawrence v. Pease [Supreme Court] 21 N, 
Y. Supp. 223); and the rule that a debt due from a 
municipal corporation cannot be reached by process 
of garnishment has no application to the examina- 
tion of a judgment debtor in supplementary pro- 
ceedings. (Knight v. Nash, 22 Minn. 462.) 

It was held by the Appellate Court of Illinois (58 
Ill. App. 273) that a creditor's bill does not lie 
against a municipal corporation having in its pos- 
session meney due to a contractor for the purpose 
of subjecting such money to the payment of his 
debts, but quite recently this decision was reversed 
by the Supreme Court, and it was held that the 
word ‘* person,” as used in the statute permitting 
a creditors’ bill to be filed, may extend and be 
applied to bodies politic and corporate as 
well as individuals, Wilkin J., says: ‘‘ We think 
there is a wide difference between the two 
remedies * * * In a garnishment proceeding 
the garnishee may be made defendant alone; or its 
answer may be controverted and it compelled to 
sustain it by proof * * * and it can readily be 
seen that no more perplexing and harassing litiga- 
tion could be imposed upon the officials of a city 
than garnishment proceedings. We do not, how- 
ever, so regard a creditor’s bill. Here the de- 
fendant in the unsatisfied judgment is a necessary 
party defendant to the bill jointly with his alleged 
debtor. He must protect his own rights, The 
city is only required to make discovery as to 


whether or not it holds money due and owing him. 
If it denies the alleged fact that it owes him any- 
thing, that is the end of the litigation so far as it is 
concerned. (King v. Clark, 3 Paige C. R. 76; also 
Ins. Co. v. Central Nat. Bank, 1 Ill. App. 344; Ins. 
Co. v. Central Nat. Bank, 7 Ill. App. 426; Fifield 
v. Chapman, 15 Ill. App. 458.) If, on the contrary, 
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it answers that it is indebted to him, it is only re- 
quired to pay such indebtedness to the complain- 
ant or into the hands of a receiver. We see no 
reason why, in order to protect an honest creditor, 
city officials should not be required to forego such 
light inconvenience. The reasons given by Mr. 
Dillon in his work on Municipal Corporations (vol. 
1, sec. 101) why, to allow writs of garnishment ‘ 
run against municipal corporations is against pub- 
lic policy, do not apply to a creditor’s bill »r dis- 
covery.” (Addison Pipe and Steel Co. >. City of 
Chicago, Chicago Legal News, vol. 28, p. 256, as 
yet unpublished in reports.) 

By a creditor's bill a debt due by a municipal 
corporation to its creditors may be subjected to the 
satisfaction of a judgment against the latter (Fur- 
long v. Thomssen, 1 West. Rep. 729; Luthby v. 
Woods, 1 Mo. App. 167; Beal v. McVickers, 3 Mo. 
App. 592; Riggin v. Hilliard 20 8. W. 402; 56 
Ark. 476; McFadden v. Hilliard, [Ark.] 20 S. W. 
404 ; Pittman v. Same, Id.), and a creditors’ bill 
may be filed against a county. (Lyell v. Sup. of St. 
Clair, 3 MeL. 580). 

It was held in Pennsylvania that since a contract- 
or’s claim against a city cannot be attached, equity 
cannot entertain a bill in the nature of a creditor's 
bill to restrain the city from” issuing warrants to 
creditors of the contractor holding the city’s cer- 
tificates to him as collateral, and to restrain said 
creditors from paying any balance over to the con- 
tractor, there being no averments that he or they 
have been guilty of fraud. (Philadelphia Granite, 
ete. Co. v. Douglass [Pa. Com. P1.}, 14 Pa. Co. Ct. 
R., 234.) Money in the city treasury belonging to 
a debtor who has absconded may be reached by a 
creditor by a bill in equity (Pendleton v. Perkins, 
49 Mo. 565), but the salary of a judicial or other 
public officer while in the hands of the disbursing 
officer of the general or municipal government in 
his official capacity, in common with other money 
to be applied by him towards the payment of judi- 
cial and other official salaries, according to law, 
cannot be reached by supplementary proceedings. 
(Waldman v. O’Donnell, 57 How. Pr. [N. Y.], 215; 
N. Y. Marine Court v. Remmey, Id. 217; Wallace 
v. Lawyer, 54 Ind, 501; 23 Am. Rep. 661; Lowber 
v. NN. Y., 7 Abb. Pr. [N. Y. Sup. Ct.] 252; Chealy v. 
Brewer, 7 Mass. 259.) On the grounds of public pol- 
icy money due a public printer by the state cannot 
be reached by such proceedings. (Swepson v. Turner, 
76 N.C, 115.) In the District of Columbia a bill will 
not lieto subject an unpaid balance in the hands ofa 
municipality to the payment of the claims of sub- 
contractors and material men. (Columbia Brick Co. 
v. Dist. of Columbia, 1 App. D. C. 351.) In Roel- 
ler v. Ames (83 Min. 132), it was held that salaries 
of officials of a municipal corporation could not be 





reached in supplementary proceedings. The court 
distinguished this case from Knight v. Nash (22 
Minn. 452), where it was held that money due a con- 
tractor for labor performed for the city might be 
reached by such proceedings. This distinction 
seems to be generally followed, and on the grounds 
of public policy, salaries of officials or employes of 
a municipal corporation are held exempt, although 
it must be conceded the distinction is a fine one, 
and the reasoning in the case of Addison Pipe and 
Steel Co. v. City of Chicago, heretofore cited, would 
seem to apply here. If a municipal corporation can 
be compelled to make discovery of money due a 
contractor employed by it, why not go further and 
compel it to discover, through proper proceedings, 
money due its officials and employes of the city? 
The distinction between a contractor and an em- 
ploye seems one without a difference. 

In Ohio no such distinction is recognized, and it 
has been held that salaries of officials due and un- 
paid might be subjected by judgment creditors of 
such officers to the payment of their judgments. 
(Newark v. Funk, 15 Ohio St. 462.) 

It may be gathered from the weight of authority 
that, generally, municipal corporations, together 
with towns, counties and like corporations, are ex- 
empt from garnishment process unless made liable by 
statute, but that funds in the hands of such cor- 
porations or their officials, due to creditors other 
than the corporations’ officers and employes, may 
be subjected by judgment creditors to the payment 
of their judgments by supplementary proceedings 
or creditors’ bill. 

Morton JOHN STEVENSON, 
Of the Chicago Bar. 


ee 


CAT FIGHT IN COURT. 


YPSY is a Police Court cat, and owns the Har- 
rison street station. Jumbo is the tortoise- 
shell mascot of the fire department, and belongs at 
the engine-house in Pacific avenue. Gypsy can 
whip any cat from,the annex to Twelfth street. 
Jumbo has ranged north to the river, and never 
known defeat. To-day Gypsy went mousing around 
in Justice Richardson’s court, where some non- 
union printers were looking on at the proceedings. 
Jumbo, who understood this was a hot place, and 
that people were often fired down stairs, came in as 
a department attaché might. And the two cats 
got acquainted. 

When they met, Gypsy sent his back up in an 
arc and said ‘‘ Pfsist !"’ scornfully. Jumbo had an 
enlargement of the tail, and then they clinched. 

Justice Richardson was trying a Chinaman and 
an Italian, questioning them in English, and telling 
them to walk Spanish to the bridewell, when that 
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first collision of Gypsy and Jumbo disturbed the 
serenity of his court. The cats were very much 
attached to each other. Gypsy had seven claws 
imbedded in Jumbo’s fur, and Jumbo was trying 
Gypsy’s shoulder straps with his teeth. They rolled 
and bounded about the room like an animated foot- 
ball, each making meowing remarks to the other. 

A sporting man, who had come in to *‘ josh” the 
clerk about jumping a bail bond, offered to bet $5 
on either combatant, and a detective, who had just 
made money detecting, doubled the wager, picking 
the fire department for winner. Justice Richardson 
rose and looked at the conflict judicially, and then 
granted the janitor’s motion to strike out. 

Some one held open the back door, and all the 
lawyers present rushed the feline offenders into the 
alley, where the fight was suspended. 

Gppsy went down to the custodian, who has a 
lot of furs on hand, and Jumbo ran back to the en- 
gine-house in blazing wrath, and was at once put 
out. 

Then the trial went on.— Chicago Post. 


—— - 


AN $11,8000 PUZZLE 


FORTUNE of $118,000 is hanging on the gram- 
matical construction of a single word in the 
Superior Court of San Francisco. 
whom there is 


A jury, among 


not a school teacher or any one 


claiming to be an authority on grammar, had, up to 
a week ago, devoted twelve days to the considera- 
tion of the point, and at last accounts the case was 
still unsettled. 


The learned judge and some half 
dozen high-priced lawyers had been helping to dis- 
entangle the intricacies of the problem. The prize 
depends on the exact meaning of the word ‘ their” 
as it appears in a clause in a contract. It is plain 
that the word is a pronoun, standing for an antece- 
dent noun in the sentence, but there are two such 
nouns, and the point is as to which it refers. This 
is the $118,000 sentence: 

** And at their option the Adams Company is to 
have the use of all the machinery and coal hoisting 
apparatus now in use by the Seuthern companies.” 

The Southern companies referred to have the 
money which is at stake, and if the jury decide 
that the ‘‘ their” refers to them they will keep it. 
If they hold that ‘‘their” refers to the Adams 
Company, then the Adans Company will get it. 
The sentence occurs in a contract between the 
Adams Company and the Southern Pacific Railroad 
Company for five years. The account adds: 

‘*It is said that the Southern Pacific Company’s 
lawyer did not see the possibilities in the queer bit 
of grammar until long after litigation had been 
begun. In the sentence under dispute appear the 
words ‘ Adams Company is,’ and the Southern com- 
panies claim that the word company is therefore 





written in the singular sense and the word ‘their’ 
cannot apply to it. If written in the singular sense 
and the Adams Company he would have used the 
‘its’ instead of ‘their.’ The other side 
claims that the must the 
Adams Company, because the latter is the nearest 


word 


word ‘their’ refer to 


noun to the disputed pronoun.” 


— 


LAWYERS QUOTE SCRIPTURE. 


TTORNEYS quoted scripture before Judge 
f Woods in the United States Court of Appeals 
at Chicago the other day. 
from the Federal Court of Western Wisconsin, 
where a jury gave a verdict of $2,000 against the 
Minneapolis, St. Paul and Sault Ste. Marie Railroad 


The suit was an appeal 


for the burning of property in Lincoln County, the 
fire, it was alleged, being caused by sparks from a 
Alfred H. Bright, in arguing for the 
railroad company to have the verdict set aside, 
asserted that sparks from a locomotive fly upward, 


locomotive. 


and the probability of the fire having been caused 
“The universal effect of 
air currents on sparks of fire was discerned by the 
author of Job long prior to the birth of our juris- 
prudence when he said, ‘Man is prone to trouble, 
William H. Filett, 
attorney for Emerson Bros., the firm securing the 


by sparks was remote. 


as the sparks fly upward.’” 
verdict, rejoined: ‘Counsel has seen fit to cite 
tlre Book of Jobin support of his theory as to 
sparks. It is also recorded in holy writ, ‘ Behold 
how great a matter a little fire kindleth.’ ” 

The court took the issue under advisement. 


a 


BEFORE THE FINAL BAR. 


ERCER BEASLEY, Chief Justice of the Supreme 
M Court of New Jersey, died February 19, at his 
home in Trenton, of pneumonia. Chief Justice Beas- 
ley was born in Mercer county, N. J., in 1815, the son 
of Rev. Frederick Beasley, for many years president 
The 


jurist spent a year at Princeton, and afterward 


of the University of Pennsylvania. future 
studied law under Chancellor Williamson, of Eliza- 
beth. He was admitted in 1833. In 1851 he wasa 
Whig candidate for mayor of Trenton, but was de- 
feated. 

At the break-up of the Whig party he became a 
Democrat. In 1864 Gov. Parker appointed him 
chief justice of the Supreme Court, and he was re- 
appointed in 1871, 1878, 1885 and 1892. His term 
would have expired March 8, 1899. He is survived 
by one son, ex-Judge Chauncey H. Beasley, and two 
daughters, Mrs. Judge Green and Mrs. Justice 
Gummere. 

David Wright, the oldest member of the Cayuga 
county, N. Y., bar, died on February 24, at Auburn, 
aged 91 years. He was father of Mrs. William 
Lloyd Garrison, of Boston. 
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Legal Notes of PMertinence. 


> = 


An attempt by an attorney to withdraw his 
answer and appearance in a divorce case, when 
made in avowed hostility to his client and as an act 
of retaliation for alleged non-payment of his fees, 
was held, in Nickells v. Nickells (N. D.), 33 L. R. 
4.515, to be outside the scope of his authority, 
and a judgment by default taken after such with- 
drawsl was set aside. 


Another Torrens land transfer bill has been pre- 


pared for introduction in the Illinois legislature, 
which is believed to be so framed as to cure the 
defects in the old law, which the Supreme Court 
pointed out when it declared that act unconstitu- 
tional. 
mitted to the people at the November election. 


Should it be passed, it will have to be sub- 


Under a new law, !egislative lobbying in Ten- 
nessee is made a felony, and punished with im- 
prisonment for from two to five years. 


In the retirement of Ben S. Dean from the editor- 
ship of the Jamestown (N. Y.) News, that paper loses 
athorough journalist, and a forceful writer whose 
place will not be easily filled. Mr. Dean is not only 


a good newspaper man, but a learned lawyer, 
particularly on constitutional subjects, having been 
a particularly useful member of the New York Con- 
stitutional convention of 1894. 
been a valued contributor to the columns of the 
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Mr. Dean has long 


After a temporary suspension, caused by the death 
of the editor, Dr. Austin Abbott, the publication of 
the University Law Review has been resumed, under 
the auspices of the law faculty of the New York 
University. The contents of the first number under 
the new management, that for February, 1897, are 
full of interest. 


An English custom of not so long ago was to 
hang smugglers on gibbets arranged along the 
coasts, and then tar the bodies that they might be 
preserved a 
culprits. 


long while, as a warning to other 
As late as 1822 three men thus varnished 
might have been seen hanging before Dover Castle. 
Sometimes the process was extended to robbers, 
John 
Painter, who fired the dockyard at Portsmouth, was 


assassins, incendiaries and other criminals. 


From time 
to time he was given a fresh coat of varnish, and 


first hanged and then tarred in 1776. 


thus was made to last nearly fourteen years. The 
weird custom did not stop smuggling or other 
crime, but no doubt it worked some influence as a 
preventive, 

A dispatch from Pretoria, South Africa, says the 
High Court has decided in favor of the American 
Engineer, R. E. Brown. Brown, sued the gov- 
ernment for a declaration of rights in his favor 








respecting certain claims, at Witfontein, or, in 
default, the payment of £1,000,000 ($5,000,000). 
The suit arose from the government proclaiming 
Witfontein open for gold mining on a certain date, 
whereupon Mr. Brown pegged out large blocks of 
claims. But the government withdrew the procla- 
mation and afterward proclaimed Witfontein under 
the lottery law. 


From a perusal of City Attorney West's annual 
report it appears that during the past year 296 suits at 
law were begun against the city of Chicago in which 
damages to the amount of $4,594,500 are claimed. 
This large increase over previous years is attributed 
to the increase of population, the bad condition of 
wooden sidewalks, especially in the outlying dis- 
tricts, and the agencies instituted and abetted by 
certain lawyers for the purpose of prosecuting all 
suits of this character on commission of one-half 
of all money recovered and without any cost or 
trouble to clients. 


The Supreme Judicial Court of Massachusetts has 
recently decided, that a workman on a building, 
who fell and was injured as a result of stepping on 
a joist that had just been sawed nearly through by 
another workman, who had left it for a moment, 
could not recover from his employer for the injury 
“since it would be {impracticable to require em- 
ployers to warn their men of every such transitory 
risk, when the only thing the men do not know is 
the precise time when the danger will exist.” 
McCann v. Kennedy, 44 N. E. Rep. 1055), 

The Supreme Court of Georgia has lately decided a 
very interesting question, holding that while an entry 
in a bank-book or “ pass-book ” purporting to show 
that the owner of the book has a credit in a bank 
for a specified balance is not conclusive or binding 
upon the bank, yet, when a banker issued and de- 
livered such a book containing an entry of this 
kind which was a initio false, and when, after this 
was done, a third person, who had seen the book, 
applied to the banker for information as to the 
genuineness an@ accuracy of the apparent credit, at 
the same time disclosing his reasons for making the 
inquiry, and the banker, while expressly declining to 
give in terms the information thus sought, did, by 
concealing the truth, or by other means, induce 
the inguirer to believe the entry in the book was 
true and correct, and, in consequence of that belief, 
to make with the owner of the book a contract by 
which the inquirer, though exercising due care in 
the premises, was defrauded and suffered a loss, the 
banker was, within proper limits, liable in dam- 
ages to the former on account of that loss, if, under 
the special circumstances of the case, he was under) 
an vbligation to communicate to the inquirer the 
exact truth of the matter. (James y, Crosth waite, 
24S, E. Rep. 754). 
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THE MAGAZINES. 


')\HE opening pages of the North American Review 

for March are devoted to a timely and elaborate 
paper from the pen of Sir Edwin Arnold on ‘‘ The 
Famine in India.” The problem of ‘‘ Prison Labor” 
is thoughtfully considered by Carroll D. Wright, 
United States Commissioner of Labor, and in ‘‘ The 
History of a Poem,” Mr. Edmund Gosse recounts 
the circumstances connected with the production 
of the late Coventry Patmore’s work, ‘‘ The Angel 
in the House.” ‘‘ How to Reform Business Corpo- 
rations” is discussed by V. H. Lockwood, and M. 
Georges Clemenceau contributes the second and 
concluding portion of his paper on ‘‘The French 
Navy.” A writer under the signature of ‘‘A London 
Police Magistrate” gives a description of ‘‘ Drink 
and Drunkenness in London,” dwelling especially 
on the class known as habitual drunkards. Under 
the caption of ‘‘ The Railway l’roblem” are treated 
two distinct and vital aspects of this great question, 
the Hon. Lloyd Bryce consiclering ‘‘ The Legislative 
Solution,” and James J. Wait giving a ‘‘ A Mercan- 
tile View.” The Hon. Edwin Taylor appeals to the 
country at large ‘‘In Defence of Kansas,” and pro- 
gressive religious thought has its champion in Prof. 
C. A. Briggs, D. D., who furnishes a brilliant paper 
on ‘* Works of the Imagination in the Old Testa- 
ment.” Other topics dealt with are: ‘‘ When Con- 
gress Should Convene,” by the Hon. J. F. Shafroth; 
‘‘The Question of Ships,” by Winthrop L. Marvin; 
‘‘Amenities of Philology,” by Prof. E. W. Bowen, 
and ‘Objections to a Children’s Curfew,” by Wini- 
fred Buck. 

The frontispiece of McClure’s Magazine for 
March is a fine portrait of Mark Twain, painted by 
Charles Noél Flagg, and never before reproduced. 
It introduces an extremely interesting number. 
There is the opening installment of a new novel by 
Robert Louis Stevenson, the last novel we shall ever 
have from that most charming of romancers. There 
is a brief critical paper, apt and comprehensive in 
its interpretation and full and cordial in its praise 
of Rudyard Kipling as a poet, by W. D. Howells. 
There is a paper of personal inpressions on one of 
the greatest of illustrative artists, Daniel Vierge, by 
his intimate friend, August Jaccaci, with numerous 
drawings by Vierge, most of them never before 
published. And there is a paper from Conan Doyle 
relating his own personal adventures in the Arctic 
seas as a young surgeon on board of a Greenland 
whaler. These are features varied and significant 
enough, one should think, to attract a crowd of 
readers to any magazine; but there is still much 
else worth mentioning in this number of Mc Clure’s, 
of which lack of space forbids detailed mention. 

Captain A. T. Mahan, U. S. N., contributes to 
the March number of Hurper’s.a very valuable 





article entitled ‘‘ Preparedness for War,” in which 
he both urges the view that our consistent enforce- 
ment of the Monroe Doctrine involves greater prob- 
ability of conflict with European powers, and out- 
lines a scheme for defence by sea. In the second 
paper of the series, entitled “The Awakening of a 
Nation,” Charles F. Lummis describes the religious, 
charitable and political institutions of Mexico, 
which not only were the first, but are among 
the most highly developed in the American hemi- 
sphere, The illustrations portray the magnificent 
public works of the City of Mexico, and the monu- 
ments of art and architecture which make it the 
handsomest capital in America, ‘‘ Astronomical 
Progress of the Century,” the 
series of amply illustrated papers on modern con- 
tributions to science, by Dr. Henry Smith Williams, 
traces the development of the latest theory of the 
universe, unfolding a scientific actuality more stu- 


second of a 


pendous in its reaches of imagination than the 
cosmography of the ‘‘ Divine Comedy ” or “ Para- 
dise Lost.” George du Maurier’s “ The Martian” 
is even more autobiographic than usual, many of the 
events occurring just as they happened to Du 
Maurier. In “ The Last of a Great Black Nation,” 


Poultney Bigelow describes the English rule in 
Basutoland, and details the arts of opportunism 
by which Moshesh, the national hero of the Basutos, 


earned the title of the ‘‘ Bismarck of South Africa.” 
The paper is splendidly illustrated by R. Caton 
Woodville. In ‘‘The Decadence of the New Eng- 
land Deep-Sea Fisheries,” Joseph William Collins 
records the development of canning and ice-packing 
in America, and shows how they have affected thie 
most picturesque and adventuresome of our indus- 
tries. The article is fully illustrated by Carlton T. 
Chapman. 

The leading articles in the Review of Reviews for 
March are a character sketch of Lyman J. Gage, 
by Moses P. Handy, of Chicago, a Study of the 
Longest Reign in British history, with rare and 
valuable pictures of Queen Victoria, her family and 
her home life, by W. T. Stead, and ‘‘ Naming the 
Indians,” by Frank Terry, with illustrations, The 
editor’s Progress of the World is unusnally full and 
interesting. The leading articles of the month 
include, among some forty titles, International 
Bimetallism, The Philippine Islands, An Estimate 
of President Cleveland, Condition of Government 
in Cuba, and John Fiske’s Views on the Arbitration 
Treaty, 


->- —_—-— 
AIDING THE CUBANS. 
W HAT citizens of the United States may lawfully 
do to aid the Cubans in their struggle for 
freedom is a question of present interest. Activity 
in furnishing arms, ammunition and men to aid the 
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rebellion in Cuba has led to a series of prosecutions 
for violation of the U. S. Rev. Stat. § 5286, which 
declares: ‘‘Every person who within the territory 
or jurisdiction of the United States begins or sets 
on foot or provides or prepares the means for any 
military expedition or enterprise to be carried on 
from thence against the territory or dominions of 
any foreigp prince or State or of any colony, dis- 
trict, or people with whom the United States are at 
peace, shall be deemed guilty of a high misde- 
meanor, and shall be fined not exceeding $3,000 
and imprisoned not more than three years.” It is 
said by Chief Justice Fuller in Wiborg v. United 
States, 163 U. S. 632,— L. ed.—: ‘‘ The statute was 
undoubtedly designed in general to secure neu- 
trality in wars between two other nations, or be- 
tween contending parties recognized as belligerents, 
but its operation is not necessarily dependent on 
the existence of such state of belligerency.” He 
points out that the offence is defined disjunctively 
as committed by every person who within our terri- 
tory or jurisdiction ‘‘begins, or sets on foot, or 
provides, or prepares the means for any military 
expedition or enterprise to be carried on from 
thence.” The Supreme Court of the United States 
decided in that case that there is a prohibited mili- 
tary expedition or enterprise when men combine 
and organize in this country and are carried with 
arms and ammunition under their control by a tug 
thirty or forty miles out to sea to a steamer on 
which they embark and drill and by which they are 
taken to Cuba, where they disembark to effect an 
armed landing on the coast with intent to make war 
against the Spanish government. 

Other Federal courts have applied the law to 
somewhat similar circumstances. In United States 
v. Pena, 69 Fed. Rep. 983, it was held that the 
statute was not violated by shipping arms, ammuni- 
tion, or military equipments, or leaving the United 
States as individuals, singly or in unarmed associa- 
tions, for the purpose of joining in military opera- 
tions on foreign soil. So in United States v. 
Hughes, 75 Fed. Rep. 267, the court holds that a 
merchant ship in legitimate commerce may carry 
passengers to Cuba, and also carry boxes of arms 
and ammunition as merchandise at the same time; 
but that there would be a military enterprise within 
the prohibition of the act of congress if the passen- 
gers, after they came aboard the vessel, took the 
arms from the boxes and organized tlemselves into 
a company or organization, or if they drilled and 
went through the manual of arms under the leader- 
ship or direction of one man or more. 

To the same effect is United States v. O’Brien, 75 
Fed. Rep. 900, expressly deciding that it is not a vio- 
lation of neutrality laws for individuals to leave this 
country with intent to enlist in the Cuban army, and 








that such persons may be lawfully carried as passen- 
gers on a vessel, and that they may go separately ona 
regular line steamer or any other, or charter a vessel, 
or go separately or in association for the purpose of 
facilitating transportation, provided they do not 
form or set on foot any military expedition or enter- 
prise, or procure or prepare the means therefor, 
The same case holds that secrecy and mystery in the 
transportation of men and munitions do not render 
the transaction a violation of the neutrality laws 
when it is not done in aid of a military expedition 
or enterprise. 

If is evident that, under the law, as laid down in 
these cases, the question of combination and organi- 
zation is an important part of the subject. With the 
law thus plainly interpreted, there does not seem to 
be much to prevent Cuban sympathizers from fur- 
nishing all the men, munitions and guns that they 
can procure, providing they can escape the Spanish 
ships. So far as the United States laws are con. 
cerned, the main thing is to avoid combining and 
organizing their men into a military expedition 
before they reach Cuba.— Case and Comment. 


IMPEACHMENT OF OWN WITNESSES. 


MN\HE binding rule of law, inhibiting the impeach- 

ment of one’s own witnesses, is sometimes 
denied in cases where the parties to the litigation 
are called as witnesses, says the National Corporation 
Reporter. But there is no distinction in the law, as 
again shown by the approved ruling in Crespi v. 
People (46 Pac. 863.) The action was criminal libel, 
and a part of the libelous matter was a published 
charge that the complaining witness, Almagia, him- 
self a newspaper editor or proprietor, was paid by 
the “camorra’’ to libel and villify certain people. 
(By “ camorra”’ is understood to have been meant a 
clique, ring, cabal, or confederation of Italians in 
the city, banded together for dishonest and dishonor- 
able purposes.) Defendant undertook to prove the 
existence of this camorra and Almagia’s connection 
with it. He called Almagia to the stand, as his own 
witness, and asked him, with specifications of time, 
place and persons present, if he had not stated that 
he had instituted the prosecution of defendant at 
the instance of others. Almagia answered that he 
had not. Defendant then sought to impeach him 
by showing that he had made this statement. The 
court refused to admit the impeaching evidence. 
It was clearly right. 
It was an attempt by a party to impeach his own 


This ruling is complained of. 


witness, not because that witness had given hostile 
evidence which had taken him by surprise, but be- 
cause he did not admit what was sought to be 
elicited from him. Indeed, he was apparently ques- 
tioned for the sole purpose of impeachment. Such 
practice is not permissible. (People v. Jacobs, 49 Cal. 
384; People v. Mitchell, 94 Cal. 556; 29 Pac. 1106.) 
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Rotes of Recent American Decisions. 


ATTACHMENT—TRESPASS BY OFFICER.—An ofticer 
attaching a stock of goods subject to mortgage 
should seize only such as would be sufficient to 
satisfy the attachment and the mortgage, and is 
liable in trespass quare clausum fregit if he seizes all 
the goods, and excludes the owner from possession 
of the store and contents. (Holland v. Anthony 
[R. I.}, 36 Atl. Rep. 2.) 

BENEVOLENT SOCIETY—ASSESSMENTS— WAIVER.— 
Where assessments have been levied and paid sub- 
sequent to those unpaid, and upon which a forfeit- 
ure might have been claimed, such subsequent 
assessments and acceptance of money paid upon 
them constitute a waiver of such right to avoid a 
certificate for delay of payment. (Williams v. 
Maine State Relief Assn. [Me.], 36 Atl. Rep. 63 ) 

BILLS AND NOTES — PAYMENT. — Defendant and 
another made a note payable to a certain bank under 
an agreement that, if defendant would assign to the 
bank a certain judgment owned by him, he should 
be relieved of all liability on the note. On the 
death of the other maker of the note it was proven 
as a claim against his estate, and defendant assigned, 
in accordance with the agreement, the judgment 
held by him to the bank. A receiver thereafter 
appointed for the bank sold all the notes and choses 
in action of the bank: Held, that the note had 
wholly ceased to be an asset of the bank before such 
sale by the receiver. (First Nat. Bank of Indian- 
apolis v. New [Ind], 45 N. E. Rep. 597.) 


CARRIERS OF PASSENGERS—REASONABLENESS OF 
REGULATIONS. — Where a passenger takes a dog with 
him into a passenger car, contrary to the rules of 
a railroad company, and refuses to remove him 
when requested, the conductor is justified in re- 
moving both from the car in a proper manner, 
though the passenger has paid his fare. (Gregory 
v. Chicago & N. W. Ry. Co. [Iowa], 69 N. W 
Rep. 532.) 

CONTRACT — AGREEMENT AKBITRATE. — An 
agreement to arbitrate as to a liability which has 
already been incurred is no defence in an action to 
enforce the liability. (Gaither v. Dougherty [Ky.], 
38 S. W. Rep. 2.) 

CORPORATIONS — STOCK SUBSCRIPTIONS.— A cor- 
poration (creditors not being interested) cannot 
recover on a subscription for stock, where, after it 
was made, the corporation, with the consent of the 
subscriber, sold out its entire authorized stock, in- 
cluding that subscribed for by him, and received 
full pay therefor. (Level Land Co. No. 3 v. Hay- 
ward [ Wis.], 69 N. W. Rep. 567.) 


FRAUDS, STATUTE OF — DEBT OF THIRD PERSON. — 
A promise by a vendee that, on a purchase of the 


TO 





land, he will pay a note of the vendor to a thir 
person, is void, within the statute of frauds. (H 
v. Burrell [N. Car.], 26 5. E. Rep. 111.) 


GARNISHMENT — JUDGMENT.— Where two cor; 
rations, under a business name, which they use 
when acting together, different from the corporate 
name of either, issue a policy of insurance for a cer- 
tain amount, reciting that half thereof is insured by 
each, they may be garnished under that name for 
their liability, and a single judgment rendered 
against them in that name. (Ferry v. Cincinnati 
Underwriters |Mich.], 69 N. W. Rep. 483.) 


HvsBaAND AND WIFE — AGENCY.— The mere fact 
that a wife knew that materials purchased by ler 
husband on credit from plaintiff were used in her 
house does not amount to a ratification of the hus- 
band’s act, where it is shown that the wife furnished 
the husband with money to pay for all purchases 
made for her house, and had no knowledge that any 
were made on credit. 
N. W. Rep. 566.) 


(Young v. Swan [Iowa], 69 


Rew BHooksand New Editions. 

Digest oF INSURANCE Cases, embracing all deci- 
sions of the United States Supreme, Appellate 
and Circuit Courts, and of the Appellate Courts 
of the various States and foreign countries, in 
any manner affecting insurance companies, upon 
whatever plan their business may be conducted, 
By John A. Finch, of the Indianapolis Bar. 
The Bowen-Merriil Company, Indianapolis and 
Kansas City. 


This 


Cases for the year ending October 31, 1896, and con- 


is Volume IX of the Digest of Insurance 


tains 835 cases affecting insurance companies and 
their contaacts. There are in this volume over 300 
references to cases in which various parts of insurance 
policies are subjects of construction, which the 
author regards as indicating a surprising difference 
of opinion between the courts and the policy- 
writers, showing the necessity for greater clearness 
on the part of the latter, and for a better under- 
standing of the contract on the part of the courts. 
There are covered in this volume 107 references to 
cases construing statutes passed by various State 


legislatures. giving the ab- 
stract of each 


continued in this volume. 


The original plan of 
in full under one title has been 
An unusually exhaustive 


case 


index, bringing together all the points passed upon 
during the year under their proper designations, adds 
greatly to the value of the work, while a table of 
cases is given, showing where each case has been 
reported up to the date of the publication of the 
Volume IX is an improvement 
upon preceding volumes in the number of cases 


current volume. 


digested, in the fullaess of the text, and in the com- 
pleteness of the index and table of cases 





tate 
ab- 
een 
tive 
pon 
dds 
e of 
peen 

the 
nent 


THE ALBANY LAW JOURNAL. 


161 

















The Albany Law Journal. 
, . A Lpany, Maren 15, 1897. _ 


} 





Current Lopics, 





)Y the action of the Supreme Court of the 
5 x ‘ , ‘ | 
United States, in the case of the filibus- | 


‘é ’ 


tering steamer ‘‘ Three Friends,” the task of | 
our government in enforcing the neutrality laws 
with respect to the Cuban insurrection, exceed- | 
ingly difficult under any circumstances, is ren- 

dered somewhat easier. ‘The steamer was seized 
by a government vessel, in Florida waters, on 
the charge that it had violated the neutrality 
laws in assisting the Cuban patriots in their 
struggle against Spain. Judge Locke, of the 
Southern District of Florida, 
libel brought by the government, on the ground 


dismissed the 


that the Cuban patriots, not having been ac- 
knowledged as belligerents, and Spain refusing 
to recognize Cuba as in a state of war, as far as 
its relations to other countries are concerned, 
had violated the 


neutrality laws. 


the vessel not, therefore, 
The neutrality statutes now 
in force, based on laws enacted in 1794, 1817 
and 1818, prohibit two different acts —one 
fitting out on our soil a military expedition or 
enterprise against any power with whom the 
United States are at peace, and, second, fitting 


se 


a vessel for use in the service *‘ of any foreign 
prince or state or of any ‘‘ colony, district or peo- 
ple” with whom the United States is at peace.” 
It is under the second of these clauses that the 
The 


raised in her defence was that the terms used 


“Three Friends” was _libeled. point 
applied only to an independetit nation, or at 
least to a belligerent power, because with no 
mere insurrection could the United States be 
described as being at peace. 

The Circuit Court in Florida held this view, 
and dismissed the libel. Strong ground existed 
for this finding. Our courts early held that the 


terms in this act referred only to foreign 
“powers.”’ This raised the presumption that the 
act did not apply to a mere rising. In the Plata 
case, the vessel laden with arms for the Chilean 
insurrection, Judge Ross, in the lower court, 


held that it was ‘‘to say the least, extremely 


| of the Cuban government. 
| she was nothing but a pirate. 


an unrecognized insurrection. The Supreme 
Court cleared the Plata on other grounds and 
did not pass on this issue. In the “ Three 
Friends” it was directly raised. ‘This vessel 
left Florida with passengers bound for Cuba, a 
cargo of arms and a mounted gun. When at- 
tempting to make a landing the vessel was 
attacked by the Spanish coast guard vessels, 
and attack. She 
became thereby an armed vessel in the service 


successfully repelled the 


If she was not that, 
In arguing the 
Supreme Court, Attorney- 
General Harmon and Mr. Whitney, his assist- 
ant, took the ground that the only question 
was whether the statute was applicable when 
the belligerency of the Cuban insurrection had 


case before the 


not been recognized. 

While the court was not unanimous, the 
majority decided that the statute is applicable, 
“Three Friends”’ is remanded for 
trial. Chief Justice Fuller, who wrote the 
opinion, took the ground that the war in Cuba 
had been carried to such an extent as to have 
demanded the recognition of belligerency, and 
although that recognition had not been given, 


and the 


yet the neutrality laws applied practically the 
same as if such recognition had been given. 
The court defined neutrality to mean: “Ab- 
stinence from any participation in a_ public, 
private or civil war, and impartiality of con- 
duct toward both parties. The maintenance 
unbroken of peaceful relations between the 
two powers, when the domestic peace of one of 
them is disturbed, is not neutrality in the sense 
in which the word is used when the disturbance 
has acquired such head as to have demanded 
the recognition of belligerency.” 

The court held that, while the act cited was 
intended to secure neutral action, it was, never- 
theless, an act to punish offenses against the 
United States. He said that the law had originally 
been drafted at Washington’s instigation, and 
that the words “colony, district or people,” on 
the proper construction of which the case 
hinged, were inserted in 1818, at the instance 
of the Spanish minister, who suggested that 
the South American colonies in revolt and not 
recognized as independent, might be included 
in the word “ State.” 

The court held that the words must neces- 





doubtful” whether the statute could apply to 


Vou. 55 — No. 11. 


sarily be held applicable toa body of insurgents 
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associated together in a common political en- 
terprise and carrying on hostilities against the 
parent country in the effort to achieve inde- 
pendence, although recognition of belligerency 
had not been accorded. 

Chief Justice Fuller said that it belonged to 
the political department to determine when 
belligerency should be recognized, but there 
was a sharp distinction between the recognition 
of belligerency and the recognition of political 
revolt, as was shown in this case, in which, 
while there had been no recognition of bellig- 
erency, there had still been many proclamations 
and messages by the president recognizing the 
Cuban insurrection, and an actual conflict of 
arms in resistance of the authority of a govern- 
ment with which the United States are on 
terms of peace and amity, although acknowl- 
edgment of belligerency had not taken place. 

Justice Harlan, in his dissenting opinion, 
said that there was nothing in the case to justify 
the court in straining the statute, as it must, to 
suit the conditions. He fully concurred in the 
opinion of the district judge of the Southern 
District of Florida, in refusing the libel of the 
vessel. 

It will probably strike the average student 
of international law that the language used by 
Justice Harlan pretty clearly expresses the situ- 
ation. ‘The majority opinion seems to strain 
the statute to suit the conditions. A fair con- 
struction would seem to be that its terms can 
be applied only to an independent nation, or 
at least to a belligerent power, formally recog- 
nized If the Spanish government 
insists on its refusal to recognize the belliger- 
ency of the Cubans, it is only proper that it 
should abide by the consequences of such re- 
fusal. The decision is more than fair to Spain 
— it is generous. In view of it, and the addi- 
tional fact that our government has all along 
done its full duty in preventing aid to Spain's 
enemies, from this country, the Madrid au- 
thorities ought to be equally just and generous 
in strictly carrying out each and every treaty 
obligation. But, according to all accounts that 
have reached us, the contrary has been the 
case. American citizens have been systematic- 


as such. 


ally abused, reviled and insulted, while one, at 
least, has died under the bludgeon. 
acts, it need hardly be said, are contrary to our 
treaty rights, and to our claims as a neutral 


These 





This latest decision of 
the Supreme Court ought to place the Madrid 
authorities under additional obligations to re- 
move speedily all cause of reproach. 


and friendly power. 


A case of far-reaching importance has just 
been decided by the United States Supreme 
Court. The question presented was this: Is 
a judgment of a State court, which takes and 
appropriates to the use of the public, land 
owned in fee simple by a railway company, for 
compensation that is merely nominal, reserving 
to the company the right to cross the street 
when opened for general use, a violation of the 
constitutional provision against taking property 
without due process of law? The railway com- 
panies set up the claim that they were entitled 
to the same rate of compensation for the land 
appropriated which the city allowed to indi- 
vidual owners of contiguous property. In one 
of the cases tried the city paid the individual 
property owners whose lands were condemned, 
about $8,350 — the full market-value — in dam- 
ages, while for the strip of land belonging to 
the railway company, embracing 10,798 square 
feet, it paid only $1. This discrimination was 
made under a city ordinance providing that 
the municipality may at any time open a street 
through a railroad company’s right of way by 
paying $1 nominal damages to acquire title. 
The main question which the Supreme Court 
was called upon to decide was as to the con- 
stitutionality of this ordinance, and the correct- 
ness of the ruling by the State court upholding 
it as sound law. ‘The federal court answers in 
While conceding that the rail- 
road company holds its lands in fee simple, 
just as any private owner does, it is regarded 
as inequitable and against public policy to per- 


the affirmative. 


mit a railway corporation, which originally 
acquired its right to its land and franchise from 
the public, to assume an obstructive attitude 
and prevent needed public improvements. The 
right of the railroad to cross the new street 
with its tracks not being impaired in any way, 
it is bound to part with its title and give way 
to the interests of the public. This is, we be- 
lieve, a new and radical departure, somewhat 
startling at first glance ; and while the subject 
is not entirely free from difficulty, the principle 
thus clearly enunciated by the highest court in 
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the land is sound and reasonable. It will be 
heard with gratification by the people of many 
States, particularly those residing in the large 
cities, where the work of extending streets can 
now go on without fear of being compelled to 
pay heavy damages for the privilege of crossing 
the right of way of railroad companies. Justice 
Brewer dissents from the opinion of the court 
and holds substantially with the attorneys of the 
railroads, denying the right of a city to dis- 
criminate against them in the matter of com- 
pensation for property taken for public pur- 
poses. More elaborate reference to and com- 
ment upon the decision must be deferred until 
its full text is at hand. 


The end of the ‘‘easy divorce” system in 
North Dakota appears to be in sight, the House 
of Representatives of that State having passed, 
by the overwhelming vote of 44 to 5, a bill ex- 
tending the period of residence required from 
applicants for divorce from three months to 
one year. The passage of the bill by the other 
branch of the legislature ensures its enactment 
into law, and thus a great scandal, which has 
brought the State and its people into disrepute, 
will be done away. Much deserved criticism 
has been directed against the State for the in- 
ducements its lax laws have held out to those 
seeking legal separation, and if this bill shall 
become a law, as now seems altogether prob- 
able, thanks to the reawakened moral senti- 
ment of the community, some other State must 
become the Mecca of the loose moralists the 
United States over. North Dakota has evi- 
dently concluded that a good name is more to 
be prized than the wages of sin and vice, how- 
ever liberal they may be. 


Mrs. Clara Foltz, the New York attorney, 
recently had an unpleasant experience in. a 
metropolitan restaurant, as a result of which 
she has just brought suit for $5,000 damages 
against the restaurateur. The trouble arose 
out of the enforcement of a peculiar rule which 
has been adopted by: many of the restaurateurs 
of the metropolis, that they will not serve 
female customers who are unaccompanied by 
male escorts, after 9:30 Pp. M. The attaches of 
the particular eating-house referred to not only 
declined to serve Mrs. Foltz, and her daughter 








who accompanied her, but, as is alleged, ordered 
them out of the place, to the amusement of the 
assembled male customers. The lady went, 
but lost no time in serving a complaint in a 
suit for damages to her feelings and reputation. 
The arbitrary, and it would seem wholly un- 
necessary, the enforcement of which 
caused the scene 1eferred to, which has com- 


rule, 


pelled hundreds of highly respectable women 
in New York to undergo similar experience, 
will now be tested in the courts, and the por- 
tion of the community at whom the discrimina- 
tion is aimed will have an earnest, able and 
It seems to 
us that no public reason exists for the estab- 
lishment or enforcement of any such regula- 
tion, and without doubt, the courts will decide 
the case on its merits. The result will be 
awaited with much interest. 


powerful champion in Mrs. Foltz. 


The prison-labor problem in this State is by 
no means solved yet. The action of the Prison 
Labor Commission in resolving to introduce 
printing and bookbinding in the penal institu- 
tions of this State, on a large scale, has stirred 
up the printers to a degree of activity which 
indicates how seriously the proposed action 
would affect them. Why the “ art preservative” 
should have been thus singled out of all others 
is difficult to understand. The Albany Ty- 
pothete point out the fact that if the plans of 
the prison commission are carried out, several 
hundred honest, hard-working members of the 
craft in Albany will find themselves deprived 
of a means of livelihood, for it is proposed to do 
not only the printing and binding required for 
the use of the penal, reformatory and charitable 
institutions of the State, but legislative and 
department printing, reports of municipal and 
town boards, election ballots, blanks, stationery 
and other supplies for all county officers, boards 
of supervisors’ reports and proceedings, city 
printing, etc. In addition to all this, a bill has 
been introduced to authorize the manufacture 
of school books by the use of convict labor. 
With a view of preventing this, Mr. Wieman 
has introduced in the senate a bill which, 
in substance, provides that only the printing 
required by each penal institution shall be done 
in such institution. The action proposed to be 
taken by the legislature on the recommenda- 
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tion of the prison commission would disas- 
trously affect the ancient and honorable art of 
printing, by bringing it on a level with the 
lowest grade of work, besides affecting every 
newspaper in the State. It is not to be won- 
dered at that the printers whose craft is thus 
attacked are up in arms against such a proposi- 
tion. The State Constitution can be complied 
with without so deadly a blow at this honorable 
trade, and it is fair to presume that the people 
meant just what they said when they voted for 
the prison labor proposition, viz.: That con- 
victs should be excluded from competition 
with honest industry. Particularly would the 
manufacture of school books by convicts be 
objectionable, being altogether too close a link 
between the felon’s cell and the school-room, 
where the flower of youth is nirtured. 


The Circuit Court of Hancock county, Ohio, 
recently handed down an important decision 
involving the right of a railroad conductor to 
confiscate a mileage book when it is presented 
by a person other than the one who purchased 
it. Arthur J. Morton, a local ticket broker, 
purchased a mileage book from the Lake Erie 
& Western Company. When a third party at- 
tempted to use it the conductor of the defend 
ant company took it up and collected fare. 
Suit was brought by Morton to recover the 
value of the book. The Circuit Court, revers- 
ing the decision of the Common Pleas, awarded 
Morton judgment for the amount of his claim, 
with interest and costs. 

The court held that there was nothing in the 
contract between Morton and the railroad com- 
pany whereby the latter acquired a title to the 
ticket because it was in the hands of a third 
person. The book was purchased by Morton 
and the title passed from the railroad company 
when it was sold. The conductor could only 
refuse to accept the mileage and collect full fare. 


The criminal features of the so-called oleo- 
margarine law have been upheld by the Su- 
preme Court of the United States. Three 


persons were convicted in the courts of the 
District of Columbia of selling oleomargarine 
without having it stamped and marked as re- 
quired by the regulations issued by the com- 


missioner of internal revenue. They applied 





to the Supreme Court of the United States for 
release on writs of Aadeas corpus, on the ground 
that it was not competent for congress to dele- 
gate to the commissioner of internal revenue 
or to the secretary of the treasury the judicial 
functions which they exercised in this case. 
The court holds that it is a revenue law, and 
that the issue of stamps for the purpose of 
stamping the oleomargarine is purely an ad- 
The writs of fadbeas 
corpus were denied, and the petitioners 
manded to custody to serve out their sentences. 


ministrative function. 


ze 


The ALbany LAw JouRNAL acknowledges 
the receipt of a printed copy of the proceed- 
ings of the second annual meeting of the Iowa 
State Bar Association, held at Davenport, Iowa, 
July 29 and 30, 1896. It makes a pamphlet of 
185 pages, and the contents are unusually in- 
teresting and valuable, particularly the address 
of the president, Judge L. G. Kinne, on the 
“Procedure and Methods of the Courts of 
Final Resort of the Republic of Mexico, the 
United States of America, and of the several 
States and Territories of the Union.” The 
facts and statistics with which the address is 
filled were obtained at first hand by Judge 
Kinne with a view of ascertaining, by com- 
parison, how the system of practice and methods 
of procedure in Iowa could be best improved 
and simplified, and are of exceptional value. 


The propriety and advisability of mortgage 
tax laws has been much discussed, fro and 
con, in the various States of the Union, and 
opinions widely differ on the subject. The 
experience of Michigan in this respect is 
worth noting. Such 
statute books of the 
years, and a strong effort is now being made, 
as an outcome of the general dissatisfaction 
over the operation of the law, to bring about 
its repeal. The fact is noted that the city of 
Detroit is practically the only part of the State 
the 


a law has been on the 


State for a number of 


where any attempt is made to enforce 
statute, and even here but a small proportion 
of the mortgages are taxed — not more than 
$5,000,000 out of $30,000,000. It is also 
stated, as an argument against the law, and 
as a reason why it should be repealed, that 


very few of the large mortgages fail to escape 
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the tax, the great bulk of those paying ranging 
from $500 to $1.200. It is a comparatively 
easy matter for the experienced money-loaner 
to evade the law. His method is to 
negotiate his loans through the banks, or some 


usual 


non-resident whom the law exempts from this 
taxation. Another peculiarity of the mortgage 
law is that in most of the cases where these 
inortgages are taxed it generally amounts to 
double taxation, the one being the tax assessed 
on the mortgage, and the other against the 
full value of the real estate. It is also asserted 
that as a natural result of the workings of this 


law foreign or non-resident capital is placed 
at a decided premium, while home capital is 


necessarily driven out. A strong effort is being 


made in the Michigan legislature to repeal the 
law, and the movement has the support of 
many of the most influential citizens and news- 
papers of that State. 


a 


HORSE RACING. 


COURT OF APPEALS. 
March 2, 1897. 

THE PEOPLE OF THE STATE OF NEw York ex rel. 
SaMvuEL B. Lawrence, Respondent, v. Joun 
Faiton, Warden of the City Prison, etc., Ap- 
pellant. 

Chapter 8, Penal Code, forbidding lotteries — not 
violated — constitutional provision against gamb- 
ling not infringed. 

The racing of horses for stakes or prizes is not a lottery 
within the meaning of the provisions of chapter 8 of 
the Penal Code, prohibiting lotteries and the sale of 
lottery tickets. 

The offering of prizes or purses of a detinite sum by a rac- 
ing association, to be awarded to the successful horses 
in a race, and to be paid out of the general funds of 
the association, made up in part of entrance fees paid 
by the owners of the competing horses, is not a viola- 
tion of the Constitutional provision against gambling 
(Const., art. 1, sec. 9). 


Appeal from an order of the Appellate Division 
of the Supreme Court in the First Department 
affirming a final order of the Court of Oyer and 
Terminer of the City and County of New York, 
which sustained writs of habeas corpus and cer- 
tiorari issued in behalf of the relator and discharged 
him from the custody of the appellant. 

John D. Lindsay and Benjamin Steinhardt for 
appellant; Joseph S. Auerbach, John M. Bowers 
and Elihu Root for relator-respondent. 

Martin, J.— The relator was arrested upon three 
distinct criminal charges. One was for a violation 





of chapter eight of the Penal Code, forbidding 
lotteries and the sale of lottery tickets; another, 
for violating section three hundred and fifty-one of 
the Penal Code, which relates to pool-selling, book- 
making and bets and wagers, and the third for an 
offense under section three hundred and fifty-two of 
the same «ct, relating to racing of animals for stakes, 
When arraigned before the magistrate he waived an 
examination and was committed to the City 
Prison. He subsequently sued out a writ of habeas 
corpus, upon the return of which a certiorari was 
granted, and upon the hearing before the Oyer and 
Terminer he was discharged. 

The facts, so far as material, may be briefly 
stated. The relator was an officer of the Westches- 
ter Racing Association, which was organized under 
chapter 570 of the Laws of 1895. He, together 
with other officers of the association, announced 
and advertised the intention of the association to 
hold a meeting for races on its grounds; and 
offered purses or premiums to be competed for at a 
time named. Owners of horses were permitted to 
enter them for the races by paying an entrance fee, 
which became the property of the association, was 
paid into its general treasury and became a part of 
its general assets. The premiums or stakes offered 
by the association were for a definite sum, without 
regard to the amount of entrance fees received, and 
were payable out of its general funds. The races 
were advertised, managed and held under the 
direction of the association and its officers, con- 
ducted in the usual way, and governed by the rules 
generally adopted by racing associations. 

The first contention of the appellant is that the 
races thus held were in direct violation of chapter 8 
of the Penal Code, which forbids lotteries and the 
sale of lottery tickets. That statute defines a lot- 
tery as a scheme for the distribution of property by 
chance, among persons who pay or agree to pay a 
valuable consideration for the chance. It is 
obvious from the language of this statute, and the 
circumstances existing at the time of its passage, 
that it was not intended to include within its pro- 
visions every transaction which involved any degree 
of chance or uncertainty, but its plain purpose was 
to prohibit and punish certain well known offences 
which had existed and been regarded as crimes be- 
fore the enactment of that law. The offences thus 
sought to be suppressed have long been known and 
understood, and are clearly distinguishable from 
the racing of animals for stakes or prizes. There 
is certainly a great difference between a contest as 
to the speed of animals for prizes or premiums con- 
tributed by others and a mere lottery, where the 
controlling, and practically the only, element is 
that of mere chance alone. A race or other contest 
is by no means a lottery simply because its re- 
sult is uncertain, or because it may be affected by 
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things unforeseen and accidental. When this statute 
against lotteries was passed the legislature not only 
defined the meaning of the term, which cannot be 
fairly said to include a test of speed or endurance of 
horses for prizes or premiums, but it at the same 
time passed a statute relating to the racing of 
horses, which shows that such a contest was not in- 
tended to be included among the offences which 
should be punishable under the statute against lot- 
teries. What constitutes a lottery was considered 
in Reilly v. Gray (77 Hun, 402). The opinion in 
that case and the authorities there collected show 
quite satisfactorily that acts like those performed 
by the relator do not and were not intended to con- 
stitute an offence under the statute relating to that 
subject. We are of the opinion that the courts be- 
low properly held that the relator was guilty of no 
offence under the statute relating to lotteries. 

After a careful examination of the record, brief, 
argument and autborities cited by the learned 
counsel for the appellant, we fail to tind any facts 
or to discover any principle of law that would jus- 
tify us in holding that the relator was guilty of 
either bookmaking or pool-selling. Nor do we find 
that there was any evidence even tending to show 
that he was guilty of either of those crimes. 

Another question we are asked to determine is 
whether the races held by the association, of which 
the relator and his associates were ofticers, consti- 
tuted gambling within the provisions of the Con- 
stitution of this State. The appellant contends 
that they did and, consequently, even if authorized 
by statute, the statute was violative of the provisions 
of the Constitution, which forbids lotteries or the 
sale of lottery tickets, poolselling, bookmaking and 
every other kind of gambling, and therefore affords 
no protection or justification to the relator. Chapter 
570 of the Laws of 1895 authorizes associations 
organized under the provisions of that act to hold 
and conduct meetings for running or trotting races 
for purses, premiums, prizes or stakes, to be con- 
tributed by the corporation or owners of horses 
engaged in the races, or others who are not partici- 
pants therein, but forbade any other person than 
the owners of contesting horses from having any 
pecuniary interest in such prizes or premiums con- 
tested for, or from being entitled to receive any 
portion thereof after the race was finished, and 
further provided that the whole of such prize should 
be awarded according to the conditions of the race. 
The validity of that statute is challenged and the 
appellant insists that it is void for the reason that 
it authorized a species of gambling which was in 
terms forbidden by the Constitution of the State. 
As it was conceded in this case that the moneys 
contributed by the horse owners participating in 
the races were paid into the general treasury of the 
association and became, for the time being, a part 





of its general assets, subject only to the obligation 
of the association to pay out of its funds the 
amount of thirty-five hundred dollars to the owners 
of the first, second and third horses in the races, 
the inquiry arises whether the offering or paying of 
premiums or prizes contributed in that manner con- 
stitutes gambling, within the meaning of the con- 
stitutional provision referred to. There is a plain 
and obvious distinction between a race for a prize 
or premium contributed in that manner, and a race 
where the stake is contributed by the participants 
alone, and the successful contestant is to have the 
fund thus created. 

The latter is a race for a mere bet or wager, while 
the former is for a prize offered by one not a party 
to the contest. In Harris v. White (81 N. Y. 632), 
Judge Folger fully discussed and quite clearly 
pointed out the distinction between a race for a 
prize or premium and a bet or wager. The conclu- 
sion reached in that case was that a race for a prize 
or premium offered by such an association, under 
circumstances similar to those existing in this case, 
was not within the condemnation of the law relat- 
ing to gambling, or illegal gaming. If the doctrine 
contended for by the appellant is sustained, it 
would seem to follow that the farmer, the mechanic 
or the stockbreeder who attends his town, county 
or State fair, and exhibits the products of his farm, 
his shop or his stable, in competition with his neigh- 
bors or others for purses or premiums offered by the 
association, would become a participant in a crime, 
and the officers offering such premium would be- 
come guilty of gambling under the provisions of 
the Constitution relating to that subject. Those 
transactions are in all essential particulars like this. 
In those, as in this, one of the parties strives with 
others for a prize; the competing parties pay an 
entrance fee for the privilege of joining in the con- 
test, and in those cases, as in this, the entrance fee 
forms a part of the general fund from which the 
premiums or prizes are paid. Indeed, all those 
transactions are so similar to this as to render 
it impossible to discover any essential difference 
between them. The decision of this court in Harris 
v. White renders any further discussion of the ques- 
tion unnecessary. We are of the opinion that the 
offering of premiums or prizes to be awarded to the 
successful horses in a race is not in any such sense a 
contract or undertaking in the nature of a bet or 
wager as to constitute gambling within the spirit 
and intent of the constitutional provision under 
consideration. 

Nor can it be held that the relator was guilty of 
a crime uader the provisions of section three 
hundred and fifty-two of the Penal Code. That 
section prohibits racing for a stake, bet or reward, 
except as allowed by special law. That chapter 
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five hundred and seventy is a special law, within 
the meaning of that section, we have no doubt. It 
is manifest that such racing was not intended to be 
entirely prohibited by this statute, as it plainly in- 
dicates that the legislature contemplated the exist- 
ence or passage of special laws pertaining to races 
for stakes or reward. 

We think the determination of the courts below 
was correct, and that the judgment of the Appellate 
Division should be affirmed. 

All concur, 


THE CUBAN QUESTION. 


THE ConFLIcT oF AUTHORITY BETWEEN CONGRESS 
AND THE EXEcUTIVE DEPARTMENT OF THE Gov- 
ERNMEN'. 

i» is the first instance, it seems, where a serious 

conflict has arisen between two branches of 

the Federal government in regard to the settlement 
of a question of foreign affairs. It is also the first 
instance where the executive department of the 
government has announced, in advance of definite 
action, an intention to disregard, or to refuse to ex- 
ecute, a solemn act of the legislative department. 
Never before in the history of our government has 
the executive attempted to arrogate to himself 
power to disannul an act of congress, except on 
constitutional grounds. Hitherto the power of 
nullifying an act of congress has been claimed, and 
exercised exclusively, by the judiciary department 
of the government. 

Having refused for nearly a year to execute or 
carry into practical effect the will of congress — 
expressed, it appears by a two-thirds majority — it 
is not unnatural, perhaps, that the executive depart- 
ment should attempt to justify its action in the 
matter, and to announce, in advance of further 
legislation by congress, the line of policy it pur- 
poses to adhere to in dealing with this matter in the 
future. 

The question of paramount authority in dealing 
with the Cuban question is one of grave importance 
to the country at large, and, perhaps, to other 
nations, and a favorable opportunity to settle it 
definitely, and in a peaceful manner, should be 
welcomed by all parties to the controversy, as well 
as by the people in general, 

Our system of government is known as a represen- 
tative democracy; the will of the people is the 
supreme law. The will of the people is greater than 
the Constitution or the laws. They can make or 
unmake a constitution or laws at pleasure. it is 
the constant, permissive consent of the people which 
gives the Constitution an effective force and pre- 
serves its vitality. Just as soon as the people with- 
draw their consent to its further existence, the Con- 





stitution becomes, ¢o facto, a nullity and of no 
binding force. So with the delegation of powers to 
representatives — just as soon as the people decide 
to withdraw such powers, the authority of the repre- 
sentatives cease. 

The source of all power, and the animus to execute 
such power, vests in the people of this country. 
The people may demand the enactment of a law, 
and yet negative it before it is executed, or, they 
may nullify, limit the effect of, or suspend its 
further operation. The people may require the 
performance of some act that has not been defined 
or embraced within the scope of the Constitution, 
or of jurisprudence, and where no provision has 
been expressly or impliedly made for the execution 
of the act in question. That is a high prerogative 
of a sovereign people, not yet called into active 
It is an inherent, embryonic attribute of 


existence. 
sovereignty not yet ripened intomature form, orin- 


vested with a potential existence. It is a sacred and 
inalienable privilege of a free and independent peo- 
ple to call into existence or evolute a right at their 
pleasure, and to give effective force to that right in 
such a manner, and with such reservations and re- 
strictions, as they may deem proper. Such a right 
may be a mere creature of the mind, intangible and 
indefinite; it may exist in an embryonic state for a 
day, a month, or a year, but when the forces of the 
mind bring it to maturity and give it an effective 
vitality, it ripens into potential existence and is 
capable of exerting an influence in the administra- 
tion of human affairs. 

The people of the United States are invested with 
plenary governmental powers. They have delegated 
a certain measure of that power to representatives 
to be selected by them, with a right to revoke the 
authority of the representatives at pleasure. Such 
powers as have been delegated to representatives, 
have been codified in the shape of a Constitution, 
and luws necessary to give that instrument practical 
effect -— with a reservation in the people of a right 
to amend, modify, or abrogate the Constitution and 
laws at pleasure. But such powers as have not been 
by the peeple delegated, either expressly or im- 
pliedly, to representatives to be chosen by them, 
are retained by the people as residuary or reserved 
powers, which may be exercised by the people at 
their will, or called into definite existence to meet 
new exigencies that from time to time arise. 

Now the people of this country, by virtue of 
their sovereignty, exercise, or claim to exercise, the 
right of supremacy over the North American conti- 
nent. With the process of time and the progress 
of events in Cuba, the people of this country have 
decided that the present condition of affairs on that 
island should cease, and that the inhabitants of the 
island are entitled to be recognized as belligerents, 
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or as free and independent. Our people have de- 
cided that Cuba should be independent of Spain, 
and their will in the matter is absolute and admits 
of no alternative but to obey it. In the exercise of 
their sovereign powers the people have called into 
existence a certain right or law, and they have 
called upon their representatives in congress to re- 
duce that right to a definite form and put it into 
active, potential existence, in accordance with the 
It is not 
the duty of congress to question the justice or 


usual mode of procedure in such cases. 


wisdom of the people’s wishes in this matter, but 
to carry such wishes into effect, leaving the respou- 
sibility with the people. 
being supreme, it follows that the power of their 


The power of the people 


representatives is paramount to that of any other 
authority. 
ernment is required not to originate measures or to 


The executive department of the gov- 


interpret them, but to execute them, subject to con- 
stitutional limitaticns. 

The remedy which the people demand in respect 
to the Cuban question 
solemn legislative powers, which congress alone has 
authority to exercise. 
procedure, or one requiring the exercise of the dis- 
cretionary powers of an executive, but one requir- 
ing the exercise of the origina! jurisdiction of the 
law-making power of the land. 
can originate laws. In this respect the executive is 


requires the exercise of 


This is not a question of 


Congress alone 


impotent and can exercise but a supervisory right. 
The recognition of belligerent rights or of inde- 
pendence, acts fraught with grave consequences to 
this country, require as an essential prerequisite the 
enactment of specific legislation by congress, and 
of such further and supplemental legislation as may 
be necessary to give such recognition practical 
effect and to provide for exigencies which the 
recognition of belligerent rights or of independence 
may occasion. Hence, it is obvious that congress 
alone is empowered to take the initiative in this 
matter and to exert its constitutional functions ina 
decisive and effective manner. 
such legislation as will settle the Cuban question, 
and congress alone can 
pression of the popular will. 


The people demand 
give full and effective ex- 


The Cuban question is one of an extra-territorial 
character, for the settlement of which our Consti- 
tution or laws have made no adequate provision. 
To a certain extent the principles of international 
law become co-ordinate with our laws in prescrib- 
ing the mode of settlement. 
lic laws of this country nor the law of nations 
define with any degree of exactness a rule of action 
fully applicable to this case. 
arises, an extraordinary case which requires the ex- 
ercise of legislative powers. 
nate laws to meet this exigency and laws that will 


But neither the pub- 


Hence, an exigency 


Congress must origi- 





conform to both the spirit of our Constitution and 
the The executive alone could 
not perform so grave and important a duty; indeed, 


law of nations. 
it would be a supreme folly to permit him to 
attempt it. It is a case requiring for its proper 
solution the combined wisdom of many minds. 
Our course of duty in this Cuban matter is made 
the plainer by studying the letter and spirit of the 
Constitution, and the mode of procedure in analo- 
The Constitution is remarkable for the 
powers it does not, rather than the powers it does, 


gous Cases. 
confer. Among the powers expressly conferred on 
congress by this instrument are: Power to define 
and punish piracies; to declare war; to make 
treaties; to raise troops; to provide a navy; to regu- 
Article 1, 3 
“To make all 


late land and naval forces, section 8 
subdivision 18, authorizes congress: 
laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers, and all 
other powers vested by this Constitution in the 
government of the United States, or in any depart- 
ment or officer thereof.” 

A fair construction of the provisions of the Con- 
stitution just referred to shows that in all matters 
arising extra-territorially, especially, it was the in- 
the 


vested with full powers to act decisively. 


tention of framers that congress should be 


Under 
the section quoted above, it seems very clear that 
congress has exclusive power to determine the 
proper mode of settlement of all questions like that 
raised by the Cuban insurrection. This 


confers upon congress full power to act decisively 


section 


in all cases where no provision has been made for 
the settlement of any particular question. It is the 
delegation of reserved powers, or of all powers not 
defined, or called into existence to meet new cases 
or important exigencies. Congress is the custodian 
of that body of reserved powers which appertain to 


the people as an inseparable attribute of sovereignty. 


The power conferred by the Constitution upon 
congress implies power to act effectively; other- 
wise congress would be a mere adviscry council to 
the executive, and could exercise only ministerial, 
rather than creative or mandatory, functions. In 
dealing with foreign affairs, it is obvious from the 
powers expressly or impliedly conferred upon con- 
gress by the Constitution, that the jurisdiction of 
congress in all cases must be original and exclusive. 
This is shown by the fact that congress alone has 
power to effect a complete settlement of a question 
like the one at issue. The recognition of Cuban 
independence without the authority of congress 
would not be a valid public act, nor binding on 
this country, nor would such an act confer upon 
the Cubans a right to enjoy the privileges accorded 
by this country to other nations. The executive is 
not authorized to grant belligerent rights, or to 
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recognize independence, in any case, without the 
consent of congress. Congress must take the initia- 
tive in all such matters. The rule which requires 
it to act before belligerent rights or independence 
can be recognized, shows that congress is invested 
with original and exclusive jurisdiction in such 
matters. If the jurisdiction of the executive is ex- 
clusive of that of congress, why is congress called 
act at all Why, then, is 
congress required to excreise its powers of making 


upon to in the matter ? 
treaties, confirming envoys, or of raising troops, or 
equipping vessels? If the executive has power to 
prevent congress from recognizing the independ- 
ence of Cuba, where is that power derived from ? 
It wou'd be utterly absurd to assert that the execu- 
tive has exclusive power to perform an act which 
congress alone could render effective by appro- 
But 


stands to reason that, if congress alone can render 


priate legislation. such is not the case. It 
an act effective, it should have authority to deter- 
It would be 
a stupendous piece of folly to permit the executive 


mine the wisdom of the act ad limine. 


to perform an act which might bring on a war, 
when congress alone has power to declare war, or 
to carry it on. The provision which invests con- 
gress with the power to declare war, or to furnish 
the means to prosecute a war, proves conclusively 
that congress has paramount authority to act finally 
It is 
the essence of good policy that the department of 


and decisively in all cases at home or abroad. 


the government which is charged with the duty of 
declaring and conducting a war, should be avle to 
exercise its powers and judgment to prevent a war. 
To give the executive the sole power to grant 
belligerent rights, or to recognize independence, 
might, in effect, confer upon the executive the 
power to declare war, or, what might amount to 
the same thing, power to act in such a manner as 
to precipitate a war, The recognition of Cuban 
independence by this country might bring on a 
declaration of war by Spain. Hence, if the execu- 
tive alone could 1ecognize the independence of 
Cuba, he might thus be able, by a circuitous 
method, to declare war with Spain. 

In the absence of well-defined and authoritative 
principles governing the Cuban why 
should it not be controlled by the same rules which 


question, 


regulate the administration of domestic affairs? It 
is a great public question of vital importance to 
this country, and good policy demands that, in case 
of doubt as to the proper remedy to be applied, we 
should look for guidance to the organic law of the 
land, the Constitution. Now, what is there in this 
grave question which prevents its proper settlement 
by the well-defined principles that govern domestic 
questions of a public character? Why should con- 


gress be deprived of jurisdiction in this matter? 





Why should we dispense with the wisdom of con- 
gress in dealing with so important a problem, and 
leave its solution entirely to the discretion of the 
executive ? 

If we look to the Constitution we shall find the 
only safe and conservative mode of procedure in 
dealing with the Cuban question. A fair interpre- 
tation of that instrument renders our duty very 
clear and explicit. The best index of the intention 
of the framers of the Constitution, and of the peo- 
ple who accepted it, is to be found in the practical 
effect given it from its adoption, and in operation 
for a century. Under the Constitution congress 
may pass a bill over the executive veto, and such 
an act will thus acquire the force of law, and the 
executive must abide it unless the same is nullified 
by the judiciary. That the authority of congress is 
paramount is illustrated by this constitutional pro- 
vision which gives to congress the right to oust the 
executive of all jurisdiction over certain matters. 
When a measure is enacted by congress the execu- 
tive must cither approve or veto it. To that ex- 
tent ‘his jurisdiction of the subject-matter is con- 
current with that of congress. If he approves the 
measure, it becomes a law; if he vetoes it, then it is 
negatived. But when the executive approves or 
vetoes a measure, his power over the matter is ex- 
hausted. Then, if congress passes the bill over a 
veto, the jurisdiction of the executive over the mat- 
ter is destroyed, and, unless the judiciary department 
act, the must enforce it. 
This distribution of constitutional powers shows, 
beyond a shadow of doubt, that the power of con- 
gress is paramount, and there can be no valid dis- 
tinction between the powers granted to either de- 
partment in respect to the regulation of foreign or 
domestic affairs. 

In regulating domestic affairs the Constitution is 
plain and specific, but in dealing with foreign af- 
fairs the question of authority, or of the mode of 
executing it, is often doubtful. Yet it is difficult 
to see why a different rule should prevail in the 
regulation of foreign than in domestic matters. 
The Constitution, Art 1, sec. 7, subd. 3, enacts: 
“Every order, resolution or vote to which the con- 
currence of the senate and house of representatives 
may be necessary (except on a question of adjourn- 
ment) shall be presented to the president of the 
United States, and before the same shall take effect 
shall be approved by him, or, being disapproved by 
him, shall be repassed by two-thirds of the senate 
and house of representatives, according to the 
rules and limitations prescribed in the case of a bill.” 
Now, suppose congress passes a joint resolution 
recognizing the independence of Cuba, over the 
executive veto. Could the executive, in such an 
event, nullify the action of congress? Could he 
do in respect to a foreign question what he is 


nullifies the executive 
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powerless to do in regard to a domestic matter ? 
Because the question is of a foreign character, it is 
difficult to see how the executive can nullify or set 
at naught the authority of congress. If he could 
do so, where is the line of demarcation between 
the jurisdiction of the executive and congress in 
respect to the regulation of foreign affairs? Has 
the executive the powers of an absolute monarch 
the moment he is called upon to decide a question 
of foreign affairs ? 

But the weight of authority fully sustains our 
contention that the authority of congress is para- 
mount to that of the executive in the administra- 
tion of affairs, both domestic and foreign. No 
stronger proof of this could be adduced than the 
constitutional provision giving to congress power 
to enact a measure over the executive veto. Such 
authority being conferred upon congress in the 
regulation of domestic affairs, it follows, a fortiori, 
that congress possesses such authority in dealing 
with questions beyond the territorial limits of this 
country, where dangers to the republic are more 
likely to occur, and there is a corresponding need 
of greater caution. The paramount authority of 
congress, over foreign or domestic affairs, is, in so 
far as this country is concerned, paramount in all 
parts of the earth where the flag of this country is 
respected. 

It is obvious from the distribution of powers to 
the respective branches of the government, that the 
authority of congress must be paramount to that 
of the executive. The express limitations upon the 
powers of the executive clearly shows this. 
pose, for instance, that the executive should recog- 
nize the independence of Cuba. His act would be 
of no binding force, simply because he has no 
authority to give it practical effect. A recognition 
of Cuban independence by this government, under 
authority of congress, would give to that island 
the status of a sovereign state, and entitle it, at 
least in so far as this country is concerned, to exer- 
cise all the rights and powers of an independent 
state, and to demand a recognition of its acts by 
our government. But the executive alone could 
not give full effect to Cuban independence. He 
could not, without the consent of congress, make a 
treaty with the new state, nor send to it a duly 
accredited minister or counsel; he could not ob- 
tain means to raise troops or equip vessels to aid in 
protecting the rights of the new state, or the rights 
of our own citizens, against the aggressions of 
foreign foes. In fact, the recognition of Cuban in- 
dependence by the executive alone, would be a 
mere useless form, utterly lacking the solemn ratifi- 
cation and effective force which the law-making 
power of this country only could give, or the essen- 
tial rights and mutual obligations which such 


Sup- 











ratification could confer. A recognition of Cuban 
independence, to be of service to struggling patriots, 
should be made effective — and that effect congress 
alone has plenary power to give. 

Another feature of the Constitution shows that 
Congress has paramount authority. Congress may 
elect, impeach or otherwise disqualify an execu. 
tive. It formally determines the election of the 
executive, and, in doubtful cases, adjudicates the 
question of a disputed election, as in the case of 
the Electoral Commission in 1876. Likewise, con- 
gress might act in case of an interregnum. Con- 
versely, the executive can perform no such acts, or 
exercise any such powers, in respect to congress. 

In considering this question of the paramount 
authority of congress or the executive, it is instruc- 
tive to note that Rome, the greatest republic of an- 
tiquity acquired the mastery of the world during the 
period when the power of the senate was _par- 
amount; and that as the power of the senate be- 
came weakened, the republic became undermined, 
and finally the empire supplanted the republic, and 
the same causes which undermined the republic 
eventually destroyed the nation itself. 

In this country by a custom, recognized, perhaps, 
from its immemorial usage as a right, the power of 
granting belligerent rights to insurgents, or of re- 
cognizing independence, has been exercised by the 
executive after proper proceedings by congress. 
But this isa mere precedent, and it acquires no 
binding force as against the will of the people, ex- 
pressed through their representatives in congress. 
The will of the people is the supreme law; that is 
an essential and inseparable attribute of sovereignty. 
General power that is undefined, or not formulated 
as law, remains in the people as a part of the resid- 
uary legacy acquired by independence. New ele- 
ments of power, defined or formulated to meet the 
exigencies of particulars cases, spring into existence 
at the will of the people. Where laws are silent in 
regard to a given subject, the will of the people 
must be accepted as law. The will of the people is 
that the independence of Cuba should be declared, 
and their will, being the supreme law of the land, 
must be decisive of all questions. Subtlety in de- 
vising schemes, or of discovering precedents, to 
defeat the popular will, can avail nothing. Congress 
must heed the commands of the people, leaving the 
latter to assume the responsibility for the acts of 
the The will of the people cannot be 
ignored. 

The claim that the executive isempowered to act 
in respect to the Cuban question solely in his dis- 
cretion, and without the consent of congress, is 
monstrous, and displays an utter lack of conception 
of the true spirit of our free institutions. It is 
utterly repugnant to the vital principles of civil 
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government, a menace to the Constitution, and in- 
dicates a dangerous tendency toward absolutism. 

If the executive could recognize independence, 
he might also declare a war to compel other nations 
to respect his act. He might also raise troops, or 
equip ships, to protect our interests in Cuba or in 
the adjacent waters. But the Constitution expressly 
delegates the exercise of such powers to congress, 
If the executive alone can recognize Cuban inde- 
pendence, his act might involve us in a war which 
he would be powerless to cope with alone. He 
should be permitted to perform no act which he is 
unable to render effective, or to shield us from the 
consequences. Congress holds both the sword and 
the purse. And in order to prevent the rash use of 
these powerful agents, and to curb the power of the 
executive, the Constitution has wisely provided that 
all revenue bills shall originate in the lower house 
of congress, which is in closer touch with, and more 
readily swayed by, the popular will. 

Conceding, for the sake of argument, that the 
Constitution is silent regarding the mode of set- 
tling the Cuban question, what is there in that case 
which justifies us in departing from the safe and 
conservative course—vencrated by a century of suc- 
cessful operation—usually pursued in administering 
domestic affairs? This Cuban question is one of 
long standing; it is a deep seated, and insidious 
ulcer that has been kept in a violent state of erup- 
tion for half a century. This question is one of 
vital importance to this country because it involves 
the greater and more serious question of our suprem- 
acy on the American continent. 

Our Constitution has wisely ordained a mode of 
procedure for the regulation of domestic affairs, and 
provided apprvpriate checks and balances in the 
distribution of the functions of government. The 
safe course of procedure adopted for the regulation 
of domestic affairs should be adhered to in the 
broader domain of foreign affairs, where the welfare 
of the State is concerned, where most important 
public interests are at stake, where the greatest 
caution is necessary to prevent serious complica- 
tions, where even the slightest error might precipi- 
tate a terrible war with all its horrors, where the 
cleverest tact is required to maintain peace and 
comity between nations, every reason of public 
policy, every principle of justice and equity impera- 
tively requires that the executive should, in the ex- 
ercise of his functions, be restrained by the nature, 
wisdom and moderation of congress. Where powers 
are not defined to meet grave exigencies, the more 
urgent is the necessity of congressional action. The 
greater the danger to the State, the greater the 
need of wisdom, moderation, and right action, 
the best safeguards of the nation. 

“In the multitude of counselors there is safety.” 

GEORGE A, BENHAM, 
of the Chicago Bar. 





RESULTS OF MINORITY VOTING IN 
ILLINOIS. 


N a recent number of the Law Journa. there 
| appeared a report by the Honorable John F. Dil- 
lon as to the constitutionality of a system providing 
for minority voting. The author quotes the pro- 
vision in the Constitution of Illinois (1870) which I 
reproduce. It reads: 

‘‘The house of representatives shall consist of 
three times the number of the members of the sen- 
ate. Three representatives shall be elected in each 
senatorial district. In all elections of representa- 
tives aforesaid each qualified voter may cast as 
many votes for one candidate as there are repre- 
sentatives to be elected, or may distribute the same 
or equal parts thereof, among the candidates as he 
shall see fit; and the candidate highest in votes 
shall be declared elected.” 

[I have not read the opinions of correspondents 
collected by Mr. Forney in his work on Political Re- 
form, referred to in the report, but assume they are 
favorable in general, as stated. I should not set up 
my opinion against that of any one. But upon this 
subject I cannot remain silent, and I do not hesi- 
tate to express my convictions for the reasons are 
given, and any one interested can make up his 
mind as to their soundness. The report in question 
but incidentally touches upon the question of the 
desirability of such a provision, but I wish to do 
what I can to correct any impression that this pre- 
vision of our Illinois Constitution is worthy of 
adoption elsewhere. 

The provision is generally credited to Mr. Medill, 
of the Chicago Tribune, out of respect for whom 
some attacks upon it have been withheld. It has 
been in force in Illinois for twenty-five years, and 
under it, I believe, thirteen legislatures have been 
elected. It has been in force then in the aggregate 
in 663 instances and I am credibly informed that in 
but four or five instances, all three representatives 
elected from any district have been of the same 
political faith; so that as far as securing minority 
representation is concerned, the law has been 
almost a complete success. Here the benefit of the 
law ends in my opinion, 

Illinois is divided into fifty-one senatorial dis- 
tricts. Each of these districts elects one senator 
and three representatives in the legislature. In 
voting for the latter, the voter may cast three votes 
for one candidate; one and one-half votes for each 
of two candidates; or one vote for each of three 
candidates. The three candidates polling the 
largest vote are elected. 

Frequently the minority party in the district 
nominates one candidate and the majority party 
two. In such case an election is wholly unneces- 
sary unless there be a fourth candidate. This is one 
of the objections to the system. When a political 
party can name officers instead of candidates, the 
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people suffer. In this way seats have been secured 
in our legislature by those who never could have 
been elected to any office by a majority election of 
their constituents. And in such an event the people 
have little redress, because if they nominate an in- 
dependent candidate as a protest to an objection- 
able party nomination it will be likely to happen 
(and has happened), that the independent candidate 
defeats some worthy opponent, for the reason that 
the better element cast their votes for the indepen- 
dent candidate while the rank and file of the party 
vote for the candidate who is attacked, and thus the 
unoffending and unobjectionable regular party candi- 
date is defeated; moreover, in large communities, 
where the “machine” is so powerful, and a legis- 


lative nomination is not much sought, some venal | 
| contest before the people. 


but active party worker is often ‘‘ paid off“ with 


such a nomination, and when such a candidate is | : vie pie 
| are bound by the highest principles to be true to 


attacked the party machinery earnestly supports 
him to preserve its prestige or punish its enemies. 
In this way the worse of the two party candidates 
is, of course, elected, no matter which of the other 
candidates may succeed. 


Generally, however, each party nominates two | 


candidates. It is plain that one of the four must 
be defeated. As a rule, it is equally plain at the 
opening of the canvass that the unsuccessful candi- 
date will be one of the minority party. We are 
thus confronted with the spectacle of these two 
candidates of the minority party, nominated by the 
same convention, and each bound in honor to take 
no more than his proportion of his party support, 
i. e., one and one-half votes, tempted by the in- 
stinct of self-preservation to break his implied 
pledge and secure, as far as possible, his own elec- 
tion by the slaughter of his colleague. The temp- 
tation may not be strong at first, but (when the 
most mischief is done), in the last days of the can- 
vass, at the time when rumors of treachery are rife, 
when the fear of defeat becomes great, when some 
attack upon the character is made or some sudden 


political emergency arises, there are very few men | 


so honorable that they will not, at least tacitly, 
consent to substitute In this 
situation it is easily seen that there is a premium 
upon dishonesty and usually the more venal of the 
two minority candidates is elected. If the great- 
est prayer is: “ Lead me not into temptation,” then 
this law must be classed with the greatest legisla- 
tive evils. But this is not all. It happens not 
infrequently that one of the candidates of the ma- 
jority party becomes frightened and protects him- 
self at the expense of his colleague. In every ses- 
sion of the legislature we find a member with two 
thousand votes to spare, enjoying full privileges, 


success for honor. 


while his co-nominee, lacking less than a hundred 


votes, remains at home. Such an instance gave 
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Illinois a Democratic United States senator when 
the State was largely Republican. 

The nomination of three candidates by one polit. 
ical party is not uncommon, and, as already stated, 
in but a few instances, resulted in the election of 
all three, owing, of course, to the ability of the 
candidates to withstand the immense temptations 
to which they were subjected. 

Another objection to the system is that it results 
at times, not in minor representation but minority 
control, which is an anomaly iu a republic, and it 
often makes the legislature so ‘‘ close * as to render 
it difficult to transact the business of the State. 

The main objections to the system are: 

1. It tends to place in the hands of political 
parties the naming of candidates elected without a 

2. It promotes treachery between candidates who 
each other. 

3. It results in defeating the more worthy can- 
didate. 

4. It makes it difficult for the people to defeat an 
objectionable candidate. 

5. It sometimes results in minority control. 

6. By multiplying by three the area of the repre- 
sentative district, it to that extent removes the 
representative from the people. 

7. The example which it affords lowers the tone 


| of morals in political life. 


I trust New 
ample. 


York will not follow our bad ex- 
If we ever have another constitutional con- 
vention, I feel certain the people will rid themselves 
of the system. 
Rosert McMorpy. 
Curcaeo, Ili., Mureh 3, i897. 


~ _ 


ANTICIPATION OR ALIENATION. 


\ TIIAT is the difference (if any) between restrain- 
ing a married woman from alienating her 


separate property and restraining her from antici- 
pating it? Vice-Chancellor Bacon once said that 
he saw none; and Lord Justice Kay said that he 
agreed with him. It has been argued that the doc- 
trine only applies to a life interest in settled person- 
alty or a life estate in the rents of real property. 
But its object was to give to married women the 
enjoyment of property independently of their hus- 
bands; and, it being obvious that the only way of 
doing this is to restrain them during coverture from 
disposing of the property, the doctrine applies as 
much to a fee as to a life estate. That has been the 
settled law ever since Tullett v. Armstrong was de- 
cided. In Baggett v. Meux, a few years afterwards, 
it was held that, where there was an absolute gift 
of a house to a married women, and a subsequent 
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direction in the will that she should not sell, mort- 
gage, or incumber the property, but should have 


. the same for her separate use, she took the house 


absolutely, but could not anticipate the income dur- 
ing coverture. Subsequent cases give rise to the 
contention that where a fund given absolutely to a 
married women was not an income bearing fund the 
Court would order it to be paid to her, although 
she was expressly restrained from anticipation; but 
that it was otherwise where the fund produced in- 
come, or where the restriction was expressed to be 
not merely a restraint on anticipation, but on aliena- 
tion. The point remained a doubtful one till 1884, 
when the case of In re Bown came before the Court 
of Appeal. There it was held that it was quite im- 
material whether the fund was represented by cash 
or by investments; and that the question really de- 
pended upon the intention of the testator as declared 
by his will, whether the money should be paid to 
the married women, or whether she should only re- 
ceive the income from time to time. In the recent 
case of In re Fearon, before Mr. Justice Kekewich 
atestatrix bequeathed property upon trust for her 
brother for life, and after his death for her niece, 
with a direction that it should be paid to the sepa- 
rate use of the niece free from the control of any 
present or future husband without power of antici- 
pation. The brother being dead, the niece was held 
entitled to immediate payment of the corpus. The 
words restraining anticipation could be construed 
as applicable only to the interval between the death 
of the testatrix and that of the tenant-for-life. In 
other words, the legatee could not assign or charge 
the property as long as her interest remained rever- 
sionary; but there was nothing in the will to pre- 
vent her receiving it when it fell into possession.— 
iondon Law Journal. 


a 


Notes of Mertinence. 


More than fifty bills to restrict the powers of cor- 
porations are pending in the Indiana legislature. 

Patent office reports are, as a rule, not very inter- 
esting, but that for 1895, which has just been 
issued, contains some matter which is really instrue- 


tive. It shows, for instance, that American invent- | 


ive genius is again enjoying a period of great 
activity after a long interval of depression. The 
number of patents granted during the year was 
22,057, or more than those granted in any year since 
1890, when the record touched high-water mark at 
26,292. From this latter year there was a steady 
decline every year until 1894, when the number was 
only 20,867. Since then the upward movement has 
been constant. Of the patents granted last year 


only fifty were to women. The greatest patentee 





on the American record is Edison, with 711 inven- 
tions to his credit, and next to him is Elihu Thom- 
son, with 394, the appliances of both inventors 
being almost entirely electrical in character. 

A Georgia judge, emulating the example of Chi- 
cago Divorce Courts, concluded a murder trial in 
less than an hour recently. A jury was impaneled 
within twenty minutes, the evidence closed in 
fifteen, verdict of guilty at once returned and the 
judge pronounced sentence of death upon the 
accused, all of which occupied fifty-five minutes. 
While the law’s delays are notorious and oppressive, 
and ofttimes work the denial of justice, yet such 
unseemly despatch as marked the proceedings in 
the Georgia court can but serve to perpetrate the 
rankest injustice. 

An interesting and what will probably be a 
popular measure has been introduced in the Minne- 
sota Legislature bearing the title ‘‘ An act to pre- 
vent the fostering of crime and morbid sentimen- 
tality.” It provides that any person who shall give 
or offer to give or send flowers or any other token 
of sympathy or admiration to a person under arrest 
charged with a crime amounting to a felony, or 
under or awaiting sentence for a crime amounting 
to a felony, shall, unless such person stands in the 
relation of husband, wife, child, parent, brother or 
sister to such criminal accused, or is an ordained 
minister of the gospel, be guilty of a misdemeanor, 
and on conviction thereof be punished by imprison- 
ment in the county jail for a term of not less than 
fifteen nor more than ninety days, or by a fine of 
not less than $25 nor more than $100. 

An Indiana barber, who is amember of the Leg- 
islature of that State, has prepared a bill levying a 
tax of $10 per year on every man wearing whiskers, 
It also provides a tax on goatees. Mustaches are 
Well, why not? If it is 
the function of business by levying discriminating 


freed from all taxation. 


taxes why shouldn’t the tonsorial artists be per- 
mitted to share in the alleged benefits of the scheme ? 
Give the barbers a chance !—Boston Herald. 

The sheriff of a county in another state recently 
created a sensation by establishing the rule that the 
prisoners in the jail, about 200 in number, should 
not be allowed to read the daily newspapers. He 
explained his position as follows: The prisoners 
will be allowed magazines, papers and periodicals 
that do not contain the news of the day. I wish 
prisoners who leave here never to return, and also 
wish them to realize that they have been in jail, 
not in a seminary or Sunday school. They can 
have all of the reading that they desire outside of 
the newspapers. The institution is filled with 
books and magazines, and no prisoner who can 
read has any excuse for not having enough to em- 
ploy his mind at all times. 
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Angello S. Cello, sued as the administrator of the 
estate of Henry Maitak; the latter who was five 
years old, died on January 20, 1893, from the result 
of morphine administered unintentionally. Dr. 
Bell prescribed quinine; the prescription was filled 
at the drug store of A. W. Brewerton, 492 Fuller- 
ton avenue, and morphine was substituted for 
quinine, by mistake of the prescription clerk. A 
jury in Judge Goggin’s court rendered a verdict for 
$5,000 against Brewerton, and Monteil, the prescrip- 
tion clerk, who put up the prescription.— Chicago 
Legal Neivs. 


In May, 1895, Phebe Steenberg, then over eighty 
years old, having a few days previously been severely 
injured, called for her bankbook from her sister’s 
custody and gave it to an old friend, saying it was 
‘* Amelia's property,’’ Amelia being a stepdaughter 
and also a niece. Shortly thereafter she sent for 
the book and said to her friend: ‘‘I want you asa 
witness to show that this bankbook belongs to 
Amelia, and I give it to her.” Then she took up 
the bankbook and handed it to Amelia, and said: 
“ Let Mrs. Filkins take it back with her until called 
for by Amelia.” Then the old lady said she was 
confident she would not be here very long. Mrs. 
Steenberg had made a will about a year previously, 
in which she gave the money represented by the 
bankbook to her sister. In a suit by Amelia 8. 
Callanan, the stepdaughter, against Margaret C. 
Clement, the sister, to recover the amount, Justice 
McLoughlin, in the Saratoga Special Term of the 
Supreme Court, gave judgment for the plaintiff, 





holding that what took place was a good delivery 
to Amelia, and that there was a valid gift causa 
mortis, ‘‘Every element,” he says, “necessary to 
establish such a gift is here present—contemplation 
of death. a clearly expressed intent to give in 
presenti, delivery of the subject matter, and death 
of donor without revocation of the gift.” 


> —s 
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Humors of the Law. 
Magistrate—W hat is your nationality? 
Witness—Well, sir, my father was Irish, my 

mother was an American, and I was born in a 
Dutch brig sailing under French colors in Spanish 
waters. 

Magistrate-—That'll do, my man; you can stand 
down. 

A witty answer.—Judge B——. fell down a flight 
of stairs, recording his passage in a bump on every 
stair, until he reached the bottom. 

A bailiff ran to his assistance, and, raising him 
up, said: 

“T hope your honor is not hurt?” 

“No,” said the judge, sternly, ‘‘my honor is not 
hurt, but my head is.” 





‘Es 


Aotes of Recent American Decisions, 


INSURANCE — VALUED poLicy LAW. -— Revised 
Statutes, 1879, article 2971, which provides that a 
fire insurance policy, in case of a total loss, shall be 
held to be a liquidated demand against the com. 
pany for the full amount of such policy, ‘‘ provided 
that the provisions of this article shall not apply to 
personal property,” applies to a house, erected by 
the owner on leased land. (Orient Ins. Co. v. Par- 
lin & Orendorff Co. |'Tex.], 388 S. W. Rep. 60.) 

LANDLORD AND TENANT — CONSTRUCTION OF 
LEASE.—Under a lease of a building at a certain 
rent, and providing that until the lessor should 
cause the building to be heated with steam the rent 
should be another smaller sum, the lessor is not 
bound to furnish steam heat except asa condition 
precedent to his right to the higher rent. (Gatch 
v. Garretson [Iowa], 69 N. W. Rep. 550.) 

MALICIOUS PROSECUTION — PROBABLE CAUSE.— 
An honest, though mistaken, belief in the truth of 
the charge made in a criminal complaint, is evidence 
of probable cause. (Goldstein v. Foulkes [R. I.], 36 
Atl. Rep. 9.) 


MORTGAGES — EXTENSION OF PAYMENT.— An ex- 
tension of time, for a consideration, to pay one of 
two notes secured by a mortgage, does not preclude 
the right to foreclose for the non-payment of inter- 
est, where the mortgage provides that interest 
should be paid on each note annually, and that the 
whole debt should become due on default in the 
payment of any installment of interest. (Germond 
v. Hermosa Ice Co, [S. Dak.}], 69 N. W. Rep. 478.) 

PRINCIPAL AND AGENT — CONTRACT.— An agent 
for the sale of goods of a manufacturing company, 
under a written contract by which he agreed to in- 
dorse all notes taken from customers, is not bound 
to indorse a note taken for goods sold by a general 
agent of the company over his protest, and after 
his statement that he would not indorse the note, 
although, after the sale was made, he delivered the 
goods sold, and took the note therefor, the same as 
other customer's notes, but refused to indorse it. 
(Springfield Fertilizer Co. v. Tompkins [Ind.}, 45 
N. E. Rep. 615.) 

REAL ESTATE AGENT — COMMISSIONS.— Plaintiff, 
a real estate broker, knowing defendant had 
property for sale, said to him that he had a “cus- 
tomer,” and asked the price. At a second interview 
he took defendant to the house of the proposed 
purchaser and introduced him to defendant, saying, 
‘‘This is my customer.” No sale was then made. 
Defendant afterwards effected a sale to such person 
without the knowledge of plaintiff: Held, there 
was no implied contract by defendant to pay any 
commission to plaintiff. (Weinnouse v. Cronin 
|Conn.}, 36 Atl. Fep. 45.) 

° 
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Notes of Recent English Cases. 


BILL OF EXCHANGE -— CHECKS PAYABLE TO ‘‘ FIC- 
TITIOUS OR NON-EXISTING PERSONS ” — FORGED IN- 
DORSEMENT — FRAUD — NEGLIGENCE — DUTY TO 
HOLDER. — By a system of fraud extending over 
eight years the appellants’ clerk obtained checks 
drawn by the appellants to the order of a non- 
existing person for work never executed and for 
goods never supplied. These checks he stole, and 
indorsed in the name of a non-existing payee, and 
paid them to the respondents, pawnbrokers, who 
gave value for them, partly in money, partly in 
goods, at intervals during the whole period of eight 
years. Ali the checks were honored by the appel- 
lants’ bankers. The appellants sought to recover 
the proceeds of these checks from the repondents 
as money paid under a mistake of fact. Held, that 
the appellants were not entitled to recover. 

Their Lordships (Lord Halsbury, L.C., Lord Mac- 
naghten, Lord Shand, and Lord Davey) affirmed 
the decision of the Court of Appeals (64 Law J. 
Rep. Q. B. 627; L. R. [1895] 2 Q. B. 707), and dis- 
missed the appeal with costs. (Cluttons, appellants, 
y. Attenborough & Sons, respondents, 31 L. J.) 

LIBEL — PRIVILEGED COMMUNICATION, — The 
agent of an insurance company resigned, and the 
secretary then sent out a circular to customers who 
had insured through that agent saying, ‘‘the west 
end office of this company has been opened at A. 
street under B., and the agency of N. at C. street 
has been closed by the directors.” N. 
libel. Hedd/, that the circular was not a libel, for 
the ordinary and natural meaning of the words in 
it did not impute anything discreditable to N.; 
and that, assuming the circular to be defamatory, 
it was a privileged communication, and would not 
be actionable without actual malice. (Nevill v. 
Fine Arts and General Ins. Ce., Limited, W. N. 171; 
102 L. T. 181; House of Lords, affirming, 72 L. T. 
Rep. 525.) 

WRITTEN AGREEMEYT — PAROL EVIDENCE OF CON- 
DITION PRECEDENT. — Farol evidence can always be 
given to show that * signed document, which ap- 
pears to be a concluded contract, is not so in fact, 
by reason of a condition precedent which has never 
been complied with. (See Pym v. Campbell in 
Anson’s Contracts (8th edition), at 260, 261.) 

H. employed a house-agent to find a tenant for 
his house. The agent wrote H. that there was a 
bona fide offer. H. arranged that the offeror should 
call on his solicitor. P.did so call, and was told 
he must satisfy H. as to his responsibility, and 
signed an agreement. The solicitor sent the agree- 
ment on to H., who also signed it. Then H. and 
P.’s brother met, and H. stipulated that A. and B. 
should become guarantors for the rent, and handed 
the agreement to his solicitor with instructions not 


sued for 








to complete until A. and B. signed as security. A. 
and B. did not sign. P. sued for specific perform- 
ance. Action dismissed. (Pattle v. Hornbrook 
102 L. T. Rep.) 


—>—__——— 


Communications. 


As TO THE REGISTRATION OF LAWYERS. 
To the Editor of the Albany Law Journal: 

Referring to the pending bill in the New York 
assembly for the registration of lawyers, No. 293, I 
beg leave to say that while I am fully in accord 
with some such action, I respectfully submit that 
some changes in phraseology and substance should 
be made in the bill before its final passage. 

The title should be ‘‘An act for the registration 
of all persons now or hereafter duly licensed « r ad- 
mitted to practice law or act as attorneys and 
counselors at law in any of the courts of this State, 
or otherwise,” so that it should be made to apply to 
all courts and persons claiming, pretending or hold- 
ing themselves out as lawyers. 

The question is one of importance to all the good 
people of the entire State, and something of the 
kind would be of benefit to all suitors and a protec- 
tion to the general public, and ought to commend 
itself to the judiciary and the profession generally. 

There is no apparent or valid reason why such a 
law in its action outside of New York and Kings 
counties should only apply to courts of record, and 
in those counties to a// courts, If the proposed act 
in its present shape should be adopted, a grave 
question might arise as to whether it would not 
contravene the Constitution as special legislation, 
or at least be obnoxious as class legislation, To 
make the law effective and carry out the object and 
purpose for which it is designed, all complications 
should be avoided; it should be general and apply 
to all judicial tribunals and quasi lawyers, as well as 
bona jide lawyers and courts of record throughout 
the State. 

Section 2 
wit: 

‘Every person who has heretofore been, or here- 
after may be, duly licensed and admitted as 
provided by law and the rules of court, as an 
attorney, or attorney and counselor at law, in this 
State, or who shall hold himself out or act as such, 
shall subscribe, take and file the oath, affirmation 
or affidavit as provided in section 1 of this act, 
together with a certified copy of the order of ad- 
mission, and the date of the license attached, before 
he begins or shall be entitled to act, advise, prac- 
tice or hold himself out as an attorney, or attorney 
and counselor at law, or appear in any court in this 
State as such in any action, matter or proceeding 
therein, or before any referee, either personally or - 
in connection with others. And any person who 


should be in substance as follows, to 
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shall neglect or fail to comply with such provision 
shall be guilty of a misdemeanor. And any person 
who shall make or take any false or fraudulent 
statement in connection with such oath, affirmation, 
affidavit or certificate, or in the procuring, making 
or filing of the same or any part thereof, directly or 
indirectly, shall be deemed guilty of perjury and 
punished accordingly.” 

Section 1 should be so changed as to eliminate 
from the oath, affirmation or affidavit provided for, 
the words, ‘natural born,” and, ‘if naturalized, 
state when and where.” So that it will read: 
‘“‘T am a citizen of the United States, and now 
reside at ” There should also, before final 
adoption, be added a section, or form a part of some 
existing section, in substance, as follows, to wit: 

Sec. 3. ** Every person not duly admitted and 
licensed as an attorney or attorney and counselor 
at law in this State, as provided by law and the 
rules of court, who has neglected or failed to sub- 
scribe, take and file the oath, affirmation and affida- 
vit, with the certificate attached as aforesaid, who 
shall attempt to practice, or hold himself out as an 
attorney or attorney and counselor at law, or ap- 
pear, or offer to appear, as such for another in any 
action, suit or proceeding in any court in this State, 
or before any referee, or who shall accept, receive, 
or offer to accept or receive, any fee, compensation 
or reward, directly or indirectly, for advice or ser- 
vices as an attorney or attorney and counselor at 
law for another, shall be deemed guilty of a mis- 
demeanor. 

** Provided, that nothing in this act shall be in- 
tended or so construed as to prevent any court of 
record from granting an order for a regularly ad- 
mitted and licensed non-resident attorney as a pro- 
fessional courtesy to appear and act as associate 
attorney or counsel in any action or proceeding 
pending or on trial or argued in any of the courts 
of this State or before any referee, in which he is 
professionally engaged. And, 

“ Provided further, that nothing in this act con- 
tained shall be so construed as to prohibit or pre- 
vent any regularly and duly admitted and licensed 
attorney in this State who has complied with the 
requirements of this act from deputing and having 
any of his regularly employed clerks from appearing, 
managing or attending to any of his business, 
actions, suits or proceedings pending in any of said 
courts or before any referee on his behalf.” 

This article is not intended or designed for the 
purpose of criticism, No doubt some such legisla- 
tive action is demanded and would be approved by 
an intelligent and enlightened public sentiment, 
but there should be left no complications or room 
for abstruse construction. Some simple changes of 
expression or phraseology in the pending act would 
make it effective to reach existing evils. There is 





no good purpose to be subserved as to citizenship 
as specified in the oath or affidavit referred to in 
section 1, and it should be omitted. The word 
‘‘any”’ before the word “attorney” in the third 
line of section 2, is evidently an error and intended 
for, “an;” other changes will suggest themselves 
upon careful inspection. By the addition of some 
such provisions as presented in the proposed section 
8, herewith submitted, unnecessary complications 
would be avoided and obviate a question of con. 
struction, for instance, what is, or is meant by 
“« practice ?” 
Respectfully submitted, 
SAMUEL ASHTON. 
529 Temple Court, N. Y. City. 


_— ~ _ 


Aew Books and New Editions. 

HANDBOOK OF THE LAW OF PRIVATE CORPORATIONS, 
by Wm. L. Clark, Jr., instructor of law in the 
Catholic University of America, and author of 
Hornbooks on “ Criminal Law,” ‘‘ Criminal Pro- 
cedure,” and “ Contracts.” St. Paul, Minn. West 
Publishing Co., 1897. 

The present volume, one of the well-known Horn- 
book series, treats of a subject in which many 
difficulties and great conflict in decisions are to be 
met with. The unsettled points have received special 
and careful attention. The entire work has been 
written from the cases themselves, the authorities 
have been selected with care, and none have been 
cited without personal examination. In order to 
keep within the limits of a one-volume handbook, 
the author has been compelled to confine himself to 
the elucidation of the rules and principles of law 
applicable to corporations generally, and has not 
been able to deal with corporation law in its applica- 
tion to particular corporations. In design, arrange- 
ment, definitions, citations and other features this 
treatise is excellent, adding still further to the re- 
putation of the accomplished author. An interest- 
ing monograph on ‘‘ The Logical Conceptions of a 
Corporation,” by Mr. Benjamin Trapnell, which 
forms an appendix, gives additional value to the 
work. 

AMERICAN STATE Reports, containing the cases of 
general value and authority subsequent to those 
contained in the American Decisions and the 
American Reports, decided in the Courts of Last 
Resort of the several States, selected, reported 
and annotated by A. C. Freeman and the associate 
editors of the American Decisions. San Francisco, 
Bancroft-Whitney Company, 1897. 

This is volume 52 of the American State Reports, 
and contains cases selected and re-reported from 
the State Reports of California, Colorado, Con- 
necticut, Illinois, Indiana, Massachusctts, Minnesota, 
Missouri, Montana, New York, Oregon, Penn- 
sylvania, Washington and West Virginia. In this 
volume of 1035 pages 149 cases are reported in full, 
all of first importance, and covering a wide range 
of subjects. The citations at the end of each re- 
ported case are particularly valuable. 
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Gurvent Lopics. 


‘a English cousins, it seems, never cease to 

arvel over the peculiarities of American 
jurisprudence. What appears to particularly 
excite their curiosity and wonder is the dissimi- 
larity of laws and penalties in the various States 
ofthe Union. Oneof the most recent instances 
is thatof Francis Blessing, an English barrister, 
who not long ago spent some three months in 
this country in the search for a man whose sig- 
nature was necessary in the partition of an 
estate which has been in litigation in London 
for a dozen years. Having traveled as far west 
as Colorado in his quest, and being of an in- 
turn of mind, Mr. Blessing made a 
study, of necessity somewhat hasty and super- 
ficial, of State laws 
visited. 


quiring 


in the several States he 
He found himself totally unable to 
understand why a regulation in one State should 
not be a regulation in all; why an offence 
against morals should be punished by imprison- 
should not be men- 
tioned in the statute books of New York. But 
what seemed to strike the English barrister most 
forcibly was the different penalties prescribed 
It seemed most odd 
to this observer of American institutions that 
one State should imprison a murderer for life, 
another hang him, and still another put him to 
death by means of electricity. If murder calls 
for capital punishment, Mr. Blessing inquires, 


ment in Pennsylvania and 


for the crime of murder. 


why is it not inflicted by the same method in 
all the States. The State sovereignty idea, in 
other words, puzzles this 


foreign gentleman 


Some of his. observations 
make very interesting reading. 
paper reporter Mr. Blessing said : 

“T had occasion to go to St. Louis about 
three weeks ago, and I was surprised to learn 
that the death penalty is inflicted there for per- 
jury — that is to say, it is still a lawin Missouri, 
but is never enforced. In other States im- 
prisonment for from three to seven years is the 
maximum penalty. In Delaware you hang a 
man forarson or burglary. In New York, I 
see by the newspapers, that a man has _ been 


Vou. 55 — No. 12. 


beyond measure. 


To a news- 





convicted of firing a tenement house in which 
hundreds of persons lived and were in peril, 
and received a sentence of ten years in jail. Is 
human life less valuable here than in your 
Southern States ? 

** But there’s another peculiarity of your 
laws that upsets me completely. In the State 
of New York I am informed that if a man and 
wife are legally separated by the courts the 
party against whom the decision is given is not 
permitted to remarry within the State ; that he 
or she may cross over a river and legally con- 
tract marriage in another State, and return to 
this State without fear of interference. That 
certainly seems to me a legal paradox. In the 
State of New Jersey I am told that a writ of 
ne exeat regnum may be obtained by statutory 
mandate — one of the oldest and most oppres- 
sive processes known in English law, and which 
was responsible for the creation of that famous 
character, ‘the father of the Marshalsea.’ A 
brother lawyer tells me that there are but five 
other States in which this is a statutory writ, 
It can be exercised, as you are doubtless aware, 
to deprive a person of his or her freedom for 
an indefinite period. The hardship of it is 
when a debtor is restrained from leaving the 
jurisdiction, and is so prevented from earning 
the means to liquidate his indebtedness. I am 
unable to understand why thirty-eight or thirty- 
nine States refuse to recognize the justice of 
this restraint and five or six others should 
maintain it. 


“The election laws are equally perplexing. 


As I understand the subject, the general gov- 
ernment says that a man must be twenty-one 
years of age and a native born or naturalized 
citizen before he can exercise the right of fran- 
chise. It so happened that the man I have 
been looking for has removed from one State to 
another in pursuit of employment. In tracing 
I found that he has been within the last seven- 
teen years a citizen of the States of Maine, 
Rhode Island, Missouri and Colorado. 

“In the State of Maine it was necessary for 
him to have been a resident for but three 
months to have the right to vote, but that when 
he removed to Rhode Island he had to stay 
there two years to qualify himself as a voter. 
When he went out to Missouri, he was obliged 
to live in the State a year, but in Colorado a 
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residence of but six months was required. In 
looking up the qualifications for citizenship in 
these States | find that in Rhode Island and 
Maine paupers or lunatics were debarred from 
voting, but that in Colorado the election laws 
make no mention of either of these classes, for- 
bidding only the right of franchise to persons 
who had been convicted of bribery in public 
office. 

“In several of the Southern States I dis- 
covered, on making further inquiry, that duel- 
ing, or aiding or abetting a duel, is sufficient 
cause to prohibit a citizen otherwise qualified 
from taking part in an election, but it is no bar 
in the Northern States. 

“Now, don’t imagine that I am going to 
write any impressions of America when I get 
home, because I shall do nothing of the sort. 
As a lawyer I am interested in these apparent 
clashes and conflicts of law, and I have devoted 
what time I could spare to studying them. So 
far as politics is concerned, I am quite at sea, 
except in a general way. It seems to me that 
you are turning people out of office and putting 
others in their places continuously. In one 
State the local parliament meets biennially, and 
in another annually. Certain offices are ap- 
pointive in one section of the country and 
elective in another.” 

Mr. Blessing also freely expressed his wonder 
and surprise at the knowledge of political 
affairs displayed by young Americans in all 
parts of the country, being far ahead of their 
English cousins in this respect. This gentle- 
man’s perplexity over the variance of the laws 
in the several States is quite natural, and even 
to those who have always been accustomed to 
it the subject often excites comment. State 
sovereignty doctrines have led not only to legal 
refinements in times past, but were also a_po- 
tent factor in bringing on the terrible war which 
put the supreme test upon our national per- 
petuity. The system which excites this visitor's 
wonder is, indeed, complex, and it is not without 
its serious disadvantages ; but on the whole it 
works well. Time and experience will un- 
doubtedly bring us nearer and nearer to that 
uniformity which is, from many points of view, 
highly desirable, but in the meantime, the 
country seems to be doing quite well and mak- 
ing satisfactory strides in civilization as well as 
in the arts and sciences, and in that material 











progress which has long been the wonder of 
the world. The desired uniformity of laws 
will come, if it come at all, gradually, as a sur- 
vival of the fittest. In that happy day the 
lawyer will find himself emancipated from a 
practical servitude which, under present con- 
ditions, renders his task of keeping abreast 
with the multitudinous and often conflicting 
decisions in the various States too much like 
that of the ancient and fabled Sisyphus. 


The rights of individual labor and of labor 
organizations are clearly defined in a recent 
decision of the New York Court of Appeals. 
The case was that of Charles Curren v. Louis 
Galen, chief of the Rochester Assembly of 
Knights of Labor. Curren, it appears, was 
employed by a Rochester Brewing Company, 
which belonged to the Ale Brewing Association, 
This association had an agreement with the 
Brewery Workingmen’s Local Assembly, 1796, 
Knights of Labor, under which the former 
bound itself not to employ for a period exceed- 
ing four weeks men not members of the latter. 
Curren refused to join the assembly after the 
period named above had expired, whereupon 
representatives of the assembly called upon the 
brewing company, notified them of his refusal 
and procured his discharge from employment. 

This question in due course of proceedings 
went up to the Court of Appeals, which holds 
that the agreement referred to above operated 
as a threat to keep persons from working at a 
particular trade, and to procure their dismissal 
from employment; that it is clearly unlawful 
and militates against the spirit of our govern- 
ment and the nature of our institutions. “If,” 
‘organization of working- 


says the opinion, 
men is in line with good government, it is be- 
cause it is intended as a legitimate instrumen- 
tality to promote the common good of the 
If it militates against the general 
its powers are directed 


members. 
public interest, if 
toward the repression of individual freedom, 
upon what principal shall it be justified ? ” 
This opinion, it will be seen, denies the 
legality of all agreements or measures the effect 
of which will be to deprive a citizen of the 
right to pursue his business calling as an indi- 
vidual, independent of membership in or con- 
nection with labor, trade or business organiza- 


tions. It is an assertion of the legal and con- 
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stitutional individual rights of citizens, and 
contravenes the assumption that any order or 
body of men has the right to forbid or prevent 
a citizen from working because of failure to be- 
come a member of such an order. 


Miss Beatty, the English nurse who recently 
unsuccessfully sued a prominent London sur- 
geon for heavy damages for performing the 
double operation of ovariotomy when he was 
told beforehand that if both ovaries were found 
to be diseased he must not operate at all, has 
decided to carry her appeal to the House of 
Lords, which is the court of last resort. The 
legal expenses of this appeal which, it is under- 
stood, will be in the neighborhood of $100,000, 
are said to have been subscribed by a number 
of wealthy ladies whose sympathies are with 
Miss Beatty, and who believe that the matter is 
one of such great importance to the sex that it 
should be definitely determined for all time by 
the court of last resort. Opinions as to the 
justness of the decision that the surgeon was 
justified in disregarding the patient’s express 
orders for the reason that she would not have 
lived ten years without the double operation, 
widely differ. It is argued, with some force, 
that Miss Beatty, who was engaged to marry, 
and who, by reason of the double operation 
referred to was rendered barren and thus forced 
by conscientious scruples to forego marriage, 
had a perfect right to prefer to live for only ten 
years, and to be for that time a wife, and possi- 
bly a mother, rather than to live the ordinary 
length of time unmarried, or be a barren wife. 
The question how far a surgeon may go in dis- 
regarding specific instructions is an exceedingly 
important one, the final adjudication of which 
is of the highest importance. 


Apropos of the decision of the Supreme 
Court of Rhode Island, that discharging a jury 
during the progress of a criminal trial upon 
information by telephone that one of the jurors 
is sick, and without further proof of the fact, 
constitutes a bar to a second trial under the 
tule of jeopardy, it is interesting to note that in 
Pennsylvania, some years ago, a somewhat 
similar ruling was made. The jury to try a 
murder case was completed late in the after- 
noon, and the court allowed its members to 





separate for the night, announcing that the 
taking of testimony would not begin until the 
following morning. On the following morning 
the court, fearing that a mistake had been 
made, discharged the first jury and impaneled a 
new one. The defendant was convicted and 
sentenced to death, but the Supreme Court of 
the State set him free on the ground that he 
was placed in peril by the swearing in of the 
first jury, and that his life could not be placed 
in jeopardy twice for the same offence. 


Not long ago a Baltimore, Md., man claimed 
that his arm had been broken by a railroad car 
and demanded $3,500 damages from the com- 
pany. He was offered $100 and refused it. 
The company bethought itself of the X-rays 
and had a picture of the man’s arm taken, 
which showed that no fracture had been sus- 
tained. Then the man offered to take $25, but 
the company refused to pay acent. Thus one 


of the latest of scientific discoveries was utilized 
in a way to prevent the consummation of fraud. 
The X-rays promise great usefulness even out- 
side the domain of surgery. 


Recurring once more to the matter of bien- 
nial legislative sessions, the popular demand for 
which, as the only practicable method of check- 
ing vicious or “fool” legislation, is unmis- 
takable, it is worthy of note that while conced- 
ing the desirability of the reform, some of our 
contemporaries are in despair as to its accom- 
plishment because neither of the great political 
parties, which find the present system con- 
venient as well as valuable, will permit the pre- 
liminary steps toward constitutional amend- 
ment to be taken. The New York Mail and 
Express, for example, though strongly favoring 
fewer legislative sessions, remarks that New 
York legislators are not given to voting them- 
selves out of a job; that they will not pass the 
necessary resolutions voluntarily, and that no 
State machine would ever dream of demanding 
it. Therefore, it concludes the present dis- 
cussion merely represents a waste of time. We 
do not at all agree with this narrow view. The 
same thing, in substance, might have been said 
and probably was said with reference to other 
reforms which have been agitated and accom- 
plished in times past. Political machines have 
been forced against their will to do many things 
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in the interest of the public, for when the 
popular demand for a proposed reform becomes 
very great, either one party machine or the 
other is pretty certain to take it up as a means 
of self-preservation. ‘This has been past ex- 
perience, and it is just as true as it ever was. 
We are not, therefore, disposed to adopt the 
pessimistic view of our New York contempo- 
rary and give up the fight in advance as hope- 
less. Constant reduce to 
splinters the most menacing rock in the path- 
way of progress. 


hammering will 


“Is it negligence, fer se, for one to go upon 
a public crossing over a railroad without wait- 
ing for a dense cloud of smoke thrown out by 
one of two passing trains to clear away?” is a 
question which was recently passed upon by 
the Illinois Supreme Court. The case was 
that of the Chicago & Northwestern Railroad 
Company, appellant, v. Elida Hansen, on ap- 
peal from the Superior Court, a verdict of 
$8,000 for personal injuries having been ren- 
dered in favor of the plaintiff atid appellee. 
Plaintiff, a girl eighteen years old, going north 
on the east side of W. 48th avenue, Chicago, 
went defendant’s 
double track road about 8 p. M., and was in- 


stantly struck by a west-bound passenger train 


upon the crossing over 


running on the south track, nearest her, her 
view of which was obstructed by dense clouds 
of smoke thrown out by an east-bound freight 
train which had just passed on the north, or 
far, track; the gates were up, and no watchman 
on duty ; the crossing was used by 3,500 peo- 
ple daily. Counsel for the appellant argued 
that where it appeared clearly from the evi- 
dence that the plaintiff would have seen the 
approaching train had her vision not been ob- 
scured by a temporary cloud of smoke, caused 
by a train passing on the track furthest from 
her, it was her duty to pause until the smoke 
had cleared away, and if she ventured upon 
the track before this temporary obstacle to her 
vision had disappeared, she was guilty of a 
lack of ordinary care, and could not recover. 
A number of authorities in behalf of this con- 
tention were cited. ‘The court held that 
whether the methods adopted by the appellant 
were negligent in allowing the crossing gates 
to remain up, and in having no flagman sta- 
tioned at the crossing, and whether the appellee 





exercised that degree of care which an or- 
dinarily careful and prudent person would 
exercise, under the circumstances, were ques- 
tions of fact for the jury. The court further 
held that the refusal of the trial court to direct 
a verdict for the defendant, on the ground of 
contributory negligence on the part of the 
plaintiff, was not error. The fact that when 
appellee entered, and was upon this crossing, 
the gates were up, was the principal fact enti- 
tling her to recover, for when a railroad puts 
the crossing gates up, it is an implied state- 
ment by it that an opportunity is then afforded 
for people to cross. That it did not operate 
the gates at night was held to be no excuse, for 
the city ordinance declares that “said gates 
shall be operated day and night.” 


Upon a petition for a writ of Aabeas corpus 
in behalf of William Grice, who was “ restrained 
of his liberty” by virtue of a cafias issued 
upon 


an indictment charging that he, with 


‘ 


others, “did unlawfully agree, combine, con- 
spire, confederate, and engage with William B. 
Hawkins and divers other persons in McLen- 
nan county, Texas, in a conspiracy against trade, 
Charles Swain, J., in the United States Circuit 
Court for the Northern District of Texas, at 
Dallas, delivered an opinion on the 16th inst., 
declaring the law under which the indictment 
was found null and void. The law in question, 
which was passed by the legislature, March 3, 
1889, is entitled, “An act to define trades and 
proper penalties and punishment of corpora- 
tions, firms and associations of persons con- 
nected with them, and to promote free compe- 
tition in the State of Texas.’” The opinion of 
the court consisted of about 11,000 words. It 
discussed the law with great thoroughness and 
quoted numerous authorities in support of the 
decision. The court finds that while ostensibly 
intended to prevent “conspiracies against 
trade,” and ‘‘ trusts,” the act has no such limi- 
tations, but, on the contrary, would prohibit 
the partnership of two persons. It is also held 
to be class legislation, favoring some individu- 
als of a certain class, and denouncing other in- 
It is also in the 
opinion of the court clearly intended to favor 
the agricultural class, as against the merchant 


dividuals of the same class. 


The court can find no 
better language in this connection — almost 


and the mechanic. 
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prophetic in some respects — than that used by 
Judge Catron of Tennessee in two early cases, 
and 


viz., Wally v. Kennedy, 2 Yerger, 555, 
Van Zandt v. Waddell, same volume, 270: 

“The rights of every citizen must stand or 
fall by the same rule of law that governs every 
other member of the body politic, or land un- 
der similar circumstances ; and every partial or 
private law which directly proposes to destroy 
or affect individual rights, or does the same 
thing by affording remedies leading to similar 
and void. 
Were it otherwise, odious individuals or cor- 


consequences, is unconstitutional 
porate bodies would be governed by one law, 
the most of the community, and those who 
made the law, by another ; whereas a like and 
general law affecting the whole community 
equally could not have been passed. 

‘The idea of people through their representa- 
tives making laws whereby are swept away the 
life, liberty, and property of one or a few citi- 
zens, by which neither the representatives nor 
their other constituents are willing to be bound, 
is too odious to be tolerated in any government 
Such 
sulted in the adoption of the Magna Charter in 


where freedom has a name abuses re- 
England, which is, and for centuries has been, 
the foundation of English liberty. .Its infrac- 
tion was a leading cause why we separated from 
that country, and its value as a fundamental] 
rule for the protection of the citizen against 


legislative usurpation was the reason of its 


adoption as a part of our Constitution.” 

This law that deprives the citizen of all of 
his rights of contract and that seeks to divide 
citizens, not exactly by the calling they follow, 
but by the source of the property they hold, 
and exempts eighty per cent of them from the 
penalties it visits upon the remainder, is not 
sustained by any good reason or excuse, is not 
just, is utterly without support in law and can 
have no just purpose, is vicious class legisla- 
tion, depriving the citizen of his constitutional 
right of life, liberty, and property, without due 
process of law, contrary to the law of the land, 
and is therefore declared to be null and void. 

Following close upon the introduction of a 
bill in the New York legislature to prevent 
newspapers from publishing portraits or car- 
toons of individuals, comes the announcement 
that a measure is to be presented, providing 





for the appointment of a press-censor, whose 
duty it shall be to oversee and officially pass 
upon all matter before it is printed. According 
to the provisions of this most extraordinary 
measure, within twenty days of the passage of 
the act “ placing under the supervision of State 
officials all the newspapers published in the 
State,” the governor shall appoint, in all coun- 
ties having a population of 10,000 or more, 
suitable persons to act as censors. It shall be 
the duty of each censor to examine and read 
all articles intended to be published, and pre- 
scribe and eliminate all libelous matter, as well 
as all matter deemed inimical to the interests 
of the State or of any official thereof. The 
censors shall hold office during the pleasure of 
the governor, who shall have power to remove 
and transfer them at will. Any person printing 
an article not passed upon by the censor shall 
be guilty of a felony, and the penalty for con- 
viction thereof shall be a term in State’s prison 
not to exceed five years, or a fine from $1,000 
to $5,000, or both.” One might well imagine 
this to be a huge joke, if the announcement were 
not made that the bill is to be seriously pressed. 
There is very little need, however, of wasting 
broadsides upon such a measure, the chances 
of whose passage and enactment into law are 
exceedingly remote. A press censorship such 
as this bill proposes to set up in the Empire 
State would be more rigorous and absolute 
Even in 
the monarchies where public sentiment permits 


than any in the European countries. 


the king, through his subordinates, to exercise 
censorship over matter printed by the news- 
paper and perodicial press, it is well known 
that the government officials merely watch the 
columns of the publications for matter deemed 
objectionable, and that no radical action is 
taken until a third “warning” has gone un- 
heeded. The proposed plan in this State, 
however, would be some steps in advance of 
any yet invented. Without going any further 
into the subject, it may be put down as a fact 
beyond dispute that while this bill could never 
pass either house, it may be regarded as another 


to the so-called “ new,” otherwise 


” 


“ warning 
known as “ yellow’ 
finds itself opposing a strong counter-current of 


’ 


journalism, which now 


public sentiment, the reaction of a marvelously 
patient and long-suffering public against riotous 
license, “ fake" methods and utter unreliability, 
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combined with a mercenary pandering to the 
lowest instincts 6f humanity. Probably the 
best sort of press censorship for this free and 
enlightened country is the individual exercise 
of the right to exclude the objectionable sheets 
from the home and the counting-room. 


Some important principles with reference to 
the functions and duties of judges presiding at 
trials, were laid down by Judge Colt, in Boston, 
recently. It was in the Bram murder case, 
in which, it will be remembered, the defendant 
was found guilty of murder in the first degree, 
by a Federal jury, after a most sensational trial. 
The convicted man’s attorneys, in asking for a 
new trial, pointed out what they regarded as 
several errors committed by the trial court. 
Judge Colt laid down the principle that it is 
not sufficient to show that errors were com- 
mitted during the trial; it must be further 
shown that the verdict has been actually affected 
by such errors, and not merely that it might 
possibly have been affected. The rule is 
doubtless a correct one, if the court’s language 
be construed to mean that counsel must estab- 
lish a reasonable probability of the verdict 
having been so influenced. Absolute proof on 
this point is, of course, out of the question. A 
further complaint of counsel, that the judge, 
in summing up, expressed his personal opinion 
upon the issues of fact, is answered by re- 
ferring to the unsoundness of the theory that a 
judge has no other duty than to keep order in 
court, and hold counsel within legal limits. 
The court goes on to deny that judges are 
bound to tolerate carelessness, forgetfulness or 
inexperience, on the part of the prosecution or 
jury, even if they threaten to defeat the ends of 
justice. The rule on this point is stated by the 
court in the following language : 


It has been repeatedly held by the Supreme 
Court of the United States that in the national 
courts the judge may express to the jury his 
opinion in regard to the issue, provided he 
properly instructs them that the whole matter 
is one for their determination. 

If he may so express an opinion upon an 
issue he may manifest his opinion regarding any 
particular upon which the determination of the 
issue may in some degree depend, always on 
the same conditions of instructing the jury of 
their rights, and leaving to their independent 
action the determination of the matter. 


This, as a contemporary points out, is not 








the rule in New York. 
has held that mere reminders to the jury of 
its right to disregard the opinions of the judge 
do not outweigh the effects of positive and im- 
pressive expressions on the part of the judge— 
a practice which is much safer than that laid 
down by Judge Colt. 


Here the highest court 


An interesting decision as to the construction 
of a life and accident insurance policy was ren- 
dered recently by the Hamilton County (Ohio) 
Common Pleas Court. It was in the case of 
W. A. Gentry v. Standard Life and Accident 
Insurance Co., in which the plaintiff sued for 
recovery for the loss of one hand. The hear- 
ing was on demurrer to the petition. ‘The 
policy provided for an indemnity of $3,000 for 
the loss of “one entire hand and one entire 
foot, or two entire hands or two entire feet.” 
The claim of the plaintiff was that the word 
and should read or. Judge Buchwalter held 
that the policy showed a distinct purpose to 
stipulate for two and not for one limb or part of 
two limbs to be severed before the loss creating 
$3,000 liability should accrue. It might not be 
morally creditable to so write the policy with- 
out a corresponding fixed total loss for a single 
hand or foot or eye, but the legal right existed 
as to thiscontract. The court, therefore, held 
that the plaintiff could not recover $3,000 for 
the loss of one hand, and remitted the plaintiff 
to the cause of action founded upon the weekly 
indemnity. The decision is probably techni- 
cally correct. The case constitutes another 
warning to insured to carefully examine 
policies and their exact provisions before enter- 
ing into contracts, too many of which contain 
convenient loopholes of escape for the insurers. 


Thej New York Court of Appeals has just 
rendered a very important decision holding 
that the act abolishing the office of police jus- 
tice in the city and county of New York, chap. 
601, Laws of 1895, is constitutional. It was in 
the case of Joseph Koch, appellant, against the 
Mayor, Aldermen and Commonalty of the city 
of New York, respondents. 

The plaintiff alleged in his complaint that on 
the 4th of January, 1893, he was duly ap- 
pointed a police justice of the city of New 
York by the mayor of that city for the term of 
ten years at an annual salary of $8,000, pay- 





THE ALBANY LAW JOURNAL. 


183 











able quarterly ; that he duly qualified and 
entered upon the discharge of the duties of 
said office, and has always been ready and 
willing to perform the duties thereof as re- 
quired by, law; that on May 1o, 1895, an act 
was passed by the legislature of the State of 
New York, entitled “ An act in relation to the 
inferior courts of criminal jurisdiction of the 
city and county of New York,” which is re- 
ferred to as a part of the complaint, and that 
under such act the mayor of said city assumed 
to appoint nine city magistrates in the city and 
county of New York and five justices of the 
Court of Special Sessions of said city and 
county. Notwithstanding the passage of this 
act, as the plaintiff further alleged, under and 
pursuant to sections 17 and 22 of article 6 of 
the Constitution of this State, he is entitled to 
hold office until the expiration of his term on 
the 3ra of January, 1903, and that on the 1st 
of October, 1895, there was due and payable 
to him, under and by virtue of the said ap- 
pointment as police justice, the sum of $2,000, 
which had been duly demanded and a claim 
therefor presented to the comptroller of said 
city for adjustment, but the same had neither 
been paid nor adjusted, although more than 
thirty days had elapsed since the presentation 
of such claim. 

The defendant demurred to the complaint 
upon the ground that the facts set forth do not 
constitute a cause of action. 

By the usual course of procedure the de- 
murrer was sustained, the complaint dismissed 
and a final judgment entered accordingly, 
which upon appeal to the Appellate Division 
was duly affirmed. From the judgment of 
affirmance the plaintiff appealed to the Court 
of Appeals. 

The court held : 


Subject only to the restrictions of the Con- 
stitution, the legislature may do what it thinks 
best with a public office or a public officer, by 
abolishing the office, shortening or lengthening 
the term thereof, and increasing or diminishing 
the salary. The act (chapter 601 of the Laws 
of 1895) which abolished the office of police 
justice in the city and county of New York is 
not in conflict with section 22 of article 6 
of the Constitution, which provides that “ jus- 
tices of the peace and other local judicial 
officers, provided for in sections 17 and 18, in 
office when this article takes effect, shall hold 
their offices until the expiration of their respec- 





tive terms.” The office having been abolished 
by the act in question, the terms of the incum- 
bents did not survive the office. Whether the 
legislature could, under the above Constitution 
provision, have removed the incumbents before 
the expiration of their respective terms, without 
abolishing the office, gure. 


The Indiana Supreme Court recently handed 
down a decision overruling the long-asserted 
claim that women have the right of suffrage 
under the present Constitution of that State. 


Insurance journals are discussing the neces- 
sity of specifying “ bicycles” in the general 
household furniture form of policy, The con- 
tention that by “‘ general usage the bicycle has 
become part of the household effects,” and is, 
therefore, covered by the usual furniture form, 
is hardly tenable. A much safer rule would 
be to see that they are specifically mentioned 
in the policy, in each case. The courts having 
repeatedly decided that a bicycle isa vehicle, 
and as vehicles are not in use as household 
furniture (with the possible exception of baby 
carriages), they would probably not be covered 
by general policy ; and although the agent may 
have intended to cover the wheel in his form, 
the fact that it was not mentioned is sufficient 
reason for the adjuster to reject the claim. 

a 


A BUSINESS BY ITSELF. 


HE prosecution of personal injury suits has grown 

to be a business by itself. Those engaged in 

it rarely have any other occupation. There are sev- 
eral corporations and many law firms and brokers 
in the city of Chicago, as in other cities, doing a 
speculative business in these claims. They employ 
‘‘ runners” as a commercial house employs traveling 
salesmen. These runners have business relations 
with saloon keepers near manufacturing works or 
railway crossings, and surgeons and police officers 
may be found in many parts of the city having 
their connection with this business, Sooner or later 
the runners succeed in obtaining admission to every 
public hospital in the county. It rarely happens 
that an accident is mentioned in the newspapers, 
but the unfortunate person who may be injured, or 
his family in case of his death, is at once overrun 
with applicants desiring to procure an assignment 
of the claim. It will be remembered that under a 
recent decision of the Illinois Supreme Court —a 
decision which happily the court has again taken 
under advisement —a personal injury claim is prop. 
erty, capable of being put on the market and trans- 
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ferred from hand to hand, like stock in a corpora- 
tion. In most cases, the runner who has succeeded 
in procuring an assignment of the claim, has it 
transferred to some person as trustee. This trustee 
represents the runner, the saloon keeper, the hos- 
pital nurse or other person through whom he may 
have procured the claim, the attorney, surgeons and 
other witnesses who may be called upon to testify, 
and who will, therefore, have a right to share in the 
proceeds, and, incidentally, the injured person.— 
North American Review. 


LEARNED WOMEN 


HE successful defence by a lady barrister of a man 

tried for manslaughterat the Sessions Court at 
Poona, India, has called forth the following inter- 
esting remarks from a leading English daily: 

“At the bottom of the male objection to female 
lawyers is the idea that such competition is essenti- 
ally unfair. Our judges, the lawyers argue, need 
to be guarded against themselves. They are, as a 
general rule, a highly susceptible body of men, who 
would find much difficulty in resisting their natural 
and chivalrous impulse to give judgment in favor 
of the side which employed the most engaging ad- 
vocate. Even now, say those lawyers who have no 
fear of the penalties of contempt of court before 
their eyes, a pretty witness or a lady litigant with a 
winning manner can twist any judge on the bench 
around her thumb. What would it be if the judges 
had a row of lady advocates in front of them? Ac- 
cording to this opinion, the corollary of lady barris- 
ters must be female judges. Only persons of their 
own sex will be hard-hearted enough to decide 
fairly where ladies supply the arguments. Then, 
of course, in a court so constituted, the male bar- 
risters would be an absurdity, and so would the 
male juryman. We have not yet got very near the 
moment when the ramparts of the Temple and 
Lincoln's inn will have to be manned to keep the 
feminine invaders out; and counsel will certainly 
expect the Inns of Court to protect them from the 
danger when it does become menacing. Nor will 
their expectations be disappointed. A desperate 
resistance may be anticipated in this country, what- 
ever may be the case at Poona; at the bare sugges- 
tion of women wig-wearers the benchers may be 
counted on to tumble over each other on their way 
to line the last ditch—perhaps the one in Lincoln’s 
inn-gardens. The average legal mind shudders at 
the notion of a grave queen’s counsel referring to 
‘my learned junior, Miss Fogg,’ or of a judge re- 
versing the decision of a‘ learned sister.’ Incidentally 
it may be noticed that the most successful lady 
barristers would certainly have to remain unmarried ; 
the married female pleader, like the wedded curate, 





would be shorn of half the usual attractions. Then 
anew and becoming headgear would have to be 
devised in place of the hideous horse-hair wig; some 
bewitching structure of dainty curls, of the particu- 
lar shade of gold fashionable at the moment. One 
advantage, if the Poona infection spreads, would 
undoubtedly solve the jury question; instead of a 
reluctance to serve, susceptible gentlemen would 
compete with each other for a chance of getting 
into the jury-box and being appealed to by all the 
arts of feminine advocacy. For the same reason 
the arrival of the lady barrister might increase the 
volume of litigation; and, if so, the prejudices of 
the men now in possession of the courts might in 
course of time disappear.” 


o>—_—_——_ 


HOW A LAWYER GOT INTO HEAVEN. 


: thus at times they quiz the law: 
Once on a time th’ attorney, Flaw, 

A man, to tell you as the fact is, 

Of vast chicane, of course of practice; 

(But what profession can we trace 

Where some will not the corps disgrace? 

Seduced, perhaps, by roguish client, 

Who tempts him to become more pliant) 

A notice had to quit the world, 

And from his desk at length was hurled. 

Observe, I pray, the plain narration: 

“Twas in a hot and long vacation, 

When time he had, but no assistance, 

Tho’ great from courts of law the distance 

To reach the court of truth and justice 

(Where I confess my only trust is). 

But we have leit our little man, 

And wandered from our purposed plan. 

*Tis said without ill-natured leaven: 

“Tf ever lawyers get to heaven 

It surely is by slow degrees.” 

(Perhaps ‘tis slow they take their fees)— 

The case then now I'll fairly state. 

Flaw reached at last to heaven's high gate. 

Quite spent, he rapped, none did it neater, 

The gate was opened by Saint Peter, 

Who looked astonished when he saw, 

All black, the little man of law; 

But Charity was Peter’s guide, 

For, having once himself denied 

His Master, he would not o’erpass 

The penitent of any class; 

Yet never having heard there entered 

A lawyer, nay, nor one that ventured 

Within the realms of peace and love, 

He told him, mildly, to remove, 

And would have closed the gate of day 
Had not old Flaw in suppliant way, 

Demurring to so hard a fate, 

Begged but a look, tho’ through the gate. 

Saint Peter, rather off his guard, 

Unwilling to be thought too hard, 
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Opens the gate to let him peep in; 

What did the lawyer? Did he creep in? 
Or dash at once to take possession? 

Oh, no; he knew his own profession. 

He took his hat off with respect, 

And would no gentle means neglect; 

But finding it was all in vain 

For him admittance to obtain, 

Thought it were best, let come what will, 
To gain an entry by his skill; 

So while Saint Peter stood aside, 

To let the door be opened wide, 

He skimmed his hat with all his strength, 
Within the gates to no small length; 
Saint Peter stared; the lawyer asked him 
Only to fetch his hat, and passed him; 
But when he reached the jack he’d thrown, 
Oh, then was all the lawyer shown. 

He clapped it on, and, arms akimbo, 

(As if he’d been the gallant Bembo) 
Cried out: “ What think you of my plan? 
Eject me, Peter, if you can!” 

—From an old English pamphlet in black letter, 
about 1620. 


a ~ — 


OLDEST WILLS ON RECORD. 





TNTIL recently the oldest will supposed to have 
[ been made was when Jacob said to Joseph, 
“T have given theeone portion above thy brother.” 
Genesis, xlviii., 22. 

The next oldest account until recently has been 
the custom, said to have been introduced by Solon, 
of willing personal property in Athens, which cus- 
tom existed in Rome and in Germany at 1n early 
date, and there is no account of a time when it did 
not exist in England. (I Redfern, Wills, 1 and 2.) 

But we are told in 24 Irish Law Times for April 
26, 1890, and also in other law periodicals, that a 
unique document was unearthed at Kahun, or, a> 
the town was formerly known, Illahun, in Egypt, 
in which the testator settled all his property on his 
brother, a priest of Osiris, 2,550 years hefore 
Christ. Also a second document, bearing date 
2.548 B. C., in form nothing more or less than a 
will, by which the testator settled on his wiie, Teta, 
all the property given him by his brother, but for- 
bids her pulling down the houses built by his 
brother, though empowering her to give it to her 
children as she pleased. The instrument was wit- 
nessed by two scribes, with an attesting clause 
similar to that in present use. 

Prior to June 24, 1877, by the common law of 
England, which included the statutes up to that 
time, a will of personal property might be either 
verbal or written, and if written, yet it was un- 
necessary in order to be valid. The abuses which 
arose in the attempt to set aside written wills by 
proving verbal or nuncupative wills finally culmi- 
nated in Coles v. Mordaunt, tried in the Court of 
Probate, where the will was rejected, and then 





taken on appeal to the delegates, where Mrs. Coles 
offered to go to trial at law on a feigned issue, and 
it was so tried at the Bar of the King’s Bench, on 
such issue, where it appeared that most of the nine 
witnesses to such will were perjured, and that Mrs. 
Coles, the widow, was guilty of subornation of 
perjury. 

After that she applied for a commission of re- 
view, which was refused. It was on the occasion 
of this shocking and foul conspiracy to attempt by 
perjury to defeat a written will, made three years 
previously, giving £3,000 for charitable purposes, 
that Lord Chancellor Nottingham said he hoped 
to see one day a law that no written will should 
ever be revoked but by writing. This great man, 
Heneage Finch, was the father of equity, a con- 
summate lawyer, remarkable for zeal at lectures, 
and case putting at moots, and who laid to heart 
a maxim of his uncle, Sir Henry Finch, that “a 
law student ought to read all the morning and talk 
all the afternoon.” 


a 


NO ALIMONY FOR HUSBANDS. 


ENRICH GROTH, of Chicago, brought suit 
H for divorce against Emile Groth, his wife, 
and the case was tried before Judge Gibbons. 
Groth asked for alimony, and was awarded $20 a 
month. Mrs. Groth appealed, and Justice Gary, of 
the Illinois Appellate Court, has just rendered a 
decision reversing the decree of the Circuit Court. 
The fact that a husband was granted alimony in a 
suit for divorce attracted much attention to the 
case. Here is the text of Justice Gary’s decision: 

“The appellant filed a bill to obtain a divorce 
from appellee. The Court ordered that she should 
pay him $20 per month temporary alimony and 
$25 solicitor’s fees, from which order is this ap- 
peal. We do not review the cause shown on which 
such order was made, being of the opinion that if 
alimony from a wife to a husband is a proper thing 
upon circumstances, legislation is necessary to 
authorize it. At common law a husband was re- 
quired to provide his wife with necessaries, but 
there was no reciprocal duty. The statute gives 
her—not him—alimony. To give it to him is not 
to administer existing law, but to make new law. 
Summers v. Summers, 39 Kan. 132: Green v. 
Green, 66 N. W. Rep. 947. The order is re- 
versed.” 


— 


“TRESPASSERS WILL BE PROSECUTED.” 


WO volunteers walked across a grass field in 
August on their way to their rifle-range. In 

so doing they were trespassers, and trod the grass 
down to some extent, but did not damage the soil 
nor its vesture, except by their footprints. But 
they were summoned before justices and convicted 
under section 52 of the Malicious Damage Act. 
1861, of wilfully and maliciously committing dam- 
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age, injury or spoil to or upon real property in a 
case not provided for by other sections of the act. 
This conviction was quashed on January 24 by 
Mr. Justice Wright and Mr. Justice Bruce, on the 
ground that the damage proved must be to the 
“land,” and not to the plants growing thereon, to 
fall within the section. The law is a little puzzling. 
When people pick uncultivated mushrooms they 
do not commit larceny, because the mushrooms are 
part of the land; whence the precaution of the 
modern farmer to scatter spawn on his fields and 
turn his mushrooms into cultivated plants. But 
when the same things are damaged they do not 
savor enough of the realty to fall within section 52. 
The result of the decision is to confine the own- 
ers of land merely walked over to actions for civil 
trespass, and to make the customary notices even 
more brutum fulmen than they were supposed to 
be. It is said that once a learned judge had some 
experience on this subject, and that some years 
ago he had notices put up on his property, “ Tres- 
passers will not be prosecuted,” with the result 
that he had to go to a County Court to get an in- 
junction against persons who read his notice as an 
invitation.—London Law Journal. 


———_ > —__—_ 


“W. AND A. M’KINLEY.” 


N the door of an office on the second floor of 
a building near the main street in Canton, 
Ohio, is a worn and battered sign, “W. & A. 
McKinley, Lawyers.” This law firm was organ- 
ized in the early seventies, then ‘“* W. McKinley” 
was public prosecutor for Stark county and “A. 
McKinley,” the younger brother, had just been ad- 
mitted to the Bar. By the time the senior partner 
had been elected to Congress, in 1876, the firm 
had built up what was in those days a lucrative 
practice. The firm was practically broken up 
twenty years ago, but the desks, the library 
and the sign still remain. The senior partner be- 
came the leader of his party in the House of Rep- 
resentatives, the Governor of his native State and 
the President of the United States. The younger 
brother was Abner McKinley, who, after William’s 
departure from Canton, gradually drifted away 
from his profession into commercial pursuits, and 
has made considerable money in various enter- 
prises with which he has been from time to time 
connected. Now, however, says the New York 
Mail and Express, Mr. McKinley apparently in- 
tends to settle down again to practice law. He 
has established an office at No. 15 Wall street, and 
on Tuesday he was formally admitted to practice 
at the Bar of New York State, on the motion of 
Col. John J. McCook. It so happened that two 
other Ohio lawyers were admitted at the same time 
as Mr. McKinley, whereupon Chief Justice Van 
Brunt smilingly remarked: “It is evident that un- 
der the new administration the Ohio men are mi- 
grating.” 





THE LEGISLATURE OF NEW YORE. 
Britis INTRODUCED WHICH ARE OF INTEREST TO THE 
LEGAL PROFESSION. 

VHE following are among bills recently ini-o- 

duced in the Legislature of New York: 

By Mr. Sanger, providing that no person shall 
furnish entertainment to electors with a view to 
promote his election to office. 

By Mr. Mazet, prohibiting presidents, general 
managers or cashiers of national banking associa- 
tions doing a banking business in the State, from 
serving as an official of any savings institution ex- 
cept as trustee. 

By Mr. Forrester, providing that no labor-say- 
ing machinery propelled by other than hand power 
shall be used in any penal institution of the State. 

By Mr. Dudley, providing for a graduated in- 
come tax system so that where a personal estate is 
subject to a transfer tax of five per cent., and ex- 
ceeds $500,000 in value, an additional tax shall be 
imposed at the accumulating rate of one per cent. 
for each additional $250,000, except in cases where 
estates exceed $3,000,000 the aggregate tax rate 
shall only be fifteen per cent. 

By Mr. Goodsell, abolishing coroners’ juries and 
providing that all coroner’s inquests shall be con- 
ducted by a coroner without a jury. 

By Mr. Roche, amending the Penal Code relai- 
ing to the definition of conspiracy, so that the 
peaceable assembling and extending of aid to 
persons engaged in a movement to increase wages 
or better their condition shall not be forbidden. 

By Mr. Bates, providing that after January 1, 
1898, a tax shall be annually levied upon the gross 
profits and income received the previous calendar 
year by every citizen of the State, whether received 
from property rents, interests, dividends, salaries 
or any source whatever. Such tax is to be one- 
half per cent. per annum on an income over $1,000 
and less than $5,000; one per cent. on sums over 
$5,000 and less than $10,000; one and one-half per 
cent. on sums over $10,000 and less than $20,000; 
two per cent. on sums over $20,000 and less than 
$30,000; two and one-half per cent. on over $30,000 
and less than $40,000, and one-half per cent. tax 
added to every additional $10,000 taxed up to 
$100,000. 

By Mr. Roehr, providing that in the counties of 
New York, Kings and Albany the trial justices of 
the Supreme Court may at any time order that a 
new and general calendar of causes may be made 
up, and may prescribe a fee not exceeding one dol- 
lar to be paid to the county clerk upon filing a 
note of issue for the making of such calendar. 

By Senator Wray, providing for payment of the 
expenses of justices of the second judicial district 
while holding court in a county other than that 
in which he resides, the amount not to exceed 
$1,500 per year. 
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By Senator G. A. Davis, providing for the pay- 
ment by the county of reasonable fees and ex- 
penses to witnesses in criminal proceedings upon 
the order of the court. 

By Senator Lamy, amending the Penal Code by 
repealing the clause which provides fine and im- 
prisonment for selling pools on the trotting 
tracks. The only penalty provided is that the 
loser of a pool may sue for its recovery. The rac- 
ing code is also amended so as not to make it 
illegal to exact money from professional gamblers 
for the privilege of selling pools. The bill gives 
fifteen days to the trotting tracks, five days to 
steeplechase associations and forty days to each 
running track duly licensed by the Jockey Club. 

By Mr. L. E. Brown, providing that the re- 
corder, city judge and judges of the Court of 
General Sessions shall receive for their services the 
same salary paid to each of the surrogates in the 
city and county of New York, to be paid in 
monthly installments. 

By Mr. Leonard, providing that in the procur- 
ing of money or purchase of property on credit, 
nothing relating to the purchasers’ means or abil- 
ity to pay shall be considered false pretence, unless 
when made to a mercantile or commercial agency. 

By Mr. Austin, authorizing New York city to 
issue $10,000,000 in bonds for the erection of new 
and the repair of old school-houses. 

By Senator Cantor, requiring claims for dower 
to be made within three years, instead of twenty 
years, and limiting dower interest in property held 
at the time of death. The husband is given power 
to mortgage property without the wife’s consent. 

By Mr. Saunders, providing that all county clerks 
and registers in whose office affidavit foreclosures 
are filed shall be authorized to deliver certified 
copies to purchasers. 


MIXED METAPHORS. 


ROM the collection of famous mixed meta- 
phors made by a German writer, the following 
It was Justice Min- 


k 
choice specimens are taken. 
ister Hye, who, in 1848, in a speech to the Vienna 


students, impressively declared: “ The chariot of 
the revolution is rolling along and gnashing its 


teeth as it rolls.” A pan-Germanist mayor of a 
Rhineland corporation rose still higher in an ad- 
dress to the Emperor. He said: “ No Austria, no 
Prussia, one only Germany—such were the words 
the mouth of your imperial majesty has always had 
in its eye.” Professor Johannes Scherr, in a criti- 
cism on Lenau’s lyrics, writes: “ Out of the dark 
regions of philosophical problems the poet sud- 
denly lets swarms of songs dive up, carrying far- 
flashing pearls of thought in their beaks.” The 
German parliamentary oratory of the present day 
affords many examples of metaphor mixture, but 
one may suffice. Count Frankenberg is the author 
of it. A few years ago he pointed out to his coun- 





trymen the necessity of “ seizing the stream of time 
by the forelock.”” But none of these pearls of 
thought and expressions surpasses the speech of 
the immortal Joseph Proudhomme on being pre- 
sented with a sword of honor by the company he 
commanded in the national guard of France. 
“Gentlemen,” said he, “this sword is the bright- 
est day of my life.” 


eS 
AN OLD BACHELOR'S WILL. 
E are accustomed to curious wills, but quite a 
new form of eccentric bequest seems to have 
been discovered byarecently deceased wealthy bach- 
elor. To the astonishment and dismay of his rela- 
tions, he left a considerable sum of money to pro- 
vide pensions for a limited number of single ladies 
over sixty. These single ladies must show evi- 
dence, in order to sustain their eligibility, that they 
have rejected one or more advantageous offers of 
marriage. Apropos of this, it seems that a little 
time ago the will of an old gentleman was proved, 
leaving legacies to three ladies, “ because,” as he 
wrote, “they refused to marry me, and so to them 
I owe my earthly happiness.”—London Mail. 


> 


HOTELS AND SUMMER BOARDING 
HOUSES. 


INFORMATION FOR WEsT SHORE List. 
HE West Shore Railroad list of hotels and 
summer boarding houses for the season of 
1897 is now in course of preparation. This list 
will embrace all the hotels and summer boarding 
houses on the lines of the West Shore, Wallkill 
Valley, Ulster and Delaware, Stony Clove and 
Catskill Mountain, Kaaterskill, Catskill Mountain 
and Cairo and Delaware and Hudson Railroads. 

In order that the list may be made as complete 
as possible, and that correct information may be 
given to those seeking summer homes, hotels, 
summer boarding and farm houses desiring sum- 
mer boarders are requested to address C. E. Lam- 
bert, General Passenger Agent, West Shore Rail- 
road, 5 Vanderbilt avenue, New York, for blank 
form on which to give the desired information. 
No charge is made for representation in this list. 

The West Shore’s book for 1897, entitled “ Sum- 
mer Homes and Tours,” will be the handsomest 
ever issued. The size of the book has been in- 
creased, and elegant new half-tone cuts are now 
being engraved. It will be entirely renewed 
throughout. 

If you have not already purchased “ The Mas- 
tery of Memorizing,” advertised elsewhere, at least 
send for the memory booklet mailed to all appli- 
cants. It will prove interesting reading, and 
should be read by every student. Write for it. 
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OUR LAW MAKERS. 


erties legislators have the courage of 

their notions. Having declared war on the 
department stores, they are prepared to carry out 
the logic of their absurd position, says a writer 
in the Chicago Post. In New York a bill has been 
introduced to abolish “ bargain days” and bargain 
sales, while in Kansas they are consistent enough 
to advocate a law prohibiting the use of typeset- 
ting machines in that State. The Kansas measure, 
of course, seeks to protect the printers threatened 
by the inroads of the machines, while the New 
York bill assumes that consumers are so imbecile 
that the mere magic word “ bargain’ prompts 
them to part with their money without examina- 
tion or consideration of the claims of advertisers. 
Our lawmakers might as well abolish at one stroke 
all advertising and all labor-saving devices. Let 
us have neither industrial freedom nor capital. 
Let us return to the simple ways of the savages. 
But, alas! that would also involve the abolition of 
our modern Legislatures. 


ANDREW D. WHITE ON THE JUDICIARY. 
address upon Evolution v. Revolu- 


N an able 
| tion in Politics, delivered by Andrew PD. 
White, before the Wisconsin State Historical Society 
recently, the judiciary is thus spoken of: ‘‘ The Su- 
preme Court of this nation is indeed its greatest 
jewel. It seems to have been created by our fathers 
in a moment of divine inspiration. Its subordinate 
courts are also excellent. Our State courts are, 
most of them, good, but, after all, there is nothing 
more necessary in order to keep our judiciary, and, 
above all, our elective judiciary, where it ought to 
be, than an evolution in the people of a higher sense 
of the judicial function. 

‘¢ More and more we shouid assist the evolution, in 
the popular mind, of the truth that a cheap judi- 
ciary is the most costly luxury which a people can 
indulge in; that it is folly for the people at large to 
pay starvation stipends to judges who protect our 
highest interests, while millionaires and corporations 
employ lawyers who have proved their right to de- 
mand fees equal to a king’s ransom.” 


- 


EMPLOYER'S LIABILITY. 


\HE Supreme Court of Minnesota held, in the 

recent case of Carlson v. Northwestern Tele- 
phone Exchange Company, that the decisive tests 
as to whether, in any given case, an employe is to 
be regarded as a vice-principal or a fellow-servant 
is not his title or his rank, but the nature of the 
service which he performs; that if he is authorized 
to perform duties which are the absolute duties of 
the master, he is, to the extent of a discharge of 





those duties, a vice-principal, and that whenever the 
nature and magnitude of the master’s work, 
whether it be that of construction or otherwise, «re 
such that it is necessary that orders be given regu- 
lating tiie conduct of his employes and directing 
them where to work, it is not only right but the 
absolute duty of the master to give such orders, 
and in obeying such orders the employes havea 
right to assume that the master, in giving the 
orders, has exercised due care for their safety. In 
the case before the court it appeared that the de- 
fendant in excavating a ditch placed the work and 
the men employed thereon, of whom the plaintiff 
was one, in charge of a foreman, who had general 
oversight of the work. The men were subject to 
his orders; he had authority to employ and dis- 
charge them and direct them what to do and where 
to work, and was the supreme authority then pres- 
ent. The foreman negligently ordered the plaintiff 
from the place where he had been working, into the 
ditcb at a point where he had not previously 
worked, which was a place of unusual danger by 
reason of acrack in the earth on the side of the 
ditch, and defects in the curbing, which danger 
and defects the 
plaintiff, who obeyed the order and was injured by 


were not obvious or known to 


the caving in of the ditch. The court held that in 
giving the order the foreman was a vice-principal, 
and the defendant liable for his negligence. — Brad- 
street's. 


_ ~ — 


THE ASSIGNABILITY OF BILLS OF LAD- 
ING. 


A * civilization has advanced and commerce ex- 
tended, new and artificial modes of doing busi- 
ness have superseded the exchanges by barter and 


otherwise which prevailed while society was in its 
earlier and simpler stages. A modern, but not recent, 
invention of this character, for the transfer, without 
the cumbersome and often impossible operations of 
actual delivery of articles of personal property, is 
the indorsement or assignment of bills of lading. 
Instruments of this kind are of peculiar character. 
From long use and trade custom they have come to 
have, among commercial men, a well understood 
meaning, and the indorsement or assignment of 
them as absolutely transfers the general property of 
the goods and chattels therein described as would 
a bill of sale. 

A bill of lading is a symbol of property, and, 
when properly indorsed, operates as a delivery of 
the property itself, investing the indorsee with a 
constructive custody which serves all the purposes 
of actual possession, and so continues until there is 
a valid, complete delivery under and in pursuance 
of the bill of lading to the person entitled to re- 


ceive the property. Inthe hands of the holder, 4 
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pill of lading is evidence of ownership, special and 
general, of the property mentioned in it, and of the 
right to receive the property at the place of deliv- 
ery. The transfer of the bill of lading to a bona 
fide purchaser for value, or as security to one who 
makes advances on the goods described in the bill, 
entitles the assignee or pledgee to the possession of 
the goods, subject only to the lien of the carrier 
for freight, or the claims of a consignee into whose 


possession the property may have come before the 
And 
carrier by railroad who delivers goods intrusted to 
him for carriage without production of the bill of 
lading describing the goods, is liable for their value 


transfer of the bill of lading. & common 


to a boua fide holder of such bill, taken for value, 
before the delivery of the goods at their destina- 
tion. 

The United States For the 
convenience of commercial transactions, bills of 


courts have said: 
lading have been allowed to become negotiable in- 
struments, and upon the faith of them it is usual 
and customary 
make advances. 


for merchants to 
By such indorsement of the bill 
of lading the holder of it becomes, as against the 
The bill of lading 


property to the consignee, and it 


commission 


world, the owner of the goods. 
transfers the 
seems to be conceded that the assignment of it by 
the consignee by way of sale or mortgage will pass 
the property, though no actual delivery of the 
goods be made, provided the goods are then ex 
route. When issued, the parties issuing them have 
the knowledge that they may, and probably will, be 
used with commission merchants, or at some bank, 
to obtain advances of and in most in- 
stances this 


trade, certain to follow. 


money, 


almost, in certain lines of 


It is, therefore, no defenee 


result is 


to the claim of the consignee, or his assignee, that 
the goods have been attached or seized by virtue of 
any judicial process. The contract of the carrier is 
that he will deliver the property in good order and 
condition to the shipper or his assignee (certain 
dangers of transportation excepted). He thus 
guarantees to protect the possession of the shipper 
and his assigns.—- Business, New York. 


———- 


THE STANDARD OF A TRUE LAWYER. 


\HIEF JUSTICE ANDREWS of the Supreme 
( Court of Errors of Connecticut, in a case insti- 
tuted by the Fairfield county bar, to debar one 
Taylor for unprofessional conduct, concluded his 
judgment as follows: 

‘It is not enough for an attorney that he be 
honest. He must be that, and more. He must be 
believed to be honest. It is absolutely essential to 
the usefulness of an attorney that he be entitled to 
the confidence of the community wherein he prac- 





tices. If he so conducts himself in his profession 
that he does not deserve that confidence, he is no 
longer an aid to the court, nor a guide to his clients. 
A lawyer needs, indeed, to belearned. It would be 
well if he could be learned in all the learning of 
the schools. There is nothing to which the in- 
genuity of man has been turned that may not be- 
come the subject of his inquiries. Then, of course, 
he must be especially skilled in books and the 
rules of his own profession. He must have prudence 
and tact to use his learning, and foresight and in- 
dustry and courage. But all these may exist in a 
moderate degree, and yet he may be a creditable 
and useful member of the profession, so long as the 
practice is to hima clean and honest function. 
But possessing all these faculties, if once the prac- 
tice becomes to him a mere ‘ brawl for hire,’ ora 
system of legal plunder where craft and not con- 
science is the rule, and where falsehood and truth 
arethe means by which to gain his ends, then he 
forfeits all right to be an officer in any court of 
justice, or to be numbered among the members of 
an honorable profession.” 
—- 


SCHEME FOR CODIFYING ENGLISH LAW. 


\ R. BLAKE ODGERS, Q. C., writes on the pre- 
I vailing ignorance of the lawof England, Says 
he: “The law of England, when once we can find 
out what it is, is the best and the noblest system 
this world has ever seen. Talk of the Roman law ! 
Our law is infinitely more just and infinitely more 
sensible.” The only advantage which the Roman 
Mr. Odgers 

He pro- 
poses, therefore, that the process of consolidating 
various portions of the law should be carried fur- 
ther and crowned by a complete code: 

‘‘The responsibility must be thrown upon one 
man, who must be answerable for the whole. 
* * * [his first duty would be to settle the 
proper order in which the various topics should be 
arranged in the code. * * * He would select 
his assistants, who would work under him and on 
his method, each taking some special branch of the 
law with which they were already familiar. It 
would be the duty of the codifier to fit the work of 
each assistant into its proper place in the gen- 
eral arrangement. * * He would revise and 
mold the whole code, which, when it left his hands, 
should be printed and laid upon the table of the 
house of lords, and subjected to the fiercest criti- 
cisms of the bench and the bar, of solicitors and 
merchants, and of the public generally, before it 
passed into law. ‘This is a work well worth doing. 
It would take, no doubt, ten or twelve years to 
complete it. And it would cost the nation not one- 
tenth part of the price of a single ironclad ?” 


law possesses over ours is — Justinian. 
argues for a similar arrangement now. 
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Legal Aotes of Pertinence. 

The power of an express company to establish 
limits beyond which it will not collect or deliver 
packages carried or to be carried by it is sustained, 
in Bullard v. American Express Co. ({Mich.]}, 33 L. 
R. A. 66), as against a person who has knowledge of 
such limits; and it is held immaterial that the limits 
extend farther from the office in one direction than in 
another. A note to the case reviews the authorities 
on the duty of an express company as to the 
delivery and collection of packages. 

It is announced from Albany that Judge Robert 
Earl of Herkimer is to act as counsel in the case of 
the former police justices here who were replaced 
by the new city magistrates, and that he will sub- 
mit a brief to the Court of Appeals, although he 
does not expect to make any oral arguments, 
Judge Earl is now receiving $12,000 a year from 
the State as a retired member of the Court of 
Appeals. Under the new Constitution, he could be 
assigned to perform duty as a justice of the Supreme 
Court at his own request, but as the Governor has 
not assigned him to such duty, it is to be presumed 
that he prefers to practice law. There are three 
Supreme Court justices retired under similar cir- 
cumstances by reason of age, the only important 
difference being that they receive a smaller salary 
than Judge Earl. They are all at work, however, 
jn the judicial service of the State: Judge Joseph 
F. Barnard of Poughkeepsie, in Dutchess county 
and in this city; Judge Jackson O. Dykman of 
White Plains, in Westchester county, and Judge 
George B. Bradley of Corning, in the Appellate 
Division of the Supreme Court in Brooklyn.—N. Y. 
Sun. 

For eavesdropping in the court consultation room 
of the court house at Frankfort, Ky., Frank M. 
Robbins, a reporter of the Cincinnati (O.) Times- 
Star, was arraigned for contempt of court, and was 
fined and sentenced to thirty days in jail. It was 
shown that Robbins in this manner heard the deci- 
sion of the court in a murder case, and by means of 
flag signals to his associates, succeeded in convey- 
ing the decision to his paper an hour in advance of 
its announcement by the court. 


While in Washington, in February, 1861, and 
waiting to be inaugurated president, a friend who 
entertained a bitter contempt for President Bu- 
chanan, says a writer in the Atlanta Constitution, 
asked Mr. Lincoln if he intended on inauguration 
day to ride to the Capitol in company with the re- 
tiring president or whether he would go alone. 
“That reminds me,” answered Mr. Lincoln, ‘‘ of a 
man in Illinois, who had been summoned as a wit- 
ness in a lawsuit. Having the appearance of a 
Quaker, he was asked when he arose to take the 





oath if he would swear or affirm. ‘I don’t care a 
d—n which,” was the reply. 

A statute requiring a chattel mortgage to be 
‘forthwith ” filed in order to make it valid as 
against creditors and subsequent purchasers or lien 
holders is held, in Baker v. Smelser ({Tex.] 33 L. R. 
163,) to have been complied with when the mortgage 
was filed as soon as possible, and it is then held to 
take effect from delivery as against an intermediate 
attachment. With the case is a note on the retroac- 
tive effect of filing chattel mortgages for record as 
against liens acquired after the execution of the 
mortgage. 

Under the instructions of Judge Finletter, in Court 
No. 2, a verdict of not guilty was taken in the case 
of Harry T, Paulhamus, charged with the embezzle- 
ment as broker, larceny as bailee and the rehypoth- 
ecation of forty shares of the capital stock of the 
Integrity Title Insurance Trust and Safe Deposit 
Company, of Philadelphia, the property of Charles 
I. Fireing. Mr. Fireing testified that Paulhamus 
acted as his broker in the purchasing of stocks on 
margins, and that he gave him the shares of stock 
as collateral security for any losses that Paulhamus 
might sustain. On cross-examination he said that 
when he gave Paulhamus the stock, he signed a 
blank power of attorney empowering him, if neces- 
sary, to sell or in any other way dispose of the stock 
in order to raise money. Judge Finletter instructed 
the jury that, inasmuch as the prosecutor had signed 
a power of attorney, his act exempted the defendant 
from all criminal liability, and he directed that the 
jury render a verdict of not guilty.— Philadelphia 
Ledger. 


Judge Jenkins has ratified the recent sale for 
$8,000,000 of the Chicago and Northern Pacific 
Raiiroad. 


Professor Grant Newell in talking to his students 
in the Kent College of Law the other evening said: 
“When you are trying a case and are strong on the 
legal side stick to the judge, but when you are 
strong on the facts stick to your jury. In illustrat- 
ing what a demurrer was he told of the young 
fellow, who was being examined by three Supreme 
Court judges, and they knowing he was a deserving 
and hard-working young fellow, were anxious to 
see him pass. When they asked him what a 
demurrer was he was puzzled. 

“Why, you know what a demurrer is,” they said. 
“Yes,” he said, “I know what it is, but I cannot 
give the legal definition.” So the judges urged him 
to try, and finally he stammered out: ‘‘ Why, 4 
demurrer just means-—‘ suppose it’s all true, what 
of it.” 

Which the judges decided was a very good 
answer, even if it did not, come quite up to the 
mark in legal phraseology. 
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Bumors of the Law. 

When Abraham Lincoln used to be drifting 
around the country, practicing law in Fulton and 
Menard counties, Illinois, an old fellow met him 
going to Lewistown, riding a horse, which, while 
it was a serviceable enough animal, was not of the 
kind to be truthfully called a fine saddler. It was 
a weather-beaten nag, patient and plodding, and it 
toiled along with Lincoln—and his books, tucked 
away in saddle-bags, lay heavy on the “horse’s 
flanks. 

“ Hello, Uncle Tommy,” said Mr. Lincoln. 

“ Hello, Abe,” responded Uncle Tommy, “I’m 
powerful glad to see ye, Abe, fer I’m gwyne to 
have sumthin’ fer ye at Lewiston cote, I reckon.” 

* How’s that, Uncle Tommy?” 

* Well, Jim Adams, his land runs long o’ mine, 
he’s pesterin’ me aheap, an’ I got to git the law 
on Jim, I reckon.” 

“Uncle Tommy, you haven't had any fight with 
Jim, have you?” 

“No.” 

“ He’s a fair to middling neighbor, isn’t he?” 

“Only tollable, Abe.” 

“ He’s been a neighbor of yours for a long time, 
hasn't he?” 

“ Nigh on to fifteen year.” 

“ Part of the time you get along all right, don’t 
you?” 

“T reckon we do, Abe.” 

“Well, now, Uncle Tommy, you see this horse 
of mine? He isn’t as good a horse as I could 
straddle, and I sometimes get out of patience with 
him, but I know his faults. He does fairly well as 
horses go, and it might take me a long time to get 
used to some other horse’s faults. For all horses 
have faults. You and Uncle Jimmy must put up 
with each other, as I and my horse do with one an- 
other.” 

“T reckon, Abe,” said Uncle Tommy, as he bit 
off about four ounces of Missouri plug, “I reckon 
you're about right.” 

And “ Abe” Lincoln, with a smile on his gaunt 
face, rode on toward Lewistown. 


Hotes of Recent American Decisions. 


ATTORNEYS — LIEN FOR SERVICES.— An attor- 
ney-at-law, who successfully defends an action for 
the recovery of property, real or personal, recov- 
ers the same, within the meaning of section 1989 
of the Code, and by virtue of such recovery is en- 
titled, to the extent of his fees, to a lien upon the 
property so recovered. His claim of lien arises 
upon his employment, and is perfected by the uiti- 
mate recovery of a judgment for his client, and 
record of his lien, and binds the property so re- 





covered as against the owner and all others, save 
only bona fide purchasers without notice. (Lovett 
v. Moore [Ga.], 26 S. E. Rep. 498.) 


LILLS AND NOTES — ANTECEDENT DEBT — INNO- 
CENT PURCUASERS.— A note assigned before ma- 
turity merely as collateral security for a pre-exist- 
ing debt, without any agreement for extension of 
time for payment of such debt, is subject to al! 
equities existing between the original parties. 
(Loewen v. Forsee [Mo.], 38 S. W. Rep. 712.) 


CONTRACT -— RESCISSION — ILLEGAL CONSIDER- 
ATION.— A court of equity will not lend its aid 
to one seeking the rescission of an executed con- 
tract, when it affirmatively appears, from the evi- 
dence introduced by the plaintiff in making out 
his case, that one of the purposes which he and 
the defendant both had in view in making the 
ccentract necessarily involved the violation of a 
criminal statute, and a mutual intention on their 
part to defraud and deprive a city of the revenue to 
which it was entitled as a license fee for conduct- 
ing a retail liquor business, the sale of which con- 
stituted in part the consideration of the contract 
in question. (Garrison v. Burns [Ga.], 26 S. E. 
Rep. 471.) 


COVENANTS IN LEASE — INSURANCE MONEY.— 
Lessees who have covenanted to keep the build- 
ings insured for two-thirds their value, the in- 
surance money to be used in rebuilding, executed 
a trust deed of the premises containing a like cov- 
enant, the trustee having notice of the lease. The 
buildings were insured for their full value, the 
lessor having no opportunity to select or approve 
the companies, and no part of the insurance being 
made payable to him. Of a subsequent loss, only 
about five-sixths was collected: Held that, as it 
was the intention of all parties that the insurance 
money should be used in rebuilding, the lessor was 
entitled to the whole amount collected. (North- 
ern Trust Co. v. Snyder [U. S. C. C. of App., Sev- 
enth Circuit], 77 Fed. Rep. 818.) 


CRIMINAL LAW — BURGLARY — POSSESSION.— 
The failure of a person charged with a burglary 
which had been committed to satisfactorily ac- 
count for personal property recently thereafter 
found in his possession is not a circumstance from 
which his guilt of this offense can be inferred, un- 
less it appears that the goods in question had ac- 
tually been taken from the house which had been 
broken and entered. (King v. State [Ga.], 26 S. 
E. Rep. 480. 


CRIMINAL LAW—FORGERY—ORDER FOR GOODS.— 
An indictment charging a defendant with having 
falsely, and with intent to defraud, made a writing 
requesting one person to deliver merchandise to 
another, to be charged to a third, with intent to 
thereby write an order from such third person for 
the goods, is a good indictment for forgery. 
(Agee v. State [Ala.], 21 South. Rep. 207.) 
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CRIMINAL LAW — HOMICIDE — SELF-DEFENSE.— 
One who, when going to the house of another 
man for the purpose of having illicit intercourse 
with the wife of such man, arms himself with a 
deadly weapon, with the intent to take the life of 
the husband if detected, and if necessary to save 
his own, and who does so use it, and kills the hus- 
band, is guilty of murder in the first degree. (Dab- 
ney v. State [Ala.], 21 South. Rep. 211.) 

DEED— CONDITIONS — CONSTRUCTION.—A meet- 
ing-house cannot be used for daily morning pray- 
ers by the grantor, an academy, which conveyed it 
to a religious body on condition that the grantor 
might use it for ‘ public exhibitions and other 
purposes.” (Trustees of Phillips Exeter Academy 
v. New Parish in Exeter [N. H.], 36 Atl. Rep. 548.) 


a 


Aotes of Recent English Cases. & 


ACCIDENT INSURANCE — POLICY — BLOOD POIS- 
ONING — DIRECT PROOF — FORFEITURE.— A policy 
of insurance against, inter alia, accidental blood 
poisoning was issued to a medical man. In an 
action on the policy by the insured, it appeared 
that while he was performing an operation on the 
uterus of a woman he cut his finger. About a 
fortnight thereafter he developed a sore upon the 
finger, the nature of which was disputed, and at 
the same time showed secondary syphilitic symp- 
toms. The pursuer averred that he had been in- 
oculated through the cut in his finger by this 
patient, but produced no evidence to show that he 
was suffering from syphilis. Medical evidence was 
produced by the company to show that it was con- 
trary to experience that secondary symptoms 
should develop within fourteen days of inoculation. 
The pursuer tefused to give the name of the 
patient, on the ground of professional etiquette. 
The policy also provided injuries for which claims 
should be made must be “ capable of proof.” Held, 
that insured failed to prove, within the meaning of 
the policy, that the blood poisoning had been acci- 
dentally contracted in the course of his profes- 
sional duty. Lord Young, dissenting, on the 
ground that the parties must be held to have con- 
tracted in view of the known rule of professional 
etiquette, and that on this footing the pursuer had 
sufficiently proved his case. Judgment for com- 
pany below. Here affirmed in favor of company. 
(Gray v. Northern Accident Insurance Company 
[Scot. Ct. of Sess.], 34 Scottish Law Reporter 
[Jan. 27, 1897], 201; 4 Scot. Law Times [Jan. 9, 
1897], 213.) 


- — 


Aew Books and New Editions. 


Tue HisrortcaL DEVELOPMENT OF CopDE-PLEAD- 
ING IN AMERICA AND ENGLAND, with special 
reference to the codes of New York, Missouri, 
California, Kentucky, Iowa, Minnesota, Indiana, 





Ohio, Oregon, Washington, Nebraska, Wiscon- 

sin, Nevada, Kansas, North Dakota, South Da- 

kota, Idaho, Montana, Arizona, North Carolina, 

South Carolina, Arkansas, Wyoming, Utah, Col- 

orado, Connecticut and Oklahoma. By Charles 

M. Hepburn, of the Cincinnati Bar. Cincinnati: 

W. H. Anderson & Co., 1897. 

The aim of the author of this work, to detine 
and illustrate the essentials of code-pleading from 
the side of its historical development in America 
and Erfgland, has been conscientiously kept in 
view, and such examination as we have been able 
to give to the volume shows that the work las 
been thoroughly done. The field is a broad one, 
and, ior the most part, unworked. The author has 
carefully examined all original authorities, and, in 
consequence, presents important facts, which do 
not appear in any other text book on the subject. 
Code-pleading, as the author truly observes, is es- 
sentially a science of historical development, and 
alter fifty years it is still from the historical side 
of his code that the practitioner can obtain the 
readiest access to the true nature and successful 
application of those principles and rules with 
which he has to do in the actual business of plead- 
ing. The book defines clearly and succinctly the 
place now occupied by code-pleading in general, 
and by each of the codes in particular, thus put- 
ting the practitioner in touch with his code, as part 
of a great statutory system of pleading. It ex- 
plains with admirable clearness the nature of code- 
pleading; classifies the States of the Union accord- 
ing to the character of their systems of pleading; 
discusses the causes which led to the overthrow of 
common law pleading; narrates briefly the histor- 
ical movement in England and America for statu- 
tory reform of the pleading; indicates the cardinal 
points of agreement and contract between our 
codes; examines the relation of the codes to the 
New York code of 1848, and its amendments; 
points out the history of the codes with respect to 
their stability; considers the proposed New York 
revision of 1896; defines the place of the codes of 
civil procedure in the movement for codification 
in general; gives the history of the partial adop- 
tion of code-pleading in the Federal Courts; points 
out the leading facts in the recent rise of code- 
pleading in England, with its suggestive relations 
to code-pleading in America; examines the cardi- 
nal matters of agreement between the two systems, 
and narrates briefly the recent progress of code- 
pleading in the British colonies. All this has been 
done within the limits of a small book—318 pages. 
The work cannot fail to be of real assistance to the 
practitioner in any one of the code States. It pre- 
sents valuable facts not found in any other text 
book, and fills a want, long felt by lawyers, for full 
and authoritative information as to the develop- 
ment of code-pleading in the English-speaking 
world. Care and scholarly research are shown 
upon every page. 





THE ALBANY LAW JOURNAL. 


193 




















The Albany Law Journal. 


ALBANY, Marcu 27, 1897 





Curvent Lopics. 


A SOMEWHAT interesting controversy 

hasarisen between Charles F. Beach, Jr., 
the well-known author of legal text-books, 
and his American publishers, Messrs. Baker, 
Voorhis & Co., of New York. It appears 
that this firm is about to publish a second 
edition of one of Mr. Beach’s best-known 
works, and that the editing of the same is 
not to be done by the authoMof the original 
work, because of a dispute as to compensa- 
tion. Mr. Beach alleges that, after he had, 
in pursuance of contracts made with him by 
Baker, Voorhis & Co., collected a mass of 
matter for the second edition, and had done 
much other serious work upon the revision, 
the publishers refused to proceed with the 
work, * under what turned out to be an en- 
tirely mistaken notion that, by the operation, 
afew dollars might be saved.” He therefore 
feels called upon to notify intending or pos- 
sible purchasers that the forthcoming new 
edition is no work of his, and that if it is ad- 
vertised and brought out as a fair and honest 
equivalent for a genuine second edition .of 
his original work, it will be a palpable fraud 
upon the public. Mr. Beach regards the ac- 
tion of the New York publishers as * penny- 
wise-and-pound-foolish,” in view not only of 


the fact that they deprived themselves of the 
experience of and materials collected by the 
original author for the second edition, but 
were, in addition, compelled to pay more 
than $600 in settlement of his claims for 
damages for breach of contract with him. 
Of course, this feature of the matter pos- 
sesses very little interest for the general pub- 
lic; but there is a nice ethical question in- 
We refer to the right of a publisher 
to continue to attach to subsequent editions 


volved. 


the name of the author of the original work, 
after he has, as in this case, denounced it as 
and bastard. Aside from Mr. 
Beach’s peppery references to the legal gen- 


spurious 


tleman who is editing this second edition, 


Vor. 55 — No. 13. 





and the alleged fact that he is doing the 
work for a mere pittance (which is his own, 
and not Mr. Beach's, business), the latter 
makes the statement much more important, 
on information and belief, that the hard- 
working, though poorly-paid, editor has seen 
fit to incorporate and interpolate throughout 
the text “a quantity of agrarian and com- 
munistic nonsense in reference to corpora- 
tions and combinations of capital for which 
| (he) would on no account consent to be 
held responsible,” and which he thinks is 
little short of libelous to put out as his 
(Beach's) work. 


The village of Clinton, N. Y., furnishes a 
cat case which is likely to become a cause 
celebre. While no fun for the feline, lawyers 
and laymen are actually holding their sides 
over the developments, and as yet no end of 
the merriment is in sight. By a singular 
concatenation of circumstances Miss Anna 
©. Moore, a spinster, residing on College 
Hill, in the aforesaid village, who appears as 
the plaintiff in the case, found herself minus 
a “harmless, necessary cat,” particularly 
valuable to her because it had seven toes and 
a lovable disposition. Suddenly puss disap- 
peared as completely as though it had been 
swallowed up by the Catacombs of Rome. 
After giving way to the cataract of tears 
which such a catastrophe naturally produced 
in one of such tender susceptibilities, Miss 
Moore proceeded to catechize her friends 
and neighbors, with the result that she dis- 
covered that her next-door neighbor, Dr. 
Albro D. Morrill, of the chair of biology in 
Hamilton College, and Joseph Searle, of the 
same institution, were responsible for the 
cataclysm which punctuated the career of 
poor puss, having, in fact, sacrificed the cat, 
as they claimed, in the interest of science. 
Miss Moore thereupon categorically de- 
manded pecuniary compensation for the 
death of her pet, and failing to receive it, 
brought suit for $75 damages, the complaint 
reading as follows: 

Anna Q. Moore against Albro D. Morrill 
and Joseph Searle. 


This plaintiff was the owner of and in pos- 
session of a valuable family cat, being of 
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great value on account of being of the seven- 
toed variety, and particularly valuable to this 
plaintiff on account of its domestic disposi- 
tion and its great usefulness in ridding the 
house, barn and premises, where plaintiff re- 
sides with her mother, of rats, mice and 
other pests, the value of the same being $75. 

That on or about the day of March, 
1897, at the residence of plaintiff; on College 
Hill, the above defendant unlawfully and 
wickedly and wilfully took aforesaid cat from 
the premises of this plaintiff and carried 
away and killed the same, to this plaintiff's 
damage in the sum of $75. 

ANNA Q. MOORE, Plaintiff. 
L. M. Martin, Counsel for Plaintiff. 


This unique answer to the complaint was 
filed by D. F.Searle,of Rome,the defendant’s 
attorney: 


For answer to complaint herein 
Defendant most respectfully 

Denies the same, disputes the claim, 
And utterly, rejectfully. 


This maiden plaintiff's Thomas cat 
Was filled with bad propensity 

To prowl and fight, and scratch and bite, 
And howl with great intensity. 


The feline fere nature 
Would go with great velocity, 
Not after rats, but neighbors’ cats, 
And claw them with ferocity. 


He was a mangy, flea-bit thing, 
And mingled with bad company; 
No high-born cat, aristocrat, 
But nasty, vile, and vicious he. 


His sire was mean and mean his dam, 
And damned thro’out eternity 

By neighbors sad and neighbors mad, 
Whose dams meant not maternity. 


Felis damage-feasant was, 
Sic scripsit magna curia; 

To stop his breath and cause his death 
Damnum absque injuria. 


We tried to rid us of this pest, 

“Thecatcame back”’ and squalled defiance, 
Not knowing that ‘twas plaintiff's cat 

We thought we'd offer him to science. 


His fur and carcass plaintiff took, 
And when from life that body parted 
She should be glad, for then. she had 
A better cat than when she started. 


And now we ask this learned court 
For judgment in this cause unholy; 
In Justice’s name dismiss the claim 
With costs and soothe our melancholy. 





The case will be tried before Judge FE. S. 
Williams and a jury. It promises to be 
fought with Kilkenny stubbornness. 


The legislatures of various States are 
wrestling with the difficult problem of en- 
acting just and equitable libel laws. The 
views and opinions of leading jurists and 
lawyers differ quite radically as to what the 
provisions of such a law should be, particu- 
larly on the subject of punitive damages. 
The Illinois legislature has recently refused 
to pass a bill repealing the new libel 
law of that State and go _ back to 
the practice gof 1895 and previously, un- 
der which the legal presumption 
that the publisher of an incorrect  state- 
ment was actuated by malice. Under the old 
law, sought to be re-enacted, the publisher 
was obliged to disprove the presumption of 
malice in order to avoid punitive damages, 
and did not always escape when he proved 
the negative, as required by law. 


was 


The law 
which the legislature refuses to repeal gives 
publishers, like all other accused persons, 
the presumption of innocence until proved 
guilty, and without depriving suitors of their 
rights, prevents publishers from being un- 
righteously oppressed because of accidents 
or errors, of which they themselves are the 
victims. If a published error is retracted 
conspicuously, fully and promptly, the pub- 
lisher must pay all damages actually caused 
by the erroneous publication, but nothing 
more. This would appear to be sound, wise 
and just, protecting publishers acting in 
good iaith from being oppressed because of 
innocent’ error, and keeping open the way 
for full compensation for all loss or actual 
injury caused by the erroneous publication. 
The Court of Appeals of New York, how- 
ever, in the case of Juliette C. Smith, appel- 
lant, v. George E. Matthews and Charles E. 
Austin, respondents, just decided, holds that 
under the laws of this State, in actions for 
libel, punitive damages may be awarded by 
the jury for the reckless and careless publi- 
cation of libelous matter, as well where 
the publication is shown to have been in- 
duced by malice. The defendants, who are 
publishers of the Buffalo Morning Express, 
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issued daily, and the Buffalo Illustrated Ex- 
press, issued weekly, on or about June 14, 
1890, published in their newspapers an arti- 
cle received by them through the United 
Press Association, charging that the plain- 
tiff, the wife of a Toronto merchant, had 
eloped with one Rutherford, a young bache- 
lor of thirty. It was admitted by defendants 
at the trial that there was no elopement, and 
the plaintiff proved that she was escorted to 
New York by Rutherford at the suggestion 
and request of her husband, who met her at 
the Grand Central Station on their arrival in 
that city. No “individual malice” on the 
part of either of the defendants toward plain- 
tiff was shown or claimed, but the case 
rested on carelessness and negligence, and 
the wanton publication of a falsehood. The 
defendants admitted that no attempt was 
made, prior to the publication, to ascertain 
the truth or falsity of the communication; 
but it was also shown that it was not the 
custom, on receiving articles of news, to ver- 
ify them before publication — in fact, that it 
would be impossible, practically, to do so, 
After the action had been begun, the defend- 
ants at once published a full retraction of the 
libel. The plaintiff secured a verdict tor 
$4,000, which the General Term of the Su- 
perior Court of Buffalo set aside. The Court 
of Appeals holds that, in order to recover 
punitive damages, it is not necessary to show 
that actual malice or wicked intent to injure 
exists, but that a libel recklessly or care- 
lessly published will support such an award. 
While conceding that a smaller verdict 
would perhaps have answered the purposes 
of justice under all the circumstances, the 
court finds that the publication referred to 
was grossly negligent, attacking without 
shadow of justification the good name of an 
innocent wife and mother. The court con- 
cludes: “ All this came about, not because 
the defendants were impelled by a wicked in- 
tent to injure this plaintiff, but for the reason 
that, as one of them admitted on the witness 
stand, it was not their custom, on receiving 
articles of news, to ascertain their truth or 
falsity before publication. The publishers 
who adopt this reckless rule in the conduct 
of their business must abide the conse- 





quences.” Without at all presuming to crit- 
icise this ruling, it may be proper to point 
out that it will bear heavily upon publishers, 
who will have to make a radical change of 
methods in order to avoid the danger of 
being heavily mulcted in damages for en- 


tirely innocent errors. It is manifestly im- 


possible for publishers to verify all the news 
they receive, before its publication, and in 
the case under consideration the editors had 
no special reason for instituting an investi- 
gation, or doubting the accuracy of the in- 
formation, which came to them through reg- 
ular and supposedly reliable channels. They 


usual custom of newspapers 


followed the 
throughout the country. 

Recent cases under the libel laws of other 
States are of interest in this connection. In 
a suit against the Philadelphia Ledger for a 
false publication, it appeared that the libel 
was due to a mistake in the confounding of 
names; that there had been a prompt cor- 
rection of the mistake, and a fair explanation 
of the accident. Judge Gordon charged the 
jury that for a libel not malicious, but acci- 
dental, the verdict should not represent more 
as compensation than the facts proven jus- 
tify. The jury fixed the damages at $75,and 
the judge pronounced the verdict exactly 
right. In a suit against the Post, of the 
same city, tried before another judge, the 
charge was that any libelous publication is 
presumed to be malicious, and no evidence 
proving or disproving malice need be given. 
A verdict of $7,000 was rendered, although 
the offense of the Post consisted merely in 
the publication, as ordinary news, of an ac- 
count of a president of a certain corporation 
in regard to his dismissal of an employe. 
This seems clearly a gross injustice, and is 
matched by a case in Wisconsin, where, re- 
cently, a newspaper was compelled to pay 
heavy damages for publishing an accurate 
report of a speech made at a meeting of a 
city council. The speech contained libelous 
charges and reflections upon a public man, 
and the newspaper, which simply published 
the speech, without editorially endorsing the 
libel, was held to be guilty of the same of- 
fense as the author. These cases go further 
against publishers than the law as inter- 
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preted by the highest court in this State, but 
it would seem to be wise to draw a clear dis- 
tinction between malicious and inadvertent 
or unintentional libel, making publishers, in 
the latter case, liable only for the damages 
actually shown to have been caused by the 
erroneous publication. 


The recent remarkable feat of Isaac 
Dement, a Chicago stenographer, in taking 
testimony at the almost incredible rate of 
402 words per minute, during a test recently 
made in that city, serves to direct public at- 
tention to the development of shorthand 
writing since its inventor, Isaac Pitman, who 
died in England a few weeks ago, at an 
advanced age, first gave his system of brief 
writing to the world, in the year 1837. It is 
a curious fact that the principal object for 
which the system was originally invented — 
the reporting of debates in parliament — has 
been greatly dwarfed by the uses to which 
stenography has been put in the courts of 
law of the world, and its incalculable influ- 
In order 
to obtain some realization of this, one has 
but to recall the procedure in vogue a half 
century ago, and compare it with these fin de 
Trials that would formerly 


ence upon and facilitation of trials. 


siecle methods. 
occupy a,week or more are now often con- 
cluded in a day, or less. The judge who 
presided at the trial, and counsel on each 
side, wrote out in longhand full notes of the 
evidence, and the 
counsel took notes as he went along. In 


even cross-examining 
addition to this, any one could require a wit- 
ness to pause until he caught up with him 
in writing down As Mr. 
Henry L. Clinton shows in his interesting 
reminiscences of New York courts and law- 


his evidence. 


yers fifty years ago, the very object of cross- 
examination was not infrequently defeated 
by this method, as a witness was given the 
opportunity to change his evidence before it 
was written down. There would be frequent 
discussions as to what a witness said, and 
from such discussions the witness would be 
able to perceive which version of his evi- 
dence would best subserve the side on which 
he testified. When the discussions ended, i 
would be left to the witness to state what he 





a; 


actually said. All this the taking of evidence 
in shorthand has prevented, besides cnor- 
mously lightening the labors of bench and 
bar, and rendering the entire machinery of 


justice more certain. Thus shorthand. (o- 


gether with that other remarkable niodern 


invention, the typewriting machine, has to 
a large extent emancipated the judges and 
lawyers, and there has grown up a remark- 
ably clever class of hard-working male and 
female experts, who are able to take with 
more than phonographic accuracy, because 
brains and wise discrimination are beninJ 
them, every word that is spoken by even the 
most rapid and garrulous witness. The mar- 
velous dexterity of the shorthand writer who 
is able to take 400 words per minute may 
be partially comprehended by reflecting that 
this feat involves the writing of between six 
and seven words in each second, a mos: re- 
markable feat even if kept up for only one 
minute. Shorthand and the typewriter have 
thus inconceivably reduced the burdens of 
modern life, making it possible for the Susi- 
ness man to dispose of correspondence, the 
care of which, under old methods, would 
have been a practical impossibility, even 
with minute of the business day 
devoted to it. 


every 


Governor-Mayor Pingree, of Michigan 
and Detroit, has met defeat in his extraordi- 
rary attempt to hold both offices at the 
same time. The Supreme Court of the State 
decides unanimously that, having accepted 
and entered upon the duties of the office of 
governor, he vacated, ipso facto, the office of 
mayor of the city of Detroit. The court or- 
ders the common council of that city to call 
a special election for the purpose of choosing 
If, as has been generally un- 


derstood, it was the intention of Mr. Pin- 


a new mayor. 


gree, if forced to choose between the two 
offices, to relinquish the higher and more 
exalted position in favor of the mayoralty, 
that plan, too, has been defeated by the 
court, for resignation of the gubernatorial 
office under the -court’s decision, 
mean retirement from the State office, with- 
out any claim upon the city office. The de- 
cision is to the effect that under the Consti- 


would, 
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tution the governor of Michigan cannot hold 
any other office “ under the State,” and that 
the mayoralty, being an office created by 
State laws, and a considerable part of its 
duties being performed for the State, the in- 
An 
even more convincing ad- 
duced by the court is that the governor is 
clothed with the power to remove the mayor 


hibition clearly applies to the mayoralty. 
consideration 


of any city in the State, under certain cir- 
cumstances, and it be asked 
whether any court could rationally hold that 
the two offices are compatible, in the light of 


may well 


this fact. The decision is unquestionably 


sound. 


The New York State Library has just is- 
sued its seventh annual comparative sum- 
mary and index of State legislation, covering 
the laws passed in 1896. Each act is briefly 
described or summarized, and classified un- 
der its proper subject-head, with a full alpha- 
betical index to the entries. Perhaps the 
most important legislation of the year was 
that enacted by the people directly through 
their votes upon the numerous constitutional 
amendments submitted to them. The bulle- 
tin records the amendments defeated as well 
as those adopted, a special table arranged by 
States being inserted for convenient refer- 
It is of interest to note that of 57 
amendments voted 


ence, 
separate constitutional 
on, only 24 were adopted. 

There is steadily growing appreciation of 
this bulletin by all persons interested in im- 
proving State It already 
widely used, and helps materially in raising 
standards and promoting uniformity in the 
laws of the different States. It is proposed 
that the eighth bulletin shall consolidate into 
a single series with the legislation of 1897 
the summaries for the 
years. This material will be closely classi- 
fied, and so presented as to give a clear view 
of the general progress of legislation for the 


eight years ending in 1897. 


legislation. is 
a 


preceding seven 


The Supreme Court of Missouri has judi- 
cially declared the right and power of a Mer- 
chants’ Exchange to suspend a member who 
insists upon smoking during ‘change hours 





in violation of its rules. The decision grew 
cut of the suit of Albers against the St. 
for $50,000 
suffered 


Exchange 
been 


Louis Merchants’ 


damages claimed to have 
through Albers’ suspension from the privi- 
leges of the floor because he refused to obey 
the rule prohibiting smoking. It appears 
from the record that he had been warned to 
desist, under threat of suspension, before the 
order of suspension was made. He denied 
the authority of the Board of Directors to 
make or enforce such a rule, and continued 
to smoke. When suspended, he brought suit 
for damages. The Supreme Court not only 
declares the power of the board to make 
such a rule, but the justices hint at admira- 
tion of the good taste of such a restriction. 
The decision, in large measure, defines the 
powers of Merchants’ Exchange directors 
not only to make, but to enforce, rules for 
the government of the conduct of members 
during ‘change hours. Any one who has 
seen the endless variety of horse-play so 
often indulged in by practical jokers will 
concede that it was high time to invoke the 
aid of the courts in defense of the amenities. 
At all events, the sign, ‘“ No smoking during 
business hours,” will mean what it says in 
St. Louis hereafter. 


The ALsany Law JouRNAL makes room 
in this issue for a synopsis of the very im- 
portant decision of the Supreme Court of the 
United States, in which the so-called Sher- 
man Anti-Trust law is sustained, and its ap- 
plication to all pooling arrangements by rail- 
roads for the purpose of maintaining rates 
expressly declared. All such agreements are 
held to be in restraint of trade, and therefore 
contrary to public policy. Justice Peckham 
writes the opinion, in which Chief Justice 
Fuller and Associate Justices Brewer, Harlan 
and Brown concur. While the decision was 
given in the case of the United States against 
the Trans-Missouri Freight Association, em- 
bracing all the great railway lines of the 
west, there is practically no doubt of its ap- 
plicability to the Joint Traffic Association, 
embracing the Vanderbilt, Pennsylvania, 
Wabash, and other great eastern systems, 
with headquarters in New York city. All of 
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the decisions of the lower courts had been 
favorable to traffic associations, and they 
were confident the court of last resort would 
sustain them. 

It is already predicted that within a week, 
as a result of the decision, not one of the or- 
ganizations having jurisdiction over passen- 
ger and freight rates will be in existence in 
this country. The legal advisers of the great 
railroad corporations, after hasty consulta- 
tions, have informed the officials that the 
only safe course to pursue is to sever connec- 
tions with all associations, and in conse- 
quence many lines have already determined 
to withdraw. This means the certain and 
speedy disruption of the following, among 
other associations and committees: Western 
Freight Association, Trans-Continental Pas- 
senger Association, Western Passenger As- 
sociation, Southwestern ‘Traffic Association, 
Trans-Missouri Freight Association, South- 
western Passenger Committee, Mississippi 
Valley Freight Committee, St. Paul and 
Minneapolis Rate Colorado 
Freight Association, the Local Passenger 
Associations of St. Louis, Colorado Springs, 
Pueblo, Denver and Chicago, St. Louis Gen- 


Association, 


eral Passenger Agents, Chicago and St. 
Louis Traffic Association, Western Classifi- 
cation Committee and Indianapolis Terminal 


Freight Association. ‘The life of these or- 
ganizations is dependent on the unity of 
action of all members, and the withdrawal of 
one line may be followed by the making 
of lower rates, which would immediately re- 
sult in all the other competing lines quitting 
the associations. The consensus of opinion 
is that a period of widespread and disastrous 
rate disturbance is at hand, because each 
road can now do as it pleases, and cut rates 
openly and secretly, regardless of the Inter- 
state Commerce law. 

Chauncey M. Depew, who is chairman of 
the Board of Control of the Joint Traffic 
Association, is quoted as saying that the de- 
cision is of serious moment. While he had 
not seen the full text of the opinion, from 
what he had heard he was inclined to the 
belief that the decision did not cover the 
Joint Traffic Association, or, if it did, that it 
opened up a new course of action, and that 





each individual association would have to 
have a separate hearing. Mr. Depew said 
the articles of the Joint Traffic Association 
were drawn up with the most minute care; 
they were prepared by the ablest lawyers in 
the country, and were passed upon by the 
foremost railroad men. Even the precaution 
of a test case was resorted to. It is as yet too 
early to predict what action will be taken, in 
view of the decision by the Joint Traffic As- 
sociation. The decision just handed down is 
conceded to be of far-reaching importance, 
dealing, as it does, a heavy blow at monopoly 
and unlawful combination. 


What proved to be one of the most re- 
markable criminal trials on record in this 
State was recently concluded at Auburn, 
N. Y., with a verdict of conviction, the de- 
fendant being Frank Sheldon, who was in- 
dicted for the crime of wife-murder. From 
the opening of the case to the finding of a 
verdict by the jury, no less than forty-seven 
cays elapsed. Not only in the length of 
time consumed in the taking of evidence, but 
also in the conduct of the jury, was the case 
noteworthy. The seemed to 
have shared the differences of opinion mani- 
fested on the trial. Many times after they 
retired for deliberation did they appear be- 
fore the court, either for instructions or to 


twelve men 


announce their inability to agree, and as 
many times were they sent back by the pre- 
siding judge, with the injunction that they 
must find a verdict; and it was not until they 
had been out eighty-four hours that they 
came into court and announced their agree- 
ment. The anxiety of the court that all the 
labor and involved in the trial 
should not go for naught was proper and 
natural, and it is conceded that, but for the 
firmness of the judge, a disagreement would 
have certainly resulted. At the same time, 
this remarkable trial again brings up the 
question as to how long it is proper for the 
court to keep a jury in confinement after 
one or more of its members have declared 
their inability to agree with the others. The 
right of individual judgment is, of course, 
the sacred prerogative of a juror. When he 
has determined, under his oath and con- 


expense 
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science, that he is unable to agree with the 
majority, it is his right to maintain that atti- 
tude to the end. It is possible he may be 
riglit and the majority of his fellow-jurors 
wrong; at all events, he is presumed to be 
honest in his conviction, and is answerable 
to his conscience only for an honest and 
fearless discharge of his sacred duty. But 
it is difficult, if not impossible, to fix any 
limit to the time a jury should be kept in 
confinement under such circumstances. The 
court is properly the judge in such cases. 
The question whether or not there was 
error in this case is likely to be passed upon 
by the Court of Appeals, and it is to be 
hoped it will be. 


The attempt made in the State of New 
Jersey to break up the so-called Tobacco 
Trust has failed with the decision by Vice- 
Chancellor Reed, recently filed with the 
clerk of the Court of Chancery, dismissing 
the suit brought against the American To- 
bacco Company to restrain it from doing 
business in New Jersey in a manner preju- 
dicial to the complainants. The bill was 
filed by Attorney General Stockton, in the 
relation of John R. and Frank W. Miller, 
jobbers in paper cigarettes, with whom the 
American Tobacco Company refused to 
deal, according to the allegation of the 
Millers, because they also persisted in hand- 
ling a cigarette manufactured by a rival cor- 
poration. In his decision Vice-Chancellor 
Reed holds, in effect: 

1. A court of equity does not possess the 
power to restrain a corporation organized 
under the form of law from performing acts 
within its corporate power, merely because 
some of the steps taken in organizing the 
corporation may have been irregular, or be- 
cause the purpose of the incorporators may 
have been to establish a monopoly. 

2. Under these conditions quo warranto is 
the appropriate proceeding to challenge the 
right of the corporation to exercise its 
franchise. 

3. A trading or manufacturing corpora- 
tion, until its charter is annulled by such 
proceedings at law, has the same authority 
as an individual trader or manufacturer to 
sell or consign its goods, to select its selling 
agents, and to impose conditions as to 





whom it shall sell and the terms upon which 


it will sell. 

4. A decree restraining the officers and 
agents of a corporation from executing its 
corporate powers is the same as a decree 
enjoining the corporation itself. 

A decision of particular interest and im- 
j ortance to firemen and residents of cities 
has just been handed down by the New 
York Court of Appeals in the Farley case. 
It was a test as to the liability of a munici- 
pality for damages to firemen from street in- 
cumbrances while going to fires. Farley, a 
New York fireman, in November, 1892, was 
responding with his company to an alarm in 
Broome street, when the hose carriage upon 
which he was riding collided with a wagon, 
and he was seriously injured. He sued for 
damages against the city, and $7,500 was 
awarded to him; but on appeal this judg- 
ment was reversed, on the ground that it 
was a misdemeanor, under city ordinance, 
for any person to drive faster than at the rate 
of five miles an hour, and that as Farley 
bimself was going at a faster rate than the 
ordinance permitted, even though on public 
business of imperative urgency, he was 
barred from recovery. The Appellate Divis- 
ion of the Supreme Court affirmed the judg- 
ment of dismissal; but as the case involves 
numerous like suits of other firemen, the 
counsel of Farley appealed to the Court of 
Appeals. This tribunal sustains the claim of 
counsel of the fireman, reversing the judg- 
ment of the Appellate Division, and estab- 
lishing the principle that the ordinance regu- 
lating the speed of vehicles does not apply 
to the fire department. It would be clearly 
contrary to public policy, as it seems to us, 
to limit the fire department to a speed of five 
miles an hour for engines and hose carriages 
in responding to fire alarms. 


a 


A contract to give all one’s property at death to 
a niece in consideration of her living with and 
taking care of the promisor, is denied specific per- 
formance in Owens v. McNally [Cal.], 33 L. R. A. 
369, where the promisor had subsequently married 
and left a wife surviving him who did not know 
of the contract when she married him. 
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RAILROAD POOLING UNLAWFUL. 


THe SHERMAN Anti-Trust Law Upuetp By THE 
Unitep States SuPREME Court. 


HE United States Supreme Court, in a decision 
handed down on the 22d inst., sustains the so- 
called Sherman anti-trust law, and holds that it, in 
effect, forbids all pooling arrangements by rail- 
road corporations. The court was divided — 5 to 
4—and Justice Peckham, of New York, wrote the 
majority opinion. The cause came up on an ap- 
peal from the decision of the United States Circuit 
Court of the district of Kansas. That court de- 
cided in favor of the railroads. The government 
appealed to the United States Circuit Court of 
Appeals for the Eighth district. Here the rail- 
roads were again successful. Then the government 
appealed to the United States Supreme Court. 
The case has been pending for many months, an 
eminent array of counsel appearing in behalf of 
the railroads. The government was represented 
during theargument by Attorney-General Harmon, 
who prepared the briefs and conducted the argu- 
ment unassisted. 

The decision says the two important questions 
which demand examination are whether the trust 
act applies to and covers common carriers by rail- 
road, and, if so, does the agreement set forth in the 
bill violate any provision of that act? 

As to the first question the court says: “ The 
language of the act includes every contract, com- 
binatioh in the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce, among 
the several States or with foreign nations. 

“Unless it can be said that an agreement, no 
matter what its terms, relating only to transporta- 
tion, cannot restrain trade or commerce, we see 
no escape from the conclusion that the agreement 
is condemned by this act. 

“Tt cannot be denied that those who are en- 
gaged in the transportation of persons or: prop- 
erty from one State to another are engaged in 
interstate commerce, and it would seem to follow 
that if such persons enter into agreements between 
themselves in regard to the compensation to be 
secured from the the articles trans- 
ported, such agreement would at least relate to the 
business of commerce, and might more or less 
restrain it. 

“We have held that the Trust act did not apply 
to a company engaged in one State in the refining 
of sugar under the circumstances detailed in the 
case of the United States v. E. C. Knight Com- 
pany, because the refining of sugar under those 
circumstances bore no distinct relation to com- 
merce between the States or with foreign nations. 
To exclude agreements as to rates by competing 
railroads for the transportation of articles of com- 
merce between the States would leave little for the 
act to take effect upon. 


owners of 





“ The Interstate Commerce act does not, in our 
opinion, authorize an agreement of this nature. It 
may not in terms prohibit, but it is far from con- 
ferring, either directly or by implication, any au- 
thority to make it. li the agreement be legal, it 
does not owe its validity to any provision of the 
Commerce act, and if illegal, it is not made so by 
that act. 

“The general nature of a contract like the one 
before us is not mentioned in or provided for by 
the act. 

“One of the contentions was that congress, in 
the passage of the Anti-Trust act, had intended to 
direct against combination and conspiracy such as 
the Beef Trust, the Standard Oil Trust, the Steel 
Trust, the Sugar Trust, the Whiskey Trust, ete., 
and these trusts, it was stated, had assumed an im- 
portance and had acquired a power which was dan- 
gerous to the whole country, and that their exist- 
ence was directly antagonistic to its peace and 
prosperity. 

“Tt is true that many and various trusts Were in 
existence at the time of the passage of the act, 
and it was probably thought to cover them by the 
provisions of the act. Many of them had rendered 
themselves offénsive by the manner in which they 
exercised the great power that combined capital 
gave them. 

3ut a further investigation of ‘the history of 
the times’ shows also that those trusts were not 
the only associations controlling a great combina- 
tion of capital which had caused complaint at the 
manner in which their business was conducted. 
There were many and loud complaints from some 
portions of the public regarding the railroads and 
the prices they were charging for the service they 
rendered, and it was alleged that the prices for 
the transportation of persons and articles of com- 
merce Were unduly and improperly enhanced by 
combinations between the different roads. 

‘A reference to this history of the times doe 
not, as we think, furnish us with any strong rea- 
sons for believing that it was only trusts that were 
in the minds of the members of congress, and that 
railroads and their manner of doing business were 
wholly excluded therefrom. 

“The very fact of the public character of the 
railroad would itself seem to call for special care 
by the legislature in regard to this conduct, so 
that its carried on with as 
much reference to the proper and fair interests of 
the public as possible. 


business should be 


“It is true the results of trusts or combinations 
of that nature may be different in different kinds of 
corporations, and yet they all have an essential 
similarity, and have been induced by motives of 
individual or corporate aggrandizement as against 
the public interest. 

“Tn business or trading combinations they may 
even temporarily, or perhaps permanently, reduce 
the price of the article traded in or manufactured 
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by reducing the expense inseparable from the run- 
ning of many different companies for the same 
purpose. Trade or commerce under these circum- 
stances may nevertheless be badly restrained by 
driving out the dealers and 
worthy men whose lives have been spent therein, 
and who might be unable to readjust themselves 


of business small 


to their altered surroundings. 

“Mere reduction in the price of the commodity 
dealt in might be dearly paid for by the ruin of 
such a class and the absorption of control over one 
commodity by an all-powerful combination of capi- 
tal. In any great and extended change in the 
manner or method of doing business, it seems to 
be an inevitable necessity that distress, and per- 
haps ruin, shall be its accompaniment in regard to 
some of those who were engaged in the old 
methods. 

“ A change from stage coaches and canal boats 
to railroads threw at once a large number of men 
cut of employment; changes from hand labor to 
that of machinery, and from operating machinery 
by hand to the application of steam for such put- 
poses leave behind them for the time a number of 
men who must seek other avenues of livelihood. 
These are misfortunes which seem to be the neces- 
sary accompaniment of all great industrial changes. 

“It takes time to effect a readjustment of indus- 
trial life so that those who are thrown out of their 
old employment by reason of such changes as we 
have spoken of may find opportunities for labor in 
other departments than those to which they have 
It 


such cases it seems to be the inevitable accompani- 


become accustomed. is a misfortune, but in 
ment of change and improvement. 

i wholly different, when such 
changes are effected by combinations of capital, 
whose purpose in combining is to control the pro- 
duction or manufacturé of any particular article in 
the market, and by such control dictate the price 


is however, 


at which the article shall be sold, the effect being 
to drive out of business all the small dealers in 
the commodity and to render the public subject to 
the decision of the combination as to what price 
shall be paid for the article. 

“In this light it is not material that the price of 
an article may be lowered. It is in the power of 
the combination to raise it, and the result in any 
event is unfortunate for the country by depriving 
it of the services of a large number of small, but 
independent, dealers, who were familiar with the 
business, and who had spent their lives in it, and 
who supported themselves and their families from 
the small profits realized therein. 

“ Whether they be able to find other avenues to 
earn their livelihood is not so material, because it 
is not for the real prosperity of any country that 
such changes should occur which result in trans- 
forming an important business man, the head of 
his establishment, small though it may be; into a 
mere servant or agent of a corporation for selling 





the commodities which he once manufactured or 
dealt in, having no voice in shaping the business 
policy of the company and bound to obey orders 
issued by others. 

“Nor is it for the substantial interests of the 
country that any one commodity should be within 
the sole power and subject to the sole will of the 
combination of capital. 

“Congress has, so far as its jurisdiction extends, 
prohibited all contracts or combinations in the 
trusts into for the purpose of 
restraining trade and commerce. The results flow- 
ing from a contract or combination in restraint of 
trade or commerce, when entered into by a manu- 
iacturing or trading company such as above stated, 
while differing somewhat from those which may 
follow a contract to keep up transportation rates 
by railroads, are nevertheless of the same nature 
and kind, and the contracts themselves do not so 
far differ in their nature that they may not all be 
treated alike and be condemned in common. 

“It is entirely appropriate generally to subject 
corporations or persons engaged in trading or 
inanufacturing to different rules from those appli- 
cable to railroads in their transportation business, 
but when the evil to be remedied is similar in 
both kinds of corporations, such as contracts which 
are unquestionably in restraint of trade, we see no 
reason why similar rules should not be promul- 
gated in regard to both, and both be ‘covered in 
the same statute by general language sufficiently 
broad to include them both. 

“ We think, after a careful examination, that the 
statute covers and was intended to cover common 
carriers by railroad.” 

In discussing the second question, as to what is 
the true construction of the statute, assuming that 
it applies to common carriers, Judge Peckham en- 
tered into a lengthy argument in contravention of 
the position that the common-law meaning of the 
term, ‘ contract restraint of trade,’ includes 
only such contracts as are in unreasonable restraint 
of trade. 

He says the term is not of such limited signifi- 
cation, and no exception nor limitation can be 
added without placing in the act that which has 
been omitted by congress. He discusses the diffi- 
culty of judging what is a reasonable rate and 
argues that to say that the act excludes agree- 
ments which are not in unreasonable restraint of 
trade, and which tend simply to keep up reason- 
able rates for transportation, is substantially to 
leave the question of reasonableness to the com- 
panies themselves. 

“We recognize,” says the opinion, “the argu- 
ment upon the part of the defendants, that restraint 
upon the business of railroads will not be preju- 
dicial to the public interest so long as such re- 
straint provides for reasonable rates for transpor- 
tation, and prevents the deadly competition so 
liable to result in the ruin of the roads, and to 


form of entered 


in 
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thereby impair their usefulness to the public, and 
in that way to prejudice the public interest. 

“ But it must be remembered that these results 
are by no means admitted with unanimity; on the 
contrary, they are earnestly and warmly denied 
on the part of the public, and by those who assume 
to defend its interests both in and out of congress. 

“ Competition, they urge, is a necessity for the 
purpose of securing in the end just and proper 
rates. 

“ Considering the public character of such cor- 
porations (railroads), the privileges and franchises 
which they have received from the public in order 
that they might transact business, and bearing in 
mind how closely and immediately the question 
of rates for transportation affects the whole public, 
it may be urged that congress had in mind all the 
difficulties which we have before suggested of prov- 
ing the unreasonableness of the rate, and might, in 
consideration of all the circumstances, have delib- 
erately decided to prohibit all agreements and 
combinations in restraint of trade or commerce, 
1egardless of the question whether such agree- 
ments were reasonable or the reverse. 

“It is true that as to a majority of those living 
along its lines each railroad is a monopoly. 

“ According to the argument of counsel, the 
moment an agreement of this nature is prohibited 
the railroads commence to cut their rates, and 
they cease only with their utter financial ruin, leav- 
ing perhaps one to raise rates indefinitely when its 
rivals have been driven away. 

“It is matter of common knowledge that agree- 
ments as to rates have been continually made of 
late years, and that complaints of each company 
in regard to the violation of such agreements by 
its rivals have been frequent and persistent. These 
agreements have never been found really effectual 
for any extended period. 

* Competition will itself bring charges down to 
what may be reasonable. while in the case of an 
agreement to keep prices up, competition is al- 
lowed no play; it is shut out, and the rate is prac- 
tically fixed by the companies themselves by virtue 
oi the agreement, so long as they abide by it.” 

In conclusion, Judge Peckham’s opinion says: 
“The question is one of law in regard to the 
meaning and effect of the agreement itself, namely, 
does the agreement restrain trade or commerce in 
any way so as to be a violation of the act? We 
have no doubt that it does. 

“The agreement on its face recites that it is 
entered into ‘for the purpose of mutual protection 
by establishing and maintaining reasonable rates, 
rules and regulations on all freight traffic, both 
through and local.’ 

“To that end the association is formed, and a 
body created, which is to adopt rates which, when 
agreed to, are to be the governing rates of all the 
companies, and a violation of which subjects the 
defaulting company to the payment of a penalty; 








and although the parties have a right to withdraw 
irom the agreement on giving thirty days’ notice 
of a desire so to do, yet, while in force and assum- 
ing it to be lived up to, there can be no doubt 
that its direct, immediate and necessary effect is to 
put a restraint upon trade or commerce, as de- 
scribed in the act. 

“ Por these reasons the suit of the government 
can be maintained without proof of the allegation 
that the agreement was entered into for the pur- 
pose of restricting trade or commerce or for main- 
taining rates above what was reasonable.” 


LIBEL. 


ACTUAL MALICE—WHEN MALICE IMPLIED—FAILURE 
ro INVESTIGATE CHARGE BEFORE PUBLICATION. 
lf the truthfulness or untruthfulness of the charge 
made could have beex found out, and the pub- 
lisher failed to make any investigation, the 
jury are entitled to find implied malice and 
award vindictive damages. 

the rule is well established that 1t may often occur 
in a charge to the jury that particular words 
or expression taken by them- 
selves, will be objectionable or seem to be er- 
roneous, but they should not be considered 


used, when 


independent of the context. 


Court OF APPEALS. 

Jucierre C. Smiru, Appellant, v. GEorGE E. Mar- 
THEWS and CHARLES E. AustTIN, Respond- 
ents. 

Decided March 2, 1897. 

Anpeal from an order of the General Term of 
the Superior Court of Buffalo reversing a judg- 
ment in favor of the plaintiff, entered upon the 
verdict of a jury for $4,000 in an action for libel. 

B. Frank Dake for Appellant. 

Charles B. Wheeler for Respondents. 


Bart_ett, J.—This is an action to recover dam- 
ages for an alleged libelous publication in two 
newspapers of the defendants, and a jury rendered 
a verdict in favor of the plaintiff for $4,000. 

The General Term of the late Superior Court of 
Buffalo reversed the judgment entered upon the 
verdict and ordered a new trial. A single ques- 
tion is presented on this appeal. The learned triai 
judge, after a very full and fair charge to the jury, 
was requested by counsel for defendants to charge: 

“ That, unless defendants were moved by actual 
malice, the jury should not award the plaintuif 
damages by way of punishment.” 

The court replied: “ Yes, I charge you they 
must be moved by actual malice; but you may find 
actual malice if you find they failed to make an 
investigation as to the truthfulness of the charge.” 

To this charge the defendants excepted. 

Taken as abstract propositions, both the request 
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of defendants’ counsel and the response of the 
court involved legal error. If by “ actual malice ” 
the defendants’ counsel referred to actual spite or 
wicked intention on the part of defendants, then 
his legal proposition is unsound, as damages, by 
way of punishment, are not limited to actual malice 
as thus defined. If the trial judge meant to state 
to the jury that a failure on the part of the defend- 
ants to investigate the truthfulness of the charge 
before publication entitled them to find “ actual 
malice’ in the sense that it showed the defend- 
ants were moved by spite and wicked intention 
against the plaintiff, it is clearly erroneous as a 
iegal proposition. The the General 
Term rests upon this alleged error in the charge, 
for the reason that prejudice may have resulted to 
the defendants therefrom, as the jury might have 
based their verdict upon actual as distinguished 
from implied malice, or malice in law. 


reversal of 


question thus presented, to examine the entire 
charge to the jury in the light of the facts and the 
proceedings at the trial. 

The defendants published the alleged libel in 
two newspapers owned bythem—the Buffalo Morn- 
ing Express, issued daily, and the Buffalo J/Ilus- 
trated Express, issued weekly. 

The plaintiff, at the time of the publication, was 
a young married woman, living with her husband 
and children in Toronto, Ontario, 
moving in high social circles, and possessed of a 


Province of 


good reputation. 

On or about June 14th, 1890, the defendants pub- 
lished in their newspapers an article received by 
them through the United Press Association, charg- 
ing that the plaintiff, the wife of a Toronto mer- 
chant, had eloped with one Rutherford, a young 
bachelor of thirty; that the incident had created a 
great stir in Toronto, and her husband would in- 
vestigate, etc., etc. 

It was admitted by defendants at the trial that 
there was no elopement, and the plaintiff proved 
that she was escorted to New York by Rutherford 
at the suggestion and request of her husband, who 
met her at the Grand Central Station on their ar- 
rival in that city. For the purposes of this ap- 
peal, it can be taken as admitted that the article 
complained of was a gross libel, charging the 
plaintiff,areputable married woman, with the grav- 
est offense that can be committed by a wife and 
mother; that it was published in the two news- 
papers of defendants, both of which were circu- 
lated to some extent in the city of Toronto, which 
is distant seventy miles from Buffalo. 

At the trial plaintiff's counsel stated, while the 
case was with defendant, that it was not claimed 
“individual malice’ on the part of 


there was 


either of the defendants towards plaintiff, but that. 


the case rested on carelessness and negligence, 
and the wanton publication of a falsehood. 
This was the theory upon which the case was 





tried, and the jury were so informed repeatedly by 
court and counsel. 

This action was begun about a year after the 
publication, and the defendants immediately pub- 
lished a retraction of the libel. 

It was admitted by the defendants on the trial 
that it would have been an easy thing on receiv- 
ing the original article from the United Press As- 
sociation for the manager of their newspapers to 
have telegraphed their special correspondent at To- 
ronto to ascertain the truth or falsity of the com- 
munication; that he had full authority to do so if 
he deemed it necessary, and that he nade no at- 
tempt to verify or investigate the truth oi the state- 
ments received. 

It was proved by one of the defendants on cross- 
examination that it was not the custom on receiv- 
ing articles of news to ascertain their truth or 
falsity before publication. 

It was, therefore, for the jury to determine the 
damages suffered by plaintiff on account of his 
publication, it being admitted that defeadants were 
not impelled by spite, or ill-will, or wicked inten- 
tion, that is, actual malice, provided they were 
found guilty of gross carelessness and negligence 
in printing the libel. 

So we come to the question whether, considering 
the whole charge of the trial judge, this case was 
properly submitted to the jury as to the facts and 
the rule of damages, notwithstanding the incident 
at the close of the charge to which we have al- 
ready referred. 

We will quote a few sentences from the charge: 

Speaking of the defendants, the court said: 
“ They disclaim any intent to injure the plaintiff, 
either in her good name, in her reputation, or 
otherwise, and these facts are undisputed. It is 
expressly stated by the counsel for the plaintiff 
that he makes no claim that they were actuated in 
the publication of this article by express malice, so 
you see that you cannot draw from these circum- 
stances express malice Further on the charge 
continues: “ And that strikes out from this case, 
so far as the defendants are concerned, actual mal- 
ice and intent."” The trial judge then correctly ex- 
plained to the jury the legal effect of publishing a 
libelous article without investigation and with 
reckless indifference to the rights of the individual, 
and stated it amounted to a wanton publication, 
and that while there was no actual intent to do an 
injury, yet the law would impute malice and an un- 
due disregard for the rights of others. 

At the close of the main charge the defendants’ 
counsel said: “I except to that portion of your 
honor’s charge in which you instruct the jury that 
they may give damages by way of punishment, it 
being conceded that there was no actual malice 
either upon the part of the defendants or their 


agent.” 
By the court: “ You will not misunderstand the 


court upon that proposition. They have dis- 
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claimed any actual malice, and the court has told 
you that must be accepted by you as true: that 
they did not at the time actually intend to inflict 
injury; consequently from that statement you 
would not be justified in awarding damages by 
way of punishment. But if you find that they 
could have found out the truthfulness or untruth- 
fulness of this charge that they made, and they 
failed to make any investigation, you would be 
able to find such action upon their part, or upon 
the part of their agent, was a wanton act of negli- 
gence from which the law would imply malice, and 
you would be authorized to award vindictive dam- 
ages, if you so find.” 

It was at this point, and after the court had again 
placed correctly before the jury the precise issue 
and the rule of damages, that the erroneous charge 
was made upon which the General Term reversed 
and to which we have adverted. 

We are unable to agree with the learned General 
Term that it cannot be said with reasonable cer- 
tainty that the defendants were not prejudiced by 
this lapse of the trial judge in telling them they 
could find actual malice if they found the defend- 
ants had failed to make an investigation as to the 
truthfulness of the charge. 

The entire charge discloses repeated statements 
to the jury that there was no actual malice on the 
part of the defendants, and that if they were to be 
held liable it was by reason of implied malice for 
a reckless and negligent publication of the libel, 
and we are satisfied that the jury were not misled. 

This error of the trial judge was harmless under 
the well-established rule that it may often occur 
in a charge to the jury that particular words or 
expressions used, when taken by themselves, will 
be objectionable or seem to be erroneous, but they 
should not be considered independently of the con- 
text. (Chellis v. Chapman, 125 N. Y. 214, 223: 
Sperry v. Miller, 16 N. Y. 407, 413; Losee v. Bu- 
chanan, 51 N. Y. 492; Northern Pacific Railroad v. 
Babcock, 154 U. S. 201.) 

This case was submitted to the jury in a matter 
most favorable to the defendants. It is undis- 
puted upon the evidence that this publication was 
reckless and negligent, nevertheless the trial judge 
submitted that question to the jury, and told them 
they could award nominal, actual or punitive dam- 
ages. 

The learned counsel for the defendants insists 
that punitive damages are only recoverable in case 
of actual malice, when the wicked intent to injure 
exists. The rule is otherwise, and it has been re- 
peatedly held in this State that a libel, recklessly 
or carelessly published, as well as one induced by 
personal ill-will, will support an award of punitive 
damages. (Warner v. Press Publishing Co., 132 
N. Y. 181,185; Holmes v. Jones, 121 N. Y. 461, 467, 
and cases cited; Holmes v. Jones, 147 N.Y. 59, 67.) 

The defendants have been cast in heavy judg- 
ment, and it may be that a smaller verdict would 





have answered the purposes of justice under the 
circumstances, but this publication was grossly 
negligent, and attacked, without the shadow of 
justification, the good name of an innocent wil 
and mother, charging her, in effect, with unfait! 
fulness to her marriage vows, and the abandon- 
ment of her children. 

All this came about, not because the defendants 
were impelled by a wicked intent to injure t! 
plaintiff, but for the reason that, as one of the 
admitted upon the witness stand, it was not their 
custom, on receiving articles of news, to ascertain 
their truth or falsity before publication. 

The publishers who adopt this reckless rule in 
the conduct of their business must abide the con 
sequences. 

The order appealed from should be reversed and 
the judgment entered upon the verdict, and the 
order denying a new trial affirmed, with costs. 

All concur. 

Ordered accordingly. 


oo 


THE CHIEF JUDGESHIP OF THE COURT 
OF APPEALS. 


N view of the fact that the voters of the State 

of New York will be called upon, next fall, 

to elect a chief judge of the Court of Appeals, in 

place of Judge Charles Andrews, who retires un- 

der the constitutional age limitation, the follow- 

ing article from the Albany Argus will be read 
with interest: . 

There will be but one State officer elected this 
fall —a chief judge of the Court of Appeals in the 
place of Charles Andrews, of Syracuse, Republi- 
can, who was elected to that high office in 1892, 
and whom the age limit will now retire, full of 
years and honors, after serving upon the Appel- 
late bench for nearly thirty years. Neither of the 
great parties will hold a State convention for the 
nomination of this single State officer, the Re- 
publican and the Democratic State Committees 
having each been authorized last year by the State 
conventions which severally created them to make 
nominations for chief judge of the Court of 
Appeals without the convocation of a_ party 
convention. 

The fact that this judicial nomination will, 
therefore, be the only one upon which the voters 
of the State at large will have an opportunity to 
pass, should impel the Democratic State Com- 
mittee to select a democratic jurist of the highest 
character and attainments, and not only so by 
reason of the character of the office itself, but also 
because of the strength contributed to assembly 
and local democratic candidates by a strong and 
popular name at the head of the ticket —a potent 
factor always to be considered by nominating 
bodies, but especially so at this time and under 
the present ballot-law, under which “ the tail goes 
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with the hide” to an extent heretofore un- 
dreamed of. 

The chief judge of the Court of Appeals to be 
elected this fall will be the sixth incumbent of 
that distinguished office as created by the consti- 
tutional amendment of 1869 to the Constitution of 
1846. The first was th@ late Sanford E. Church, 
of Albion, who served ten years, until his’ death, 
in May, 1880. Governor Cornell, on May 20, 1880, 
promoted Charles J. Folger (then associate judge) 
to the vacant chief judgeship, and Folger was 
elected by the people at the November election 
following for the full term of fourteen years. He 
served, however, only until November, 1881, when 
he resigned to become secretary of the treasury by 
appointment of President Arthur. Folger’s sub- 
sequent disastrous candidacy for governor, and 
his death — caused, as many believed, by chagrin 
at his overwhelming defeat — are among the most 
dramatic chapters of the more recent political 
history of the State. 

Governor Cornell appointed the present chief 
judge, Charles Andrews (then associate judge) to 
the vacancy in the chief judgeship caused by the 
resignation of Mr. Folger; but Judge Andrews’s 
first candidacy before the people was in that dis- 
astrous year for Republicans, 1882, and the suc- 
cessful candidate was William C. Ruger, Demo- 
crat, also a Syracusan — Judge Andrews resuming 
his place as associate judge. Judge Ruger served 
about nine years, and upon his death Governor 
Flower designated Associate Judge Robert Earl, 
of Herkimer, to the vacant place. Judge Earl's 
approaching three-score years and ten made his 
candidacy for the chief judgeship seem at that 
time unadvisable, though his party would gladly 
have honored him; and for that and other reasons 
it came about that in the democratic year of 1892 
Judge Andrews, by the endorsement of both par- 
ties, again won the chief judgeship — this time by 
the popular vote of which he had failed in the 
clection of ten years before. 

The first bench of the present Court of Appeals, 
as constituted in 1870, consisted of five Demo- 
crats — Chief Judge Church, Judges William F. 
Allen, Martin Grover, Rufus W. Peckham and 
Charles A. Rapallo—and two Republicans — 
Judges Charles J. Folger and Charles Andrews. 
The present court consists of five Republicans and 
two Democrats — Chief Judge Andrews, Judges 
Bartlett, Haight, Martin and Vann, Republicans; 
Judges Gray and O’Brien, Democrats. The other 
associate judges since 1870 have been Alexander 
S. Johnson, of Utica, appointed December 29, 
1873, in the place of the senior Rufus W. Peck- 
ham, who lost at the late Theodore 
Miller, of Hudson, who was elected at the polls 
November 3, 1874, for the full term vacancy cre- 
ated by Judge Peckham’s death: Robert Earl, of 
Herkimer, appointed in 1875 in the place of 
Grover, deceased, elected in 1876 and re-elected in 


was sea; 





1890; Samuel Hand, of Albany, appointed by the 
Governor June 10, 1878, vice Allen, deceased, and 
served until the following January; George F. 
Danforth, of Rochester, elected November 5, 
1878; Francis M. Finch, of Ithaca, who came to 
the bench by appointment, vice Folger, chosen 
chief judge, waselected bythe peoplein November, 
i881, for a full term, and has just recently retired; 
Gen. Benjamin F. Tracy, who served a little over 
a year (from December 8, 1881, to January, 1883), 
during the interval of Judge Andrews’s designa- 
tion by Governor Cornell as chief judge; the 
younger Rufus W. Peckham, who was elected No- 
vember 2, 1886, and resigned in 1895 to become a 
justice of the United States Supreme Court; and 
the late Isaac H. Maynard, of Stamford, who 
served two years, 1892 and 1893, the first year by 
designation in the place of Robert Earl, acting 
chief judge, and the second to fill the vacancy 
caused by the election of Judge Andrews as chief 
judge. During almost all its history, until 1895, 
the Court of Appeals had a democratic majority, 
but it is at present decidedly Republican in its 
make-up. 

In view of their present preponderance in the 
court; in view of the general concurrence of the 
best opinion that judicial offices should not be 
awarded upon strict partisan lines; in view, also, 
of the democratic free gift of the chief judgeship 
to the present Republican incumbent in 1892, the 
Republican State Committee might well consider 
the propriety of endorsing the democratic nomi- 
nee for the succession to Chief Judge Andrews. 
This would still leave the court Republican, and 
would leave this fall’s election, as it ought to-be, 
to be contested as to assembly candidates and city 
tickets, upon the all-absorbing issue of home rule 
for cities and no interference from the State 
capitol at Albany. 


——__—_¢—_——— 


WOMEN AS PLEADERS. 


HILE women were not denied the privilege 

of pleading their own causes in the courts 

of imperial Rome. they were expressly prohibited 
from appearing as advocates for others, says 
Charles Morse in the Canadian Law Journal. The 
origin of this disability is a sad one, and shows at 
least that there was some traditional ground for the 
modern barrister’s aversion to opening the door of 
his profession to the more voluble sex. Valerius 
Maximus tells us that there was a certain lady 
named Cafrania, wife of a senator, who was ad- 
dicted to verbal onslaughts of so violent a character 
upon acertain pretor whenever she appeared be- 
fore him that in self-defence and in the interests of 
justice he made an edict forbidding all females 
from pleading for others in the courts of Rome. 
Valerius calls this disbarred lady the most shocking 
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names, which we deem it prudent not to translate. 
This pretorial inhibition found its way into the 
pandects, where the reason for its promulgation is 
also stated in language quite as denunciatory of the 
embargoed Cafrania as that above referred to. (See 
Dig. 3, 1, sec. 1,.in Galisset’s Corpus Juris 
Civilis.) It would seem, however, that notwith- 
standing this ban upon female pleaders, the study 
of the law was regarded as a becoming pursuit by 
educated women in the reign of Justinian. Testi- 
mony of this fact is to be had in the following epi- 
gram by Agathias upon the death of his sister 
Eugenia, translated by Lord Reaves in his notes in 
the fourth edition of Lord Mackenzie's Roman 


Law : 
Blooming in beauty and in song before, 


Skilled in the splendid truths of legal lore, 
Here hid in earth Eugenia’s seen no more. 
Venus, the Muse, and Themis, at her tomb, 
Cut their fair locks in sorrow for her doom. 

As there is authority to show that women once 
pleaded before the Roman courts, so we have it on 
record that they used to sit in the Anglo-Saxon 
witenagemot of parliament. Gurdon (History of 
Parliament) tells us that in Wightred’s great council 
at Beconceld, held in the year 964, the abbesses sat 
and deliberated with the witas, and five of them 
signed the decrees of that council, along with the 
king, bishops and nobles. Even so late as the 
reigns of Henry III and Edward I abbesses were 
summoned to parliament. The right of ladies of 
quality to sit was still recognized in the reign of 
Edward III, when the countesses of Norfolk, Or- 
mond, March, Pembroke, Oxford and Athole were 
summoned ‘ad colloquium et tractatum” by theirs 
proxies. 


GERMAN LAWYERS. 


ERMAN lawyers are prepared to undertake the 
performance of professional duties at a rate 

of remuneration which would be deemed ridiculous 
in England. So we gather from the interesting re- 
port which Mr. Brickdale has written as a result of 
the investigation he made with the authority of the 
treasury, into the working of the system of regis- 
tration of title to land in Germany and Austria- 
Hungary. The fee of a German lawyer who is em- 
ployed in connection with the transfer of registered 
land is on the same scale as the fee of the registry. 
Hence, if the value of the land is £100, the lawyer 
is entitled to the magnificent sum of 7 shillings 3 
pence; while in a £1,000 transaction he gets 30 
shillings. It is to be hoped that no reader of Mr. 
Brickdale’s report will be led to believe that, be- 
cause such arrangements are “‘made in Germany,” 
they are possible in England.— London Law Journal. 





Legal Hotes of Pertinence. 


The Boston Traveller is waging an energetic cam- 
paign against what it calls the barbarous workings 
of the Massachusetts poor-debtor law. It says that 
creditors take advantage of the harsh and unjust 
provisions of this law to inflict cruel hardships 
upen unfortunate persons owing them moncy, and 
that the statute is especially harsh in the case of 
women debtors, who, under it, can be subjected to 
outrageous humiliations. Rowdy constables are 
able to extort what amounts to blackmail by threat- 
ening instant enforcement of the law’s severest re- 
quirements, and then selling such measure of 
leniency as the victim is willing to pay for. A 
Lill to reform this antiquated process of collecting 
debts is now before the legislature, and there seems 
to be considerable public demand for its speedy 
passage. 


In a murder case in Michigan, the defence being 
emotional insanity, the court gave this as a part of 
its instructions: 

‘And in this case it is for you to determine 
whether the insanity relied upon by respondent's 
counsel is that convenient form of it which enables 
@ person who does not choose to bridle his passions 
to allow them to get and keep the upper hand just 
long enough to enable him to commit an offence 
and then let them subside.” 

And it was held to be error, as being in the 
nature of an argument belitting the defence. 


The finding of lost property has often given rise 
to curious points of law. A workman who found 
a valuable ring in a London theatre claimed the 
return of the ring from the proprietors, who had 
taken possession of it. The court, however, 
rejected his claim, as the ring had been picked up 
while the man was fulfilling his duties as a servant. 
At first sight this decision appears to be incon. 
sistent with that arrived at some years ago in 4 
case in which a chimney sweep sued a jeweler for a 
precious stone. The sweep had found a brooch on 
his rounds, which he took to the jeweler, who 
extracted a precious stone and substituted a worth- 
less imitation. On this being discovered, the 
jeweler replied to the sweep’s demand for the return 
of his stone that the stone did not belong to the 
sweep, as he had found it, the inference being that 
he could, therefore, steal it with impunity. The 
court, however, held otherwise, and the sweep 
recovered his jewel. 


An eviction of a life tenant from a room ina 
house is held in Grove v. Youell ([Mich. ] 33 L. R. A. 
297), to be made so as to constitute a breach of a 
bond securing the right to its occupancy, when access 
to the room by passing through the house is denied, 
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and there is no other mode of access thereto, and 
occupation is abandoned in consequence thereof. 


An extensive discussion and review of the au- 
thorities as to the private ownership of lakes is 
madein Fuller v. Shedd ({Tll.] L. R. A. 146),in which 
it is decided that lakes, whether large or small, if 
they are of such size that in making the original 
survey they are meandered, are subject to the same 
rule as to riparian rights,and that a grant bounded 
thereon conveys only to the water’s edge with 
riparian rights, but does not include land under the 
water. 


Discrimination in the use of a wharf for a land- 
ing place is held unlawful in Barrington v. Com- 
merciat Dock Co. ({Wash.] 33 L.R. A. 116), 
although the wharf is owned by a private person 
and is not at the terminus of any street, but is 
reached by a bridge used by the public as a thor- 
oughfare, and the owner conducts a general whar- 
finger business under a statute authorizing the 
erection of wharves and a charge of reasonable 
rates. 


The Chronicle Paris correspondent says: Another 
grave scandal, showing the abuses of the secret 
criminal ‘‘instruction,” has occurred at Bayeaux. 
During the trial of a peasant named Huet for theft, 
the prisoner affirmed that he had been forced to 
sign his self-accusation by M. Duc, the examining 
magistrate, who struck him in the face when he 
refused. An inquiry has led to the discovery that 
M. Duc, in the presence of his ‘ greffier,” M. 
Trefaux, had used his fists to male and female 
prisoners or witnesses. M. Manoury, a local 
chemist and president of the Tribunal of Commerce, 
deposed that cases of severe maltreatment had come 
under his notice. M. Ducstill remains a magistrate, 
but has been removed from the Criminal Investiga- 
tion Department. 


The right of a woman deceived into a void mar- 
riage with a man already married, to maintain an 
action against him for deceit, is sustained in Mor- 
rill vy. Palmer [Vt.], 33 L. R. A. 411, and her cause 
of action is held not to accrue so as to start the 
statute of limitations to running until she discov- 
the fraud. The case Payne’s Appeal 
[Conn.], 33 L. R. A. 418, holds that a man who is 
deceived by a married woman into assuming the 
relation of husband to her by her representations 
that she is single, has no claim against her estate 
for the value of necessaries or presents furnished 
by him to her, because the right of action does not 
It will not survive, on the ground that 


ers of 


survive. 
it is a quasi contract unless the wrongdoer ac- 
quired specific property increasing the assets of the 
estate. 


Aotes of 


e& 


Recent English Cases. 
MARINEINSURANCE—POLICY- 
CLAIM CONSEQUENT ON LOSS OF TIME.—A _ time 
policy insurance upon freight contained a 
‘waranted free from any claim consequent 
on loss of time whether arising from a peril of the 
sea or otherwise.” After the commencement of a 
voyage the main shaft of the steamer was broken 
from a peril of the sea, and she returned to her 
port of loading. Repairing the ship necessitated 
a delay which frustrated the object of the venture; 
and the charterers, as they were entitled to do by 
the law of Portugal, which was applicable, can- 
celed the charter, and the freight was lost. In an 
action on the policy for a total loss of freight: 
Held, that the claim was consequent on loss of 
time within the meaning of the exception, and that 
the underwriters were not liable. Judgment for 
plaintiffs below. Here reversed in favor of com- 
pany. (Bensaude & Co. vy. Thames and Mersey 
Marine Ins. Co. [Eng. C. A.], 1 Queen’s Bench 
Division [Law Reports, Jan. 1, 1897], 29.) 


LOSS OF FREIGHT— 


of 


clause 


o————= 


Aotes of Amevican Decisions. 

EASEMENT — LICENSE — REVOCATION.—G., own- 
ing a tract of upland, and also a separate tract 
fronting on the sea, conveyed to S. and his heirs, 
by warranty deed, the tract of upland, and, after 
describing it by metes and bounds, continued as 
follows: “ Together with the free use and full 
right of sufficient land on my sea front for bath- 
ing purposes, with the right to enter thereon, 
erect bath-houses, and use the same, free of charge, 
undisturbed at any time: Held, that by this deed 
G. gave to S. an easement of way over his land to 
the sea: Held, also, that the right given to erect 
*bath-houses and use the same free of charge, un- 
disturbed at any time, was a license merely, which 
was revoked both by the death of the parties and 
by a subsequent conveyance. (Eckert v. Peters 
[N. J.], 36 Atl. Rep. 491.) 


FIRE INSURANCE POLICY — WAIVER — POWER OF 
SECRETARY.— A provision of a fire insurance pol- 
icy that it shall be void in case the insured pro- 
cures additional insurance, “unless consent in 
writing is indorsed hereon by the company,” is a 
valid condition, and under a further provision that 
no agent of the company has any authority to 
waive or modify any of its conditions, the secre- 
tary of the company cannot be presumed, in the 
absence of proof, to have power to consent for the 
company to the procuring of additional insurance, 
or to waive the indorsement of such consent on 
the policy. Judgment for plaintiff below. Here 
affirmed in favor of company. (O'Leary et al. v. 
Merchants and Bankers’ Mutual Ins. Co. [lowa 
S. C.], 69 Northwestern Reporter [Jan. 9, 1897], 





420.) 
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PARENT AND CHILD — SERVICES.— Before a son 
can recover for services rendered for his father 
while a member of his father’s family, he must re- 
but the legal presumption that such services were 
rendered gratuitously. (Enger v. Lofland [Iowa], 69 
N. W. Rep. 526.) 

RAILROAD COMPANY—CONTRIBUTORY NEGLIGENCE. 
—Whicre a woman on horseback is about to cross a 
railroad ata crossing where there isa deep cut 
which preventsa view of an approaching train, it is 
not contributory negligence per se to only bring her 
horse to a slow walk in order to listen for a train, 
instead of coming toa full stop. (Illinois Cent. R. 
Co. v. Mizell (Ky.}. 38 S. W. Rep. 5.) 


TRADE-MARK — USE OF ONE'S OWN NAME.— A 
man has a right to use his own name in connection 
with any business he honestly desires to carry on, 
but he will not be allowed to use it in such a way 
as to injure another having the same name; and, 
to prevent such injury, equity will direct him how 
he shall use his name to devote his own individu- 
ality. (Walter Baker & Co. v. Baker, U. S.C. C., 
W. D. [Va.|, 77 Fed. Rep. 181.) 


WILL — DISTRIBUTION OF LANDS.— Where a wife 
appoints her husband the testamentary trustee of 
her daughters, and devises to them iands, “to be 
equally divided among them when the youngest 
attains the age of 21 years, share and share alike, 
but not to be disposed of until that time,” the 
lands pass to the daughters, freed from the trust, 
when the youngest attains the age of 21. (Mason v. 
Broyles [Tenn.], 38 S. W. Rep. 92.) 


Bumors of the Law. 


It was when Attorney W. E. Brown used to try 
criminal cases. One day he was defending a man 
charged with assault and battery with intent to 
kill. The evidence was all in, the people had 
opened the argument to the jury, and Mr. Brown 
was about half through with his argument for the 
defense, when the midday adjournment arrived. 
While at lunch, Mr. Brown learned of a new wit- 
ness who could give material testimony in behalf 
of his client, and when court reassembled at two 
o'clock, leave was granted, upon application, for 
the production of the new evidence. 

Mr. Brown examined the witness-in-chief and 
turned him over to the special counsel for the peo- 
ple for cross-examination. The witness main- 
tained perfect ease and dignity under a very rigid 
cross-examination, at the close of which the special 
counsel for the people endeavored to ascertain 
when it was that Mr. Brown discovered that the 
witness knew anything material to the case. In an 
attempt to draw out this information from the wit- 
ness, the counsel for the people, straightening him- 
self up with great pomposity, inquired: 





“When were you discovered? ” 

“About 1850,” answered the witness with his 
usual composure. 

The entire court-room was convulsed with 
laughter, and the special counsel for the people 
took his seat.—Chicago Evening Post. 


* Ten dollars,” said the Magistrate. 

“ But, Your Honor,” said the prisoner, * | pro- 
test against this fine. I have the right to make a 
defense against the charge.” 

* But you have already pleaded guilty,” said the 
Magistrate. 

‘Il beg Your Honor'’s pardon; | 
charge in the plainest terms.” 

“Young man,” said the Magistrate sternly, “] 
want to call your attention to the fact that the 
Court the English language. You 
have pleaded guilty in unmistakable words. The 
plaintiff charges you with assault and battery. It 
is clearly evident that he has been assaulted and 
battered. According to your statement, he ap- 
proached you on the street and used abusive lan- 
guage toward you. Then you say that you ‘ didn't 
do a thing to him.’ If the Court understands the 
language spoken by seventy millions of people, 
you immediately wiped up the earth with him. 
The fine stands, and any further reflection upon 
the Court’s knowledge of English will cost you 
ten more.”’—Detroit Free Press. 


denied the 


understands 


——E 


Rew Books and New Editions. 


By Wil- 
Paul, 


Handbook of the Law of Partnership. 
liam George, of the St. Paul Bar. St. 
Minn.: West Publishing Co. 1897. 

In putting out this work the author concedes 
that the labors of many distinguished predecessors 
in the same field have disparaged, in advance, the 
efforts of any one who would attempt to reduce 
the law of partnership to a system of rules, and at 
the same time he makes bold to say that the most 
conspicuous feature of his work is the attempt to 
work out the analysis of the subject into a com- 
plete and consecutive series of general propo- 
This he has sought to within the 
An exam- 


sitions. do 
limits of a single volume of 606 pages. 
ination of the book indicates that Mr. George has 
carefully and conscientiously performed his task, 
the result being a work which brings the subject 
down to date. It traces the changes which have 
taken place in the partnership relation during the 
past 100 years, while, in the notes, the reader is 
referred to the leading cases and the best text 
writers. Nearly 5,000 cases are referred to in dif- 
ferent parts of the work, and evident care has 
been taken in the citation of cases to have each 
exactly support the proposition to which it is 
cited. The work, as a whole, constitutes a valu- 
able addition to the busy lawyer's library. 
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Current Lopics. 

a decisions, even of the august tri- 

bunal which constitutes the court of 
last resort in this country, have attracted so 
much attention or caused such universal 
comment as that recently handed down by 
the United States Supreme Court, in which 
the constitutionality of the Sherman Anti- 
Trust law was upheld, and its application to 
all traffic agreements between railroads to 
regulate rates distinctly affirmed. Some ink- 
ling of its far-reaching effect upon the great 
corporations of the country may be obtained 
from the confusion, in many cases bordering 
upon consternation, which instantly followed 
among railroad managers, who are practi- 
cally unanimous in the belief that, without 
further amendments to the law, the only safe 
course is to cut loose entirely from these in- 
terdicted combinations in restraint of trade, 
leaving each individual corporation to “* pad- 
dle its own canoe,” and work out its own 
salvation, without resorting to combinations 
which are not only not permitted by their 
franchises, but, as the majority of the Su- 
preme Court now holds, are clearly contrary 
to the spirit and intent of the laws passed by 
congress. While opinions as to the wisdom 
and justice of the decision are by no means 
unanimous, and arguments continue to be 
put forth by individuals and newspapers in 
behalf of this particular form of combination, 
as an exception to the general rule, there can 
be no doubt that the great body of the 
American people, who seek no special legis- 
lative favors, applaud and uphold it as a 
telling blow, already too long delayed, at 
corporate monopoly, whose steadily grow- 
ing power has threatened to produce, if, in- 
deed, it has not produced, widespread 
commercial and industrial paralysis. The 
point emphasized by Justice Peckham, in 
the majority opinion of the court, that under 
the act of 1890 an agreement to maintain 
rates is illegal if in restraint of trade, 


Vor. 55 — No. 14. 








whether the contract is reasonable or un- 
reasonable, and whether the intention of the 
companies was to restrain trade or not, is 
sharply antagonized by some newspapers. 
The New York Evening Post, tor example, 
finds fault with the law as declared by the 
Supreme Court, to the effect that an agree- 
ment to maintain rates restrains trade, when, 
as the Post declares, “ it is a matter of com- 
mon knowledge that the object of such 
But note 
the cunning use of the word “ object” in 
Doubtless the 
“ object’ of such agreements, according to 


agreements is to promote trade.” 


this sentence. ostensible 
the say-so of those who enter into them, is 
to promote trade; but object and effect are 
often radically different things. The imme- 
diate object of these combinations is con- 
fessedly to prevent rate-cutting, which, it 
may be conceded, often reduces somebody’s 
profits and wipes out somebody's dividends. 
However objectionable and demoralizing 
this “ cut-throat ’’ competition may be, in 
many instances, and however great may be 
its influence in causing fluctuations in the 
market value of railroad securities, its pre- 
vention by combinations unauthorized by 
law, as the Supreme Court. now holds, may 
be a still greater evil, preventing that free- 
dom of competition which is necessary to the 
untrammeled operation of the great law of 
the survival of the fittest. The same eco- 
nomic objection applies to these combina- 
tions as to others which it is clearly the aim 
and policy of the law to prevent, viz.: That 
they place in the hands of artificial creatures 
of the law the power to extort whatever rates 
they please —a power which is too often 
used to extort all the traffic will bear — in 
order to pay dividends upon enormously 
watered stock; and the people are to be con- 
gratulated that the highest tribunal in the 
land, although not unanimous in its opinion, 
has placed its seal of condemnation upon 
them. 

We have not yet seen the full text of the 


majority opinion of the court, but the synop- 


sis which the ALBANY Law JouRNAL printed 
last week sufficiently indicates that it was 
written in the best style of that able, upright, 
fearless judge whom not only New York, 
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but every State in the Union, delights to 
honor — Rufus W. Peckham. On_ the 
strength of this decision it is worthy of note 
that so prominent a journal as the New York 
World has already seen fit to nominate Jus- 
tice Peckham as the democratic candidate 
for president of the United States in 1goo. 
Premature as this suggestion may be, in view 
of all the possible developments of the in- 
tervening time, it may be taken as an indica- 
tion that the people, for whom the World 
confessedly speaks, recognize in this dis- 
tinguished jurist a Palladium of their rights, 
whom no ulterior motives can influence, and 
whose clearness of mental vision cannot be 
clouded by pleas, however specious, put forth 
in the interest of great monopolies and com- 
binations which can thrive only at the ex- 
pense of the masses of the people. 

The bar of the State of New York has 
sustained a heavy loss in the death of Mat- 
thew Hale, of Albany, N. Y., who, for more 
than a quarter of a century, had been a dis- 
tinguished and highly successful practitioner 
in the courts of the Empire State. In addi- 
tion to being learned in the law, and an 
attorney whose services were frequently en- 
listed in famous cases, both civil and crimi- 
nal, Mr. Hale was a man of broad general 
culture, a constant student, whose thirst for 
knowledge was never satisfied, and an origi- 
nal thinker. More than this, he was morally 
and intellectually honest and straightforward 
Upon such a man party ties rest lightly. He 
was a shining example of that great body of 
independents who make the Empire State 
so fascinating a study for students of politics, 
absolutely fearless in the expression of his 
personal views, and ever willing to make 
possible personal advantage subservient to 
principle. Mr. Hale was a member of the 
State senate in 1868-9, and was a candidate 
on the Republican ticket for the Supreme 
Court bench, but was defeated by the Hon. 
Rufus W. Peckham, now a distinguished 
member of the Supreme Court of the United 
States. Mr. Hale was president of the State 
Bar Association in 1890-91. He frequently 
read papers before literary and scientific so- 
cieties in this and other States. He received 








the degree of LL. D. in 1883 from the Uni- 
versity of Vermont. In disposition he was 
genial, in manner courteous, in conduct up- 
right. An ornament to the bar, a light in 
polite literature, a purifier of politics, and a 
noble example of American citizenship, the 
death of such a man constitutes, indeed, an 
irreparable loss. 

The death of Mr. Hale is not the only one 
which the bar of Albany has recently been 
called upon to mourn. Mr. S. O. Shepard, 
one of the oldest and best-known members, 
and the Hon. Galen R. Hitt, a criminal law- 
yer whose fame was more than local, have 
also answered the final summons and joined 
the great, silent majority. 


The New York Court of Appeals in Peo- 
ple v. Hawker, the decision in which case is 
printed in full in other columns of THE 
ALBANY Law JOURNAL, decides a very im- 
portant question as to what constitutes an 
cx post facto law. The Public Health law 
(chapter 661, Laws of 1893, as amended by 
chapter 398. Laws of 1895) provides (section 
153) that no person shall practice medicine 
“who has ever been convicted of a felony.” 
The facts of the case under discussion show 
that the defendant was convicted in the year 
1878 of the felonious crime of abortion. In 
1896 he was convicted of a misdemeanor, 
under the Public Health law already referred 
to for practicing medicine in 1896. In sus- 
taining the conviction the court was not 
unanimous. Judge O’Brien dissents out- 
right, while Judges Martin and Bartlett con- 
cur in the result solely on the ground that 
the record was not in such shape as to tech- 
nically show that defendant was a physician, 
and thus present the question of his being 
distinctly deprived of rights of property or 
means of earning a livelihood. There can 
be no doubt that the legislature intended to 
disqualify from practicing medicine all per- 
sons who had been convicted of felony be- 
fore as well as after the passage of the act. 
The court finds no difficulty in disposing of 
the contention of defendant’s counsel that 
the Public Health law violates the provisions 
of the Constitution of the United States, 
which provide that no State shall pass any 
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bill of attainder, but the additional conten- 
tion that the law is ex post facto raised a 
much more serious question, upon which the 
judges found themselves divided, a majority 
holding that the defendant had been deprived 
of no rights secured to him either by the 
United States or State Constitutions. It is 
worthy of note, however, that four of the 
five justices passing upon the case in the 
Supreme Court held the law ex post facto, so 
that, while the weight of legal argument 
seems to be with the majority of the Court of 
Appeals, the question presented was not 
without serious difficulty. 

Three State legislatures have already 
taken the necessary preliminary steps toward 
preventing the exhibition, in those States, of 
kinetoscope pictures of the recent unpleas- 
Fitzsimmons and 
Corbett, which the Nevada State authorities. 


antness between Messrs. 
by special legislative enactment, invited and 
permitted within its borders. The States re- 
ferred to are Massachusetts, Minnesota and 
Illinois. The passage of anti-kinetoscope 
bills by the legislatures of these common- 
wealths ought to be followed by similar ac- 
tion in every State in which the law-makers 
have not yet concluded their labors. Espe- 
cially should the legislature of New York, 
before final adjournment, do its plain duty in 
preventing the reproduction of the brutal 
spectacle Nev., on 
March 17th last, within the borders of the 
Empire State. The fight at Carson, in which 
one of the principals was rendered hors de 
combat by a sledge-hammer blow over the 


witnessed at Carson, 


heart, has already indirectly caused several 
homicides in this State, due to other am- 
hitious pugilists practicing the so-called Fitz- 
simmons blow upon their opponents, and it 
is entirely within bounds to say that the kin- 
etoscope pictures will surely produce another 
It is well known 
that the promoters of the Nevada prize fight 
have counted upon large profits from the 
kinetoscope reproductions, otherwise they 
vould never have paid $13,000 to each of the 
principals as their respective shares of the 
prospective returns therefrom. With the 
managers of the late fight, the kinetoscope 


crop of such homicides. 


pictures were evidently a main reliance, and 
if the sun had not shone on the day ap- 
pointed (for sunlight was necessary in order 
to obtain satisfactory pictures) there would 
have been a postponement until such time 
as the weather conditions were found favor- 
able. Nevada is entitled to all the bad emi- 
nence of being the only State in the Union 
which would have passed a special act for 
the purpose of legalizing such a brutal ex- 
hibition, and New York ought not to permit 
even a pictorial representation of it. Many 
State legislatures have either adjourned sine 
die or held no session this year, and as a 
consequence the kinetoscope is certain to 
find a large field for its operation, but New 
York should have none of it. 


In a recent case in the Cook County (II1.) 
Criminal Court the defendant, who had been 
found guilty by a jury, was granted a new 
trial by the judge, on account of the ineff- 
ciency of the counsel who had defended him. 
This seems to be establishing a new prin- 
ciple, for the almost uniform tenor of the de- 
cisions is to the effect that neither ignorance, 
blunders nor misapprehension of counsel, 
not occasioned by his opponent, is reason 
sufficient for setting aside a judgment or 
granting a new trial. Any other course 
would, perhaps, be apt to lead to collusions 
and confusion in the administration of jus- 
tice, and for this reason courts are strongly 
disposed to hold parties as bound by the acts 
of their attorneys in their behalf, in all cases 
where they are authorized to appear, and in 
which no fraud is shown, the client being 
left to his remedy against the attorney for 
negligence. There are few reported cases in 
which the contrary has been held, the leading 
one being that of State v. Jones (12 Mo. 
App. 93), where the record presented such a 
lamentable example of ignorance and incom- 
petency that the Court of Review held that 
the trial court should have afforded the rem- 
edy by setting aside the verdict and appoint- 
ing a competent attorney to defend the 
prisoner. The Chicago Law Journal, in dis- 
cussing the Cook county case, while conced- 
ing that the action of the judge may have 





done violence to technicality, nevertheless 
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believes it tended to compass the ends of 


justice — and for such purposes are courts 
established and maintained. 

That there are still some queer laws on the 
statute books of England was shown the 
other day, when an ex-chancellor of the 
exchequer was convicted at Bow street and 
fined because the chimney of a house he is at 
present occupying caught fire. The convie- 
tion was under section 23 of 28 and 2g Vict. 
c. 90, which provides that if the chimney of 
any house within the metropolis is on fire 
the occupier of such house is liable to a fine 
No. defense 
seems to be available to the occupier if the 
iact of the fire be established. 


of twenty shillings. whatever 
In this case 

had been 
only a very short time in occupation of the 


the right honorable defendant 
house, and it was shown that he had em- 
ployed sweeps on this very chimney just 
before the fire, but he was mulcted, never- 
theless. Although no defense is available to 
the occupier, it is provided that if he can 
prove that the fire was caused by the neglect 
or wilful default of some other person, he 
can recover the penalty he has had to pay 
In the 
there 


summarily from such other person. 


case under consideration, however, 


seems to be no such loophole of escape for 
the distinguished defendant. When an ex- 


cabinet minister is thus summoned to a 
police court, and fined, it may be conceded 
that in old England the law is no respecter 
of persons. 

name 


the use of the 


to designate artificial mineral 


Litigation over 
* Carlsbad ” 
water has been in progress for the past ten 
vears. In the case of the City of Carlsbad 
Carl H. Schultz, 


sought to restrain the defendant from using 


et al. v. wherein it was 


oo 


the name * Carlsbad * to designate artificial 
mineral water manufactured and sold by 
him, and for profits and damages, the United 
States Circuit Court for the southern district 
of New York has just decided in favor of the 
defendant, permitting the continued use of 
the name in question, under certain specified 
At the outset the 
cedes that this controversy is sui generis, 


conditions. court con- 








nothing like it being found in the law, and 
that therefore it must be determined upon its 
own facts. It was shown that from the dis- 
covery of the Carlsbad spring, about 1370, 
until 1845, the waters were not exported, the 
policy being, for five centuries, to keep 
the springs as a close local monopoly, for the 
purpose of attracting invalids. It also ap- 
peared that, for twenty-four years prior to 
the first exportation, artificial mineral water 
was made after the Carlsbad analysis, and 
sold under that name, the business being 
carried on in many of the principal cities of 
Europe on a large scale, and was inaugu- 
rated by the defendant in the city of New 
York in the year 1862, or five vears before a 
single bottle of natural Carlsbad water was 
seen in this country. It is conceded that 
there was no fraud or deception on either 
side. The defendant was shown to have: av 
ried on the manufacture of artificial mineral 
water in the most careful and scientific man- 
ner that his product was more expensive 
than ‘he natural water, and that it was free 
from the bacteria found in the imported ar- 
ticle, being for that reason preferred by 
many to the latter. The defendant's bottles 
and labels are radically different from those 
of the complainants, and there was no evi- 
dence adduced to show that any one was 
ever cajoled into taking the Schultz water 
The 


court holds that, under these circumstances, 


when he wanted the imported water. 


the defendant having been the first to make 
a market for Carlsbad water in the United 
States, and being engaged in a perfectly hon- 
cst and legitimate business, he has acquired 
vested rights which a court of equity is 
hound to protect. Starting with the plain 
proposition that he had a right to sell arti- 
ficial Carlsbad water in 1862, the court very 
pertinently inquires when he lost that right. 
He was not interfering with the business of 


the complainants then, for they had no busi- 
The court thinks it 


ness in this country. 
will hardly be disputed that the defendants 
have the right to make and sell the water in 
question, but the complainants insist that he 
must the any 
form —- which is only another way of saving 


not use name Carlsbad in 


“nD 


the business must cease. soth parties, 
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says the court, “ are engaged in a legitimate 
business. So long as neither interferes with 
the lawful occupation of the other, neither 
has a right to complain. 

for both.” The 
finally, that the defendant may use the name 


There is room 


enough court decides, 


Carlsbad, with a qualifving adjective such, 
o a 


for example, as “ artificial,”’ in order to show 
to the public that the water is manufactured 
in this country, and is not the product of the 
Bohemian spring. The complainants are 
awarded costs, but are decreed not to have 
made a case for an accounting. The decision 
reached appears to be entirely just and 
equitable. 

The Supreme Court of South Dakota, in 
Skinner v. Holt (69 N. W. Rep. 595), holds 
unconstitutional two statutes of that State 
which sought to render a life insurance pol- 
icy exempt from the claims of creditors. The 
first of these was the act of 1890, chapter 51, 


section 21, which provided that a “ policy of 
insurance on the life of an individual, in the 
absence of an agreement or assignment to 
the contrary, shall inure to the separate use 
of the husband or wife and children of said 
individual, independently of his or her credi- 
tors; and an endowment policy, payable to 
the assured on attaining a certain age, shall 
be exempt from liabilities from any of his or 


, 


her debts.””. This was held to be in contro- 
vention of the following provision of the 
State Constitution: “ The right of the debtor 
to enjoy the comforts and necessaries of life 
shall be recognized by wholesome laws, ex- 
empting from forced sales a homestead, the 
value of which shall be limited and defined 
by law, to all heads of families, and a reason- 
able amount of personal property, the kind 
and value of which to be fixed by general 
laws,’’on the ground that “a law which, with- 
out any limitation as to value, specifies a 
kind of property that a debtor, solvent or 
insolvent, may acquire, by investing therein 
or diverting thereto his entire estate, to the 
exclusion of bona fide creditors, is neither 
‘ reasonable ’ 
as to amount, and is by far too generous to 
be just.” 

The other act was that of 1895, chapter 


‘wholesome’ in character nor 








89, which provided that “the avails of any 
policy or policies of insurance heretofore or 
hereafter issued upon the life of any person, 
and payable upon the death of such person 
to the order, assigns, estate, executors, or 
administrators of the insured, and not as- 
signed to any other person, shall, if the in- 
sured in such policy at the time of death 
reside or resided in this State, and leave or 
left surviving a widow or husband or any 
minor child, to an amount not exceeding in 
the aggregate the sum of five thousand dol- 
lars, inure to the separate use of such widow 
or husband or minor child or children or 
both, as the case may be, independently of 
the creditors of such deceased, and to such 
amount shall not in any action or proceed- 
ing, legal or equitable, be subject to the pay- 
ment of any debt of such decedent.” This 
was held to contravene article 1, section 10, 
of the the United States, 
which enacts that no State shall pass any 


Constitution of 


law impairing the obligation of contracts, 
and with article 6, section 12, of the Consti- 
tution of South 
substantially similar provision. 


Dakota, which contains a 


The Westminster Gazette, in a recent is- 
sue, well remarks that apparently no subject 


is protected from the “ advanced school” of 
American journalism, and mentions what it 
regards as a startling illustration. An emi- 
nent queen’s counsel — one of the leaders of 
the English bar — not long ago received a 
letter, which read as follows: “ The editor of 
the New York 


preparing an elaborate and notable Easter 


— notifies me that he is 


edition, to be filled with articles of a most 
important character. Tle bids me to present 
his compliments to you, and to ask you if 
you will be so good as to write a short argu- 
ment on the subject of ‘ Christ’s Rising from 
the Dead,’ stating whether, in your opinion, 
there is any evidence of this which would be 
acceptable in a court of law.” 
the busy and learned recipient of this extra- 


Needless to say, 


ordinary letter has replied that he has neither 
time nor disposition to write such an article. 


The Constitution of the State of Utah, re- 
cently admitted into the Union,’ contains, 
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among other provisions, one to the effect 
that in capital cases the right of trial by jury 
shall remain inviolate, but in courts of gen- 
eral jurisdiction, except in capital cases, the 
jury shall consist of eight jurors, and in 
courts of inferior jurisdiction, of four jurors. 
While in criminal cases the verdict must be 
unanimous, in civil cases three-fourths of the 
jury may find a verdict; also, a jury in civil 
cases shall be considered waived, unless de- 
manded by the parties, or one of them. This 
provision was recently attacked in a case be- 
fore the Supreme Court of Utah (State v. 
Bates, 47 Pac. Rep. 78) as in conflict with 
the Federal Constitution, and therefore void. 
The court ruled that the amendment to the 
Federal Constitution regarding the right to 
trial by jury applies only to the United 
States government, and not to the States. 
The purpose of the provision of the Utah 
Constitution, as the court states it, is to “ se- 
cure the right to life, liberty and property, 
and the benefit of just laws. Hence, if a jury 
of eight men is as likely to ascertain the 
truth as twelve, that number secures the end, 
for there can be no magic in the number 
twelve, though hallowed by time. Intelli- 
gence, impartiality and integrity are qualifi- 
cations which enable and influence jurors to 
ascertain and declare the truth. Such a re- 
sult does not depend upon any particular 
number. Legal process must submit to re- 
form in the light of experience and advanc- 
ing intelligence. True principles must en- 
dure, but the methods, modes and means of 
securing their application to human conduct, 
human rights and duties —the social sys- 
tem — will change with development and 
progress and more complicated conditions.” 
The court was of the opinion that the people 
of the State had the power in the Constitu- 
tion to abolish the common-law jury or to 
change it, as they did, by reducing the num- 
ber from twelve to eight. The court cites, 
among other cases, Walker v. Lauvinet (92 
N. S. 90), wherein the United States Su- 


preme Court, nearly twenty years ago, held | 


that a trial by jury, in suits at common law, 
pending in the State courts, is not a privilege 
or immunity of national citizenship which 





the States are forbidden by the fourteenth 
amendment to abridge. While a State can- 
not deprive a person of his property without 
due process of law, this does not necessarily 
imply that all trials in the State courts af- 
fecting the property of persons must be by 
jury. The constitutional requirement is met 
if the trial is had according to the settled 
course of judicial proceeding, and due 
process of law is process according to the 
law of the land, as regulated by the law of 
the State. States, therefore, may, if they 
choose, provide for the trial of all offenses 
against the States, as well as for the trial of 
civil cases, in the State courts, without the 
intervention of a jury, or by some different 
jury from that known to the common law. 


—_— + —- 


TRIBUTES TO THE LATE MATTHEW 
HALE. 





| HE Albany Bar Association met on Saturday, 

the 27th inst., for the purpose of taking ac- 
tion on the death of Hon. Matthew Hale. Justice 
D. Cady Herrick called the meeting to order and 
proposed Judge John Clinton Gray, of the Court 
of Appeals, as presiding officer. Judge Gray was 
chosen chairman, and in accepting the honor said, 
in the course of some very feeling remarks: 

“Tt was my privilege to know Matthew Hale 
many years before my official life commenced in 
this city, and after I came here my acquaintance 
ripened into a friendship, which enables me to 
testify to his possession of rare mental accom- 
plishments and of remarkable abilities. I have 
had many occasions upon which to form an opin- 
ion of his capacity as a lawyer,and I unhesitatingly 
say of him that he had no superior at the bar in 
the manner of his preparation and presentation of 
cases. He was lucid in his statements, logical in 
his argument and always fair in his treatment and 
advocacy of the cause he undertook. He was one 
of the profoundest of lawyers, and one of the most 
skilful of counsel. His talents were very great, 
and they were manifest in other fields than that of 
jurisprudence. Independent in thought, fearless 
in utterance, he was always in the van in every 
movement which he believed to be on the right 
road for political and civic reform and progress. 
He gave it the powerful aid of his pen and of his 
voice. He allowed no considerations of personal 
convenience or of personal ambitions to interfere 
with his endeavors in behalf of the public good, 
and his zeal was by all conceded to be pure and 
disinterested. The activities of his life covered a 
wide range, and his example is valuable to all as 
that of one who set before him high standards in 
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his private and professional life, and who prac- 
ticed the best civic virtues. His life was one of 
great usefulness, and the State can ill afford to 
lose so public-spirited a citizen or the bar so 
brilliant an ornament. 

* Matthew Hale was made to inspire confidence, 
affection and respect in all who came in touch 
with him, and he leaves behind him the imperish- 
able legacy of an untarnished reputation and of a 
name held in high honor by his fellow-citizens. 
His was the record of a brave and noble life. The 
world is the richer for the lessons it teaches, 
though we, who knew and loved him through 
these many years, are the poorer for his taking 
off.” 

Messrs. Abraham Lansing, Isaac Lawson, 
Lansing Hotaling, Marcus T. Hun and Hon. 
Clifford A. Gregory were appointed a committee 
to draft suitable resolutions. 

The Hon. Hamilton Harris followed in an 
equally feeling tribute to the deceased. He said 
in substance: 

“Our hearts were saddened by the announce- 
ment of the death of the Hon. Matthew Hale. His 
fine natural endowments had been thoroughly 
trained and cultivated in the best schools and uni- 
versities. When he came to the study of the law 
he brought a mind well fitted to grasp its princi- 
ples, and attain a thorough knowledge of the law 
with the highest qualifications for success. 

“Crowned with these laurels, he, more than a 
quarter of a century ago, became a member of 
this bar. He at once took his place amongst us in 
the foremost ranks, and maintained it to the end. 
His career has been eminently successful. He has 
been engaged continuously in important cases, 
many of which were of great magnitude. His 
practice extended to all branches of the profession. 
He was equally able as a counselor, an advocate 
at the Circuit, and a pleader in the highest courts. 
He was fully equipped for any work of the pro- 
He had a peculiarly well and evenly bal- 
anced mind; his faculties worked so harmoniously 
that he was able to get the greatest possible re- 
sults out of his abilities. He brought intense labor 
and persevering application to the cases in which 
he was employed. He was dexterous and adroit 
in their management. His arguments were logi- 
cal and forcible. His addresses to jurors and be- 
fore the bench were plain, lucid and direct state- 
ments, exactly fitting his case without any attempt 
at flight of fancy or flourish of oratory. He was 
always sincere and earnest. His affable and cour- 
teous manners added grace to his efforts. He 
achieved a splendid reputation as a successful ad- 
vocate, and will long be remembered as an accen- 
plished lawyer.” 

Extemporaneous remarks were also made by 
District Attorney Eugene Burlingame, Hon. 
Edwin Countryman, Lewis E. Carr, Judge William 
L. Learned and Mr. George L. Stedman. 


fession. 





PLEADING! NEGLIGENCE. 


[* actions of tort for injuries resulting from 
negligence, the common law required that the 
declaration should show that the act or conduct 
of the defendant by which the plaintiff was in- 
jured was a negligent act or negligent conduct, 
and this was sufficiently made to appear when the 
declaration stated the injurious act or conduct and 
averred the same to have been negligently done or 
suffered to be done by the defendant (1). 

The common law never required in “ actions on 
the case”’ for negligence that the plaintiff's title or 
the defendant's liability should be specially stated. 
And in this, as in other cases, the objects of good 
pleading were best subserved by the allegation of 
conclusions of fact. Conclusions of fact are dis- 
tinguished from the evidence on the one hand and 
from conclusions of law on the other; and whereas 
it would be infinitely tedious to have the evidence 
stated in the declaration, it would, at the same 
time, utterly confound the functions of court and 
jury for the plaintiff to allege in his complaint 
only legal conclusions. But the beauty and ex- 
cellence of good pleading consisteth in that it 
condemns the allegation of conclusions of law 
and the recitation of the evidence, and requires the 
ultimate facts as established by the evidence to be 
stated (2). 

And negligence, in the sense in which we now 
use it —that is, as descriptive of the conduct of 
parties —is a conclusion of fact, and being such, 
it is sufficient to allege it. It would subserve no 
good purpose to state in the declaration the man- 
ner or mode of doing the thing which occasioned 
the injury, and which is characterized as being 
negligent. Thus, at common law the following 
was considered a sufficient allegation of negli- 
gence, to wit: ‘“ For that defendant so negligently 
drove his horse and carriage that the same struck 
against the horse and carriage of the plaintiff,” 
whereby, etc. Where the declaration points out 
the act of the defendant which occasioned the injury 
to the plaintiff, and characterizes this action as being 
negligent, this is sufficient. For says Mr. Chitty: 
“ With regard to the statement of the injury itself, 
it is frequently sufficient to describe it generally, 
without setting out the particulars of the defend- 
ant’s misconduct. Thus, in an action on the case 
for inducing the plaintiff's wife to continue ab- 
sent, it is sufficient to state that the defendant 
unlawfully and unjustly persuaded, procured and 
enticed the wife to continue absent, by means of 
which persuasion she did continue absent, whereby 
the plaintiff lost her society, without setting forth 
the means of persuasion used by the defendant (3). 





(1). Stephenson vy. R. R. Co., 34 Pa. R. 619; 
Chitty Pleading, vol. 1, p. 212. 

(2). Gould’s Pld., pp. 152-169, ch. 3; Stephen on 
Pld., pp. 229-280; Chitty on Pld., pp. 209-300. 

(3). Chitty on Pld., p. 380. 
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But, to quote from the same author, the cer- 
tainty required in pleading depends on the circum- 
stances of each case; and there are some acts or 
conduct which cannot be sufficiently described by 
merely alleging that they were negligently done 
or suffered; or, rather to so characterize the act 
or conduct does not convey sufficient notice to the 
defendant of the charge against him. Thus, the 
declaration charged, that a fire, was caused wholly 
by the default and negligence of the defendant, 
such averment was held to be “ broad enough to 
impute negligence to everything that the defendant 
did or suffered to be done” (4). 

It is true that the declaration need only show a 
prima facie liability; and if a defendant is the neg- 
ligent cause of a fire, it may appear at first blush 
that the declaration shows a prima facie liability. 
But rules of pleading are framed with reference to 
practical results, and on a declaration so general 
as this a defendant would not know what act of 
his life was characterized as negligent. Under 
such a general charge of negligence, the plaintiff 
might show on the trial a cause leading to the 
fire which had its inception six months before the 
fire; such, for example, as suffering grass to grow 
and decay on a right of way. There might be 
fifty different causes on which the plaintiff could 
rely on the trial under such a general charge, and 
the defendant would come down to the trial igno- 
rant of which one of the fiity possible different 
causes of the fire he might be called on to meet; 
so, in such cases the declaration must point the 
mind of the defendant to some particular act of 
negligence. This accords likewise with the prin- 
ciples of pleading, since the declaration is intended 
as a notice to the defendant of the evidence which 
will be offered against him on the trial; and if 
the declaration is framed in such general terms 
that almost any evidence can be offered under it, 
on the general subject, at the trial, then such 
declaration is lacking in that certainty which the 
law requires (5). 

And this, too, is important, for whilst under the 
modern lax rules of practice a defendant can, with- 
out demurring, object on the trial for many de- 
fects, by a motion to exclude the evidence when 
offered, yet if a declaration be wanting in that 
certainty which the law requires, and the defend- 
ant, instead of demurring, or by a motion to make 
more certain, goes on to trial, then he cannot, 
after coming down to the trial with things in this 
plight, claim that he is surprised by the introduc- 
tion of any particular evidence of negligence, and 
move to exclude the evidence, because the answer 
will be that, if the declaration is lacking in cer- 
tainty now, it was so deficient when filed, and 


(4). Brinkman v. Bender, 92 Ind. 234; Louis- 
ville, etc., R. Co. v. Hicks, 37 N. E. R. 44. 

(5). Pennsylvania Co. v. Marion, 104 Ind. 239; 
Railway Co. v. Kurtz, 35 N. E. R. 201. 








when you had ample opportunity to object—leges 
subserviunt vigilanti, non, etc.—it is too late to 
object (6). 

The acts constituting negligence are frequently 
related as cause and effect, and consist of several 
successive steps, and each link is necessary to con- 
stitute the chain. If one be omitted, the chain is 
broken, and the declaration is defective. Thus, 
a long freight train was descending a steep grade; 
the brakes were very defective; by reason of the 
defective brakes the train acquired a great speed; 
the plaintiff, a brakeman, attempted to set the 
brakes, but could not, and in passing from one 
car to another to and for the purpose of setting 
the brakes on a forward car, fell off and was seri- 
ously injured; therefore he sues, etc. This is a 
substantial statement of the declaration in a 
recent reported case (7). 

Now, a little examination and reflection will 
demonstrate that this declaration is fatally defec- 
tive in that, waiving other defects, it fails to con- 
nect the plaintiff's injury with the defective brakes, 
admitting that the defective brakes were a result 
of defendant’s negligence. We may admit that 
the brakes were negligently defective, if I may 
use such a term, and that in consequence of these 
defective brakes the train acquired a rapid and 
dangerous speed, yet it is not alleged that the 
speed of the train, or the defective brakes, inad 
anything to do with plaintiff's falling from the 
train. The plaintiff may have fallen from the train 
through his own negligence (8). 

A majority of the State courts, I believe, hold 
that the plaintiff must not only show negligence 
on the part of the defendant, but must allege that 
he was free from negligence; and whilst this mod- 
ern rule of pleading is contrary to both the old 
rules of pleading and evidence—to pleading, be- 
cause it requires the plaintiff to anticipate the 
defense of his adversary, and negative facts which 
“do not appear,” which was formerly never re- 
quired except in pleas of abatement and such pleas 
as were not favored by the law, and contrary to 
the rules of evidence, because it requires the 
plaintiff to prove a negative (9). 

Yet it is now too firmly established to be shaken 
in the States which so hold. (Barr v. Railroad 
Co., 37 N. E. R. 816; Conner v. Railway Co., 105 
Ind. 346; Chicago R. Co. v. Braryan, 37 N. E. 
R. 193.) In pleading his freedom from negligence 
the plaintiff may do so in general terms. Thus, 


(6). Gould’s Pld., 461-467, ch. 9; Stephen on 
Pld., 125. 

(7). Louisville R. Co. v. Miller, 37 N. E. R. 
347: Railroad Co. v. Rainbolt, 99 Ind. 55. 

(8). Railway Co. v. Snyder, 117 Ind. 435; Mur- 
ray v. Silver City R. Co., 9 Pa. R. 374. 

(9). Meyer v. King, 16 So. R. 247; Hickman’s 
Case, 66 Miss. 154; Greenleaf on Evidence, vol. 1, 
Pp. 220. 
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where a freight train was loaded with coal, and in 
consequence of too much coal being piled up on 
each car, a brakeman, in going from one car to 
another to set the brakes, fell and was injured by 
reason of the piled-up coal rolling from under 
It was held that 
“the general allegation of negligence on the part 
of the defendant, and of freedom from fau!t on the 
part of the plaintiff, rebutted any inference that 
the plaintiff loaded or assisted in loading ”’ (10). 

Of course, if the plaintiff had assisted in 
loading the car, he would have been aware of the 
danger to which he was exposed in acting as 
brakeman on an overloaded freight car, and so 
would have been guilty of negligence in thus act- 
ing. But the general allegation of freedom from 
negligence negatived any such presumption. 

It is not necessary to allege plaintiff's freedom 


him and causing him to fall. 


from negligence when the same is a presumption 
from the facts stated. ‘* Thus, where the declar- 
ation stated that the plaintiff was lawfully a pas- 
senger in defendant's passenger car, and that the 
giving away of a railroad bridge precipitated him 
into the river below, inflicting on him the injury 
complained of,” it was held that the presumption 
of negligence on the part of the plaintiff was re- 
butted by these averments (11). 

In pleading negligence the plaintiff is frequently 
placed at great disadvantage by reason of the fact 
that he is ignorant of the causes which lead up to 
He, of course, knows that 
he was injured by the defendant, but as to exactly 
how that injury was caused he may be unable to 
state. And this is frequently the case where the 
injury results in the death of the party injured, 
and the suit is brought by his administrator, or 
other personal representative. This representative 
was not present at the time of the injury, the in- 
jured person is dead, and perhaps there is no 


and caused his injury. 


person living to whom he can go for information; 
and in such cases, if he brings suit at all, he can 
allege little else than the fact that the plaintiff's 
intestate came to his death through the negligence 
of the defendant. Legislators have not been un- 
mindful of this great disadvantage under which 
the plaintiff labors, and in most of the States have 
made the fact of the death of a person caused by 
the running of trains prima facie evidence of negli- 
gence. And the courts also have animadverted on 
this difficulty on the part of the plaintiff, and have 
to some extent relieved him by applying that 
familiar principle of pleading, that where the facts 
lie more especially in the knowledge of the de- 
fendant, a general system of pleading is allowed— 
that is to say, the rules of pleading which require 
that the declaration shall be certain to a general 


(10). Louisville, etc., R. Co. v. Hicks, 37 N. E. 
R. 45. 

(11). Louisville, etc., R. Co. v. Miller, 37 N. E. 
R. 347; Railroad Co. v. Rainbolt, 99 Ind. 551. 








intent are so far relaxed as to require the lowest 
degree of certainty onlythat is common certainty (12). 

The fact that the circumstances surrounding the 
transaction lie, usually, more especially in the 
knowledge of the defendant, has occasioned that 
rule of pleading negligence which requires greater 
certainty in a plea of negligence than in a declar- 
ation founded on negligence. Mr. Chitty well 
illustrates this distinction when he says “ that the 
difference is between the case where the plaintiff 
in his declaration lays a charge on the right of the 
defendant, and where the defendant in his plea 
prescribes in right of his own estate; in the former 
case the plaintiff is presumed to be ignorant of 
the defendant's estate, and therefore need not state 
it, but in the latter the defendant, knowing his 
own estate, in right of which he claims a (13) 
privilege, must set it forth.” 

Hence the rule is that a plea of negligence must 
state all the facts, and must show by a direct alle- 
gation of the facts that the plaintiff was guilty of 
contributory negligence. (Johnson vy. Louisville 
R. Co., 16 So. R. 76; Railroad Co. v. Herndon, 14 
So. R. 287.) For the plaintiff to successfully and 
properly plead negligence, he must show, in an 
action ex delicto, first, a defect in the cars, road- 
bed, implements, tools, ete., of the defendant; 
second, he must show a knowledge, either actual 
or imputed, of this defect on the part of the de- 
fendant, and that this knowledge came to the 
defendant in time for him to have remedied the 
defect; third, he must show that he was without 
knowledge of the defect, or a promise on the part 
of the defendant to repair, and a breach of that 
promise; fourth, in most of the States he must 
his ireedom from negligence, and, 
fifthly, he must show that in consequence and as 
a direct result of these things he was injured. 
The doctrine of res ipse loquitor has no place in 
actions ex delicto, and this doctrine can only be 
relied on where the defendant can allege the injury 
he received as a breach of contract; and even in 
cases of contract the defendant is not an insurer 
of the safety of the plaintiff; so even here the 
plaintiff must show, in addition to the injury, a 
defect on the part of the defendant — that is, must 
allege som fact which shows that at the time of 
the injury received the defendant was not keeping 
his contract. Any other doctrine would make the 
defendant an insurer of the plaintiff's safety. Here 
the defendant might well reply that he was in the 
railroad and not in the insurance business (14). 

Direct notice to the defendant of the existence 
of a defect is seldom shown, except in the case of 


show own 


(12). Stephenson v. Southern Pa. Co., 34 Pa. R. 
619; Rio Grande R. Co. v. Burnstein, 38 Pa. R. 
77; Ficklen v. Jones, 28 Cal. 618. 

(13). Chitty on Pleading, vol. 1, p. 370. 

(14). Louisville R. Co. v. Miller, 37 N. E. 


g 
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employes who threaten to quit if the defect is not 
remedied, and who are afterwards injured. Such 
notice is generally shown by alleging the iong 
existence of the defect, and the defendant being 
lield to the duty of inspection, is thus chargeable 
with notice (15). 

The plaintiff should state his injury fully, but 
there is no occasion to descend to the minute 
details. But the plaintiff should be careful to 
spread on the record every material and substan 
tial fact as to the nature of his injury (16). 

In pleading negligence, the plaintiff should 
avoid the common vice of duplicity —that is, al- 
leging in one count several distinct and separate 
causes of the injury —-that is, tracing the injury 
to several distinct and separate causes. This 
method of pleading, though it may not be a cause 
of demurrer under the loose code system, is still 
very objectionable to the court and confusing to 
the jury, and it best comports with the conven- 
ience of all parties, as well as being much to the 
interest of the plaintiff, to allege his several sep- 
arate and distinct causes of the injury in separate 
counts (17). 

Before drawing a declaration for negligence in 
the case of young practitioners, the attorney 
should consider carefully each item and each step 
necessary to constitute a cause of action. He 
should consider, first, the defect; second, knowl- 
edge of the defect on the part of the defendant; 
third, the absence of knowledge on the part of the 
plaintiff; fourth, the plaintiff's freedom from negli- 
gence, and, fifth, the injury. 

If he finds that he can answer all these questions 
satisfactorily, then he must allege them in due 
form and in order. Beginning with the defect, he 
must show what it was, and that it was a negligent 
dcfect, though this term negligence is in no sense 
sacramental; then he must proceed in regular order 
with the other requisites of his cause of action, con- 
necting each with the other as he proceeds, so that in 
the end he will find the injury alleged and the dam- 
ages as a necessary consequence of the preceding alle- 
gations. And thus the injury and damage will 
appear as a necessary result of the preceding alle- 
gations, and thus of the negligent conduct and 
acts of the defendant. 

LINTON D. LANDRUM. 

Cotumsus, Mississippi. 


A well-known lawyer is said to have received a 
postal card written as follows: “ Will you please 
tell me where you learned to write? I have a boy 
I wish to send to school, and I am afraid I may 
hit upon the same school that you went to.” 


(15). Railway Co. v. Adams, 105 Ind. 151. 
(16). Railway Co. v. Kurtz, 35 N. E. R. 201. 


(17). Atchison R. Co. v. Laimger, 42 Pa. R. 
343; Hoffman v. T. C. W. Co., to Cal. 416. 





PRACTICE OF MEDICINE. 


CONVICTION OF FELONY. 


Section 153 of chapter 661, Laws of 1893, as 
amended by chapter 398, Laws of 1895 (the 
Public Health law), providing that no person 
shall practice medicine who has ever been 
convicted of a felony by any court, applies to 
persons who had been convicted of a felony 
before the passage of the act. As to such per- 
sons the statute is not an ex post facto law, but 
is constitutional. 

Court OF APPEALS. 
Decided March 16, 1897. 

‘Tue PEOPLE OF THE STATE OF NEW York, Ap- 
pellant, v. BENJAMIN HAWKER, Respondent. 
Appeal from a judgment of the Appellate Di- 

vision, First Department, reversing a judgment of 

the General Sessions of the Peace for the city and 
county of New York convicting the defendant of 

a misdemeanor. 

John D. Lindsay and Robert C. Taylor for Ap- 
pellant; Hugh O. Pentecost for Respondent. 

_ 

Haicut, J.—The defendant was indicted in the 
Court of General Sessions of the Peace for a mis- 
demeanor, charging that on the 6th day of March, 
in the year 1878, the defendant was convicted in 
the Court of Sessions of Kings county of the 
crime of abortion, upon which he was sentenced 
to be imprisoned in the penitentiary for Kings 
county for the term of ten years; that afterwards, 
and on the 22d day oi February, 1896, at the city 
of New York, he did unlawfully practice medicine 
by examining, treating and prescribing for one 
Dora Hoenig against the form of the statute in 
such case made and provided. To this indictment 
he interposed a demurrer, to the effect that the 
facts stated in the indictment did not constitute a 
crime, in that the statute alleged to have been 
Violated is prospective in its application, or, if it 
is not prospective in its application, it is null and 
void, as being in violation of article 1, section 10, 
of the Constitution of the United States and of the 
fifth amendment to said Constitution, and also: of 
article 1, sections 1 and 6, of the Constitution of 
the State of New York. The demurrer was over- 
ruled by the court, and the defendant demanded a 
trial. A jury was then impaneled, and thereupon 
his counsel conceded all of the facts as stated in 
the indictment to be true. He then moved the 
court to advise the jury to acquit, upon the 
grounds set forth in his demurrer, which was re- 
fused, and an exception taken. The case was then 
submitted to the jury upon the charge of the 
court, and a verdict of guilty was subsequently 
rendered, upon which the defendant was sentenced 
to pay a fine. 

The statute under which the defendant was in- 
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dicted was chapter 661 of the Laws of 1893, as 
amended by chapter 308 of the Laws of 1895, and 
is known as the Public Health law. Section 140 
provides that “no person shall practice medicine 
after September 1, 1891, unless previously regis- 
tered and legally authorized, or ynless licensed by 
the regents and registered as required by this 
article; nor shall any person practice medicine 
who has ever been convicted of a felony by any 
court, or whose authority to practice is suspended 
or revoked by the regents on recommendation of 
the State Board.” Section 153, other 
things, provides “that person * * * 


among 
any 
who, after conviction of a felony, shall attempt to 
practice medicine, or shall so practice * * * 
shall be guilty of a misdemeanor, and on convic- 
tion thereof shall be punished by a fine of not 
more than $250 or imprisonment for six months 
for the first offense, and on conviction of any sub- 
sequent offense, by a fine of not more than $500 or 
imprisonment for not less than one year, or by 
both fine and imprisonment.” 

It is contended that this statute should be con- 
strued prospectively. Undoubtedly it has refer- 
ence only to misdemeanors committed after the 
passage of the act, but as to the felony charged as 
the former offense, we think it has reference to 
those committed before as well as after the pas- 
sage of the act. As we have shown, the provisions 
referred to are part of the Public Health law of 
the State, which provides a system for the preser- 
vation of the public health and the practice of 
medicine, and its provisions, so far as possible, 
should be construed as in harmony with each 
other. Section 140 of the act relates to the quali- 
fications of persons who shall be permitted -to 
practice medicine, and prohibits all persons not so 
qualified from engaging in such practice, including 
those who had ever been convicted of a feloriy. 
Section 153 provides for the punishment that shall 
be inflicted upon those who violate the provisions 
of the law. If the provisions of section 153 stood 
alone unexplained there might be some basis for 
the contention that it was intended to relate only 
to felonies thereafter committed, but when it is 
read in connection with the provisions of section 
140 it seems clear that such a construction was not 
intended, for that section expressly prohibits any 
person from practicing medicine “ who has ever 
The word “ ever” to 
our minds clearly indicates the legislative inten- 
tion to prohibit the practice of medicine on the 
part of any person who has been convicted of a 
felony either before or after the passage of the 


been convicted of a felony.” 


law. 

Is the law in question violative of the provisions 
of the Constitution of the United States, which 
provides that no State shall pass any bill of at- 
tainder or ex post facto law? (Art. 1, sec. 10.) We 
can hardly believe the claim to be serious that the 
provisions of the law constitute a bill of attainder. 





If such is the case, then every statute which pro- 
vides for an additional punishment for the com- 
mission of a crime after a former conviction must 
fall within the condemnation of the Constitution. 
Bills of attainder having been abolished in this 
country upon the adoption of the Constitution of 
the United States, but little is known with refer- 
ence to their peculiar characteristics. In Eng- 
land a bill of attainder was understood to be “ the 
stain or corruption of the blood of the criminal 
capitally condemned,” the effect of which was that 
the party attainted lost all inheritable quality, and 
could neither receive nor transmit any property 
or other rights of inheritance. The bills were acts 
of parliament relating to a certain specified person 
or persons usually named in the acts, in which 
they were convicted, sentenced and punished with- 
out a judicial trial, and generally without the pres- 
ence of the accused or his counsel, or an oppor- 
tunity to be heard, or to establish his innocence. 
(Ex parte Garland, 4 Wall. 333, 387.) It will thus 
readily be seen that the provisions of the Public 
Health law have none of the characteristics of a 
bill of attainder. 

A more serious question is presented with refer- 
ence to the contention that the law is ex post facto. 
An ex post facto law, as defined by Chief Justice 
Chase in the case of Calder v. Bull (3 Dallas, 386), 
is one that punishes as a crime an act done before 
its passage, and which, when committed, was not 
punishable; and an act that aggravates a crime or 
inflicts a greater punishment than the law an- 
nexed to it when committed; or a law that alters 
the rules of evidence in order to convict an of- 
fender. It is not contended that the law in ques- 
tion makes any change with reference to the 
felony of which the defendant was convicted, or 
that there has been any aggravation or change, 
with reference to the punishment provided there- 
for. What has been done is the creation of a new 
offense, a misdemeanor after a felony, dependent 
upon acts thereafter committed in violation of the 
statute and providing a punishment for such mis- 
demeanor. It is in the nature of providing punish- 
ment for a second or an additional offense, and it 
is claimed, with reference thereto, that it operates 
to deprive the defendant of his rights of property, 
of his right to earn a living by the practice of 
medicine, and that, by being deprived of this right, 
the effect is to aggravate his punishment for the 
felony. The difficulty, however, with this con- 
tention is, that it does not appear from the record 
in this case that he ever had any right to practice 
the profession of medicine, and that no presump- 
tion can be indulged in to that effect. The felony 
of which he was convicted was not based upon 
the charge that he was a physician or a practitioner 
of medicine. He was charged with naving com- 
mitted an abortion, and upon this charge he was 
convicted. Whether he was a physician or not 
was entirely immaterial, so far as determining 
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whether that crime had been committed. It does 
not now appear that he ever studied medicine a 
day in his life; that he ever received a diploma 
from any medical college or university; that he 
was ever registered or licensed to practice medi- 
cine, or that he ever did practice before the 22d 
day of February, 1896, the charge upon which the 
indictment in this founded. So that 
there is an entire absence of any evidence show- 
ing, or tending to show, that he was deprived of 
any rights of property, or of means of earning a 


case Was 


livelihood, that he theretofore enjoyed and pos- 
sessed. 

One of the highest functions of government is 
the preservation of the public health. It was for 
this purpose that the law in question was enacted. 
Under it delicate and important duties are in- 
trusted to physicians, involving skill, ability, learn- 
ing and integrity. The Constitution provides that 
no person shall be deprived of life, liberty or prop- 
erty without due process of law, yet this provision 
of the organic law is made subordinate to that oi 
paramount necessity,andthe rights secured thereby 
to the citizen must yield to that of the preserva- 
tion of the public health. The property of a citi- 
zen may be seized and burned if, in the judgment 
of physicians, it is infected and liable to cause the 
spread of contagious disease. He may be certified 
into an insane asylum or carted away to a pest- 
house, and there restrained and imprisoned if, in 
the judgment of the physician, such a restraint 
and detention is advisable, and under certain cir- 
cumstances the physician, in his practice, may de- 
stroy life if, in his judgment, it be necessary to 
save another life. Aside from these important 
duties and privileges, the physician is admitted 
into the family circle. He is intrusted with the 
family secrets of physical ailments and defects. He 
is permitted to administer powerful drugs and 
poisons, and is intrusted with the care of the 
lives, health and welfare of its members. The 
patients, as well as the public, are deeply inter- 
ested in having the person in whom such trust 
and confidence is reposed possess all the skill, 
ability, learning and integrity that is required for 
the proper and faithful discharge of the duties and 
trust imposed in him. The legislature, therefore, 
in the exercise of its discretion under the police 
powers of the State, may, by act, impose reason- 
able conditions and requirements under which in- 
dividuals may practice the profession of medicine, 
and to restrain and prohibit all persons not com- 
plying therewith from engaging in such practice. 
This power of the legislature was fully recognized 
in the Dent case by the Supreme Court of the 
United States. (129 U. S. 114.) In that case the 
statute required every practitioner of medicine to 
obtain a certificate from the State Board of Health 
that he was a graduate of a reputable medical col- 
lege, in a school of medicine to which he be- 
longed, or that he had practiced medicine in the 





State continuously for ten years prior to the pas- 
sage of the act. Persons who continued to prae- 
tice without such certificate were declared to be 
guilty of a misdemeanor. Dent was a physician 
and had practiced his profession for five years.® 
He continued to practice after the time prescribed 
by the act. He as indicted, tried and convicted, 
and that judgment on review was affirmed by our 
highest Federal Court. 

One of the conditions imposed upon persons 
who seek to practice medicine is that they sha!l 
The 
presumption of bad character attaches to a person 
Formerly it not 


possess a good moral character (sec. 145). 


convicted of a_ felony. was 
thought safe to allow him to be sworn as a wit- 
He may now be sworn and give his testi- 
but the fact that felon 


shown to impeach his credibility, and the jurors, 


ness. 
mony, he is a may be 
in the exercise of their judgment, may disregard 
his testimony. The defendant knew at the time 
he committed the felony that the presumption of 
bad character would follow his conviction, ard 
that he would have to bear the resulting conse- 
quences. Ii, therefore, the legislature may impose 
conditions upon which persons of good trioral 
character shall engage in the practice of medicine, 
and may impose a punishment for all persons vio- 
lating the conditions, it appears to us that the 
legislature may also prohibit from practicin,z a 
person who has been convicted of a felony, whose 
character is presumed to be bad, who has never 
hefore studied or practiced medicine, and who has 
not conformed to a single condition or require- 
ment of the statute under which other persons are 
licensed to practice. 

The defendant has been deprived of no rights 
secured to him either by the United States or State 
Constitutions. 

The judgment of the Appellate Division should 
be reversed, and that entered upon the conviction 
affirmed, and the proceedings should be remitted 
to the Court of General Sessions of the Peace in 
and for the city and county of New York, there 
to be proceeded upon according to law. 

All concur (BartLetr and Martin, JJ., in re- 
sult solely on the ground that the record contains 
no evidence that the defendant, at the time of his 
conviction, or at any other time, was a physician) 
except O'Brien, J., who dissents as per following 
memoranduin: 

I think it 
was correctly decided in the court below, for these 


“T cannot concur in this judgment. 


reasons: 

“1. The statute is wholly prospective. 

“2. The statute in question punishes the de- 
fendant for an offense committed twenty-five years 
ago, and of which he was then convicted, and for 
which he was punished. This statute plainly in- 
flicts an additional punishment, and is in conflict 
with the Constitution.” 

Judgment accordingly. 








THE ALBANY LAW JOURNAL. 








ae 


MEASURE OF DAMAGES IN CASES OF IN- 


ABILITY TO CONVEY GOOD TITLE TO 
LAND. 


) HAT the decisions on this subject are irrecon- 

cilable is not surprising when one considers 
the diversity of opinion as to the ground upon 
the made in this regard be- 
tween the case of a vendor's breach of a contract 


which distinction 
for the sale of realty and the like breach of a con- 
tract for the sale of chattels, rests. 

In Drake v. Baker (34 N. J. L. 358), the New 
Jersey Supreme Court held, that where one agrees 
to sell real estate and subsequently discovers that 
his title is defective, and is on that account unable 
to complete his bargain, nominal damages only 
but limited the 
scope of the rule to the case of a vendor unable to 


can be recovered against him, 
perform by reason of a defect in his title, which 
was unknown to into the 
In Gerbert v. Congregation of the Sons 
of Abraham (35 Atl. 1121), the Court of 
Errors and Appeals overrules this case and, fol- 
Fothergill (L. R. 7 H. L. 158), 


rule the recovery to 


him when he entered 
contract. 


Rep. 


lowing Bain vy. 
that 
nominal damages applies to every case where the 


holds the restricting 
vendor fails to convey through inability to make 
title; and that the rule is the same, whether the 
vendor has been guilty of fraud or not. 

In several of the States a rule exactly the re- 
verse of that adopted in New Jersey prevails. In 
bad 


treated as irrelevant to the question of the dam 


these States the vendor's good or faith is 
ages to be awarded, and in either case a recovery 
ot substantial 
Marketable Titles to Real Estate, 213.) 

The doctrine which finds general favor in this 


damages is allowed. (Maupin’s 


country seems to be that which prevails in New 
York. 


in good faith, believing he has a good title, and 


By this, while a vendor contracting to sell 
afterwards discovering his title to be defective, for 
that 
fuses to fulfill his contract, is held liable to nomi- 
nal damages only (Conger v. Weaver, 20 N. Y. 
140; Cockraft v. The N. Y. & H. R. R. Co., 69 
N. ¥. 908), where he is with 
wrongful conduct, as where he fraudulently mis 
the his 
when he knows he is with- 


reason, without any fraud on his part, re- 


yet, chargeable 


represents or conceals state of title, or 
covenants to convey 
out authority to do so, even though he acts in 
yood faith, believing that he will be able to pro 
held 


(Pumpelly v. 


cure a good title for the purchaser, he is 
liable for the loss of the bargain. 
Phelps. 40 N. Y. 59.) In this latter instance, how- 
ever, if the purchaser knew, at the time he entered 
into the contract, that the ability of the vendor to 
convey good title depended upon a contingency, 
his recovery is limited to nominal damages, for 
under such circumstances the vendor can scarcely 
be said to have been guilty of wrong doing. (Ma- 
graff v. Muir, 57 N. Y. 155.) 

For a discussion of the reasons advanced for and 





against each of these rules,see Maupin on Market- 
able Titles to Real Estate, sec. 90, etc.; 3 Sedg. on 
196; Sedg. El. of Dam. 320.--University 
Law Review. 


Dam. 


ons ~ -_ 


Aotes of Recent Amevican Decisions. 


Carriers — Negligence — Assisting Passenger on 
Train.— According to a recent decision of the 
Court of Civil Appeals of Texas, the mere fact 
that a train fails to stop the usual and reasonable 
time to enable passengers exercising ordinary dili- 
gence to get on and off does not constitute negli- 
gence as to a person who gets on to assist a pas- 
senger, and is injured in getting off after the 
He must give notice of his in- 
tention to alight before getting on. (International 
& G. N. R. R. Co. v. Satterwhite, 38 S. W. 
Rep. 401.) 


train has started. 


Constitutional Law -- Actions Against State.— 
The Supreme Court of the United States has re- 
cently declared, in consonance with its prior rul- 
ings, that a_ suit State from 
seizing private property under authority of an un- 


to enjoin officers 
constitutional statute is not a suit against the 
State (Scott v. Donald, 17 Sup. Ct. Rep. 262), 
and that a suit for damages against State officers, 
who have seized and carried away private prop- 
erty under color of an unconstitutional statute, is 
not a suit against the State, within the prohibition 
of the eleventh amendment. (Scott v. Donald, 17 
Sup. Ct. Rep. 265.) From this latter decision Mr. 
Justice Brown dissented. 


Services Rendered in Expectation of 
Marriage.— In Lafontain v. Hayhurst (36 Atl. 
Rep. 623) it is heid by the Supreme Judicial Court 
of Maine that services rendered in expectation of 
marriage with the party served, and without any 
expectation of other remuneration, will not sus- 
tain an action of assumpsit, even though the pariy 
served refuses the expected marriage. The rem- 
edy, if any, is an action for breach of the contract 
to marry, and the offering in evidence the services 


Contract 


as elements of damages. 


Equity — discovery -- forged _ letters.-- A 
bill in equity may be maintained for the recovery 
of letters written by complainant to her son, and 
by the son to her, where the former were wrong- 
fully taken by defendant from possession of the 
son, and the latter from complainant’s possession. 
(Dock v. Dock [Penn.], 36 Atl. Rep. 411.) 


Judge —- Misconduct on Trial. When a judge, 
after the jury has retired, goes to the door of the 
jury-room at the request of that body, and returns 
an informs counsel that the jury, through its fore- 
man, had requested a repetition of certain instruc- 
tions, his acts constitute such misconduct as will 
conviction. (State v. 


justify a reversal of a 
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Wroth [Supreme Court of Washington], 47 Pac. 
Rep. 106.) 


Husband and Wife — Domicile— The Supreme 
Court of New Hampshire has recently decided 
that, under the married women’s property acts, 
and the other enabling statutes which have re- 
moved the wife’s disabilities, 
her abandonment by her husband, acquire a sep- 
arate domicile in another State, and on her death 
her estate will be administered under the laws of 
the new (Shute v. Sargent, 36 Atl. 
Rep. 282.) In the case in hand the husband, who 
was domiciled in Massachusetts, had expressed his 


she may now, aiter 


domicile. 


assent to his wife's will in writing on the back, as 
required by the statutes of that State, while they 
were living together as husband and wife. After 
the abandonment the wife became domiciled in 
New Hampshipe, whose laws do not recognize the 
binding nature of such an assent, and the court 
decided that it was inoperative, and that the hus- 
band took his share of her estate under the dis- 
tribution law of New Hampshire. 


Municipal Corporation — Negligence —Accident 
to Travelers.— In McHugh v. City of St. Paul, it 
is held by the Supreme Court of Minnesota that 
a city is not ordinarily liable for an injury to a 
traveler while straying outside of an unfenced 
street, when the whole street is safe and conven- 
ient to travel upon, and that a city is under no 
obligation to light its streets, where they are safe 
and convenient for travel the whole width, unless 
the duty to do so is imposed by its charter. 


Health to 
Grant Certificate of Admission to Practice.— The 
Supreme Court of Missouri has lately ruled that 
the State Board of Health has no authority to 
refuse a certificate authorizing an applicant to 


Physicians — Refusal of Board of 


practice medicine in the State, on the ground that 
the medical college from which he had graduated 
had not complied with a resolution of the board 
requiring every college, by a certain date, to fur 
nish the board with a list of its matriculates and 
the basis of their matriculation, when it appears 
that the applicant was graduated before the college 
the that, 
though mandamus will not lie to compel the State 


received notice of resolution; and 
Board of Health to issue a certificate to practice 
medicine, when they have determined that the ap- 
plicant is not a graduate from a medical college 
“in good standing,” the decision of that question 
being within their discretion, yet the question of 
good standing cannot be made to depend merely 
on whether the college has complied with a reso- 
lution of the board such as mentioned above, the 
statute giving them no such power; and that a 
mandamus will accordingly issue in such a case to 
compel the granting of the certificate. (State v. 
Lutz, 38 S. W. Rep. 323.) 


Torts —Joinder of Actions — Animals.— The 





Supreme Court of New Jersey decides, in State y. 
Wood (35 Atl. Rep. 654), that a joint action will 
not lie against the separate owners of dogs which 
unite in destroying the property of a third person. 
Each person is liable only for the damage done by 
his own dog, and not for.that which is done by 
the dogs which do not belong to him. This rule 
applies to all by animals. 
Citing Denny v. Correll, 9 Ind. 72 (1857); Bud- 
dington v. Shearer, 20 Pick. (Mass.) 477 (1838); 
Van Steenburgh v. Tobias, 17 Wend. (N. Y.) 562 
(1837); Auchmuty v. Ham, 1 Denio (N. Y.) 495 
(1845); Partenheimer v. Van Order, 20 Barb. 
(N. Y.) 479 (1855); Adams v. Hall, 2 Vt. 9 (1829). 


cases of trespass 


——_q____- 


HRotes of Recent English Cases. 


Corporations — Meetings —-Vgting — Proxies— 
l“iva I’oce Vote.— In Ernest v. Loma Gold Mines, 
Ltd. ({1897] 1 Ch. 1), the Court of Appeal of Eng- 
land has affirmed the decision of Justice Chitty 
([ 1896] 2Ch. 572) that on a viva voce vote, atameet- 
ing of a corporation, the vote of each person who 
holds a proxy must be counted as a single vote, 
and not as a vote for each person for whom he 
holds a proxy; and that when a notice calling a 
special meeting was accompanied by a circular 
from the secretary and directors with a proxy at- 
tached, asking for the return of the proxy in sup- 
port of the resolution, the date of the meeting 
being left blank in the proxy by a printer's error, 
and several of the members executed and returned 
their proxies duly stamped without filling up the 
blanks, which were filled up by the secretary be- 
fore the proxies were lodged with the corporation, 
the proxies were valid. 


Trustees — Breach of Trust — Improper Invest- 
ment Application 


Turner held £900 upon trust for the plaintiffs, with 


for Relief. [vimey and 
power to invest upon real securities, under the will 
of Mrs. Strong, who died in 1876. Ivimey was a 
solicitor, and was allowed by his co-trustee, who 
was a linen-draper, to manage the trust fund. In 
i880 he invested it upon a mortgage of freehold 
property, consisting of an undivided moicty of a 
common and an undivided fourth part of china- 
No obtained. The 


property mortgaged turned out insufhicient, and 


clay works. valuation was 
this action was brought to recover the loss against 
Ivimey and the executors of Turner, who had died. 
The executors of Turner asked for relief under the 
Judicial (1896, the 
ground that they had acted “ honestly, reasonably, 


Trustees act section 3), on 
and ought fairly to be excused.” This appeared to 
be the first application of the kind. Byrne, J., re- 
fused the application on the ground that Turner 
had not acted reasonably in the matter. (Re 
Turner [deceased] Barker v. Ivimey, H. C. of J. 
Chan. Div.) 
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Legal Hotes of Pertinence. 

A criminal lawyer of long experience at the Bar 
was heard to say the other day: “I have made 
juries in murder cases an especial study. There are 
a large number of men — larger than most people 
suppose — who have scruples about finding death 
as a punishment for a murderer. I used to make 
it my business to study jurymen’s faces and see if 
I could read by the lines whether or not they had 
scruples about the death sentence. I gave this up, 
though, as being beyond my power of comprehen- 
sion. Later, continued study of the jury-box led 
me to a discovery. That was what in nine cases 
out of ten a jury composed mostly of tall, lean 
men would, when the evidence was sufficient, never 
have the slightest hesitation about fixing extreme 
sentence. On the other hand, a jury where short, 
fat men predominated in number would occupy 
twice as much time in finding its verdict, and when 
brought in it would generally be a term of im- 
prisonment for the murderer.” 


A bill has been introduced at Lansing requiring 
that all menu cards or bills of fare in restaurants 
or hotels shall be printed only in the English lan- 
guage. Is the consideration of such a bill a mat- 
ter for which the people of this State pay legis- 
lators? And in the title the worthy legislator him- 
self uses the word “menu.” It is said that the 
reason for the introduction of the bill is a per- 
sonal one. Our friend, the originator of the meas- 
ure, was in Chicago a short time ago. The bill of 
fare was mostly in French. He started at the head 
and said to the waiter: ‘‘ Give me some of that.” 
He got soup. He skipped down the list a little 
way and tried again. He got another variety of 
soup. He was hungry and went pretty well to the 
bottom of the card and got toothpicks. You 
would have felt annoyed yourself.—Michigan Law 
Journal. 


In New Jersey they vote with ballots enclosed in 
envelopes. When the election officers of Madison 
township were counting the ballots Tuesday, they 
found in one envelope a dollar bill. One member 
of the board thought it must be taken as a re- 
jected ballot and strung as such. The other mem- 
bers thought differently, and after some discussion 
it was decided to create a precedent and spend the 
dollar for cigars and other things. 


A bill has passed the Iowa Senate limiting the 
time which lawyers may consume in arguing cases 
before juries — another shining example of fool 
legislation. The courts are the best judges in such 
a matter, and should be clothed with ample au- 
thority to act. 


An interesting lawsuit is promised on a question 
which may be said to turn on the attraction of 
gravitation, says the New York Evening Post. A 
scientific gentleman has written a book to prove 
that there is no such thing, and a scientific publi- 





cation has undertaken, in reviewing his book, to 
show that he does not know enough to understand 
the nature of the argument by which the law of 
gravitation is demonstrated. He says, in reply, 
that this is a false and malicious libel, and has 
damaged him to the extent of many thousand dol- 
lars. As a general rule, courts take what is called 
judicial cognizance of the laws of nature, or, in 
other words, do not allow proof to be taken to 
show that water runs down hill, or that fire burns, 
or that ice freezes, or that the earth goes round the 
sun. On the other hand, they generally refuse to 
take cognizance of frivolous causes. If these diffi- 
culties can be surmounted, the case will attract at- 
tention the world over. 


The Missouri Supreme Court has declared that 
the law against opium smoking and opium joints 
is unconstitutional, because it interferes with the 
right of men to smoke whatever they choose. 


The principle that a railroad company cannot 
delegate to a contractor its charter rights and 
privileges so as to exempt it from liability is held, 
in Sanford v. Pawtucket Street R. Co. [R. L.], 33 
L. R. A. 564, to be inapplicable to the use of ordi- 
nary means in constructing a road, and therefore 
the negligence of a contractor building a street 
railway in stretching a rope or wire across a 
street does not render a street railway company 
liable, although he is not a resident of the State, if 
the manner of constructing the road was left to the 
skill and judgment of the contractor. 

In Pennsylvania, recently, a woman brought suit 
against a railroad company for damages on ac- 
count of the death of her husband, who was killed 
while crossing the track. The decision has just 
been announced, and has interest for all bicycle 
riders. The facts proved at the trial were that the 
woman's husband was riding a bicycle at the time 
the accident As he approached the 
crossing a freight train was passing, and he had to 
wait. Instead of dismounting, he made what is 
called a “ bicycle stop,” riding his wheel around 
in a circle. As soon as the freight was out of the 
way, he started across the railroad, and was struck 
hy a train on the other track. The court held that 
the “ bicycle stop ” is not a stop in the legal sense; 
that the rider had not exercised due diligence, but 
was guilty of contributory negligence, and that the 
widow could not recover damages. 


The new law firm of Root & Clarke, of which 
Elihu Root is the senior partner, possesses one of 
the most commodious and unique offices in New 
York, having secured the rooms of the old Insur- 
ance Club, on the top floor of the Mutual Life 
Building, when that organization collapsed a year 
or so ago. Much of the club's furniture was ob- 
tained with their lease, and these offices, in which 
is done a business equalled by few of the great 
firms, still possess something of the appearance of 
a social club. 


occurred. 
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LEGAL LAUGHS. 


It has not been so very long since the old 
English court rules passed out of observance, and 
when they were in vogue nowhere were they ob- 
served more strictly than in South Carolina. A 
rule provided that a lawyer, when he spoke in 
court, must wear a black gown and coat, and that 
the sheriff must wear a cocked hat and sword. 
On one occasion a lawyer named Pettigrue arose 
to speak in a case on trial. 

“ Mr. Pettigrue,” said the judge, “ you have on 
a light coat. You cannot speak, sir.” 

“Oh, your honor,” Pettigrue replied, “ may it 
please the court, | conform to the law.” 

“ No, Mr. Pettigrue,” declared the judge, * you 
have on a light coat. You cannot speak, sir.” 

“ But, your honor,” insisted the lawyer, “ you 
misinterpret. Ailow illustrate. The 
says that the barrister must wear a black gown 
and coat, does it not?” 

“Yes,” replied-the judge. 

“And does your honor hold that it means that 
both gown and coat must be black?” 

“ Certainly, Mr. 
swered his honor. 


me to law 


Pettgrue; certainly, sir,” an- 
“ And the law further says,” continued Mr. Pet- 
tigrue, “that the sheriff must wear a cocked hat 
and sword, does it not?” 
“Yes, yes, Mr. Pettigrue,” 
somewhat impatiently. 


the court answered, 


* And do you mean to say, your honor,” ques- 
tioned Pettigrue, “ that the sword must be cocked 
as well as the hat?” 

* Eh? — er — h’m,” * You - 
er — continue your speech, Mr. Pettigrue.” 


Lawyer — Now, Mr. Thrift, the 
court the chickens that you charged my client, the 
defendant, with stealing. 

Farmer Thrift goes into the details, but is inter- 
rupted by the lawyer, who exclaims: “ I have some 
chickens like those myself.” 

Farmer Thriit chickens he 
took are not the only ones I have had stolen. 

“ Michael Egan to the bar!” called out the 
clerk of the criminal branch of the United States 
Court. 
and superfluous, for the reason that several days 
prior Mr. Egan had been to the bar and sawed it 
in twain, and Sheriff Tamsen is quite unable to 
produce him in court.—- New York Advertiser. 


mused his honor. 


describe to 


(resuming) — The 


But this was altogether a matter of form 


It was in an Irish court that a man was called 
into the witness-box not long ago, and being old 
and just a little blind, he went too far, in more 
than and, instead of going up the 
stairs that led to the box, mounted those that led 
to the bench. Said the judge, good-humoredly: 
“Ts it a judge you want to be, my good man?” 
“Ah, sure, your honor,’ was the reply. “I'm an 
old man now, and mebbe it’s all I’m fit for.” 


one sense, 





Maud (in court-room)— What a_ villainous- 
looking person the prisoner is. 

George — Sh! That isn’t the prisoner; it’s the 
celebrated expert witness answering hypothetical 
questions.— New York Evening World. 


o> —— 


Aew Booksand New Editions. 


The Law of Receiverships, as Established and Ap- 
plied in the United States, Great Britain and 
Her Colonies, with Procedure and Forms. By 
John W. Smith, Esq., of the Chicago Bar. 
Lawyers’ Co-operative Publishing Co., Roch- 
ester, N. Y., 3897. 

Our constantly changing conditions of business 
institutions and methods are naturally being fol- 
lowed closely by a constant and steady growth of 
remedial jurisprudence, and conspicuous in this 
It is 
in view of aiding the practitioner in familiarizing 


branch of the law is that of receiverships. 


himself with this kaleidoscopic branch of the law 
that the author has, although aware of many pre- 
vious publications on receiverships, so carefully 
and successfully undertaken a thorough survey of 
the ground and brought the fesults of his observa- 
tions and research before the reader in a careful 
and methodical arrangement of the general feat- 
ures of the law and method of appointment of re- 
ceivers, treating fully of the power, possession, 
title and liability of the receiver as involved in the 
receivership of corporations, national — banks, 
railways and decedents’ estates. 

Such examination as we have been able to give 
this volume indicates that the author has not only 
conscientiously sought to state the law applicable 
in receivership cases, but to make clear the rea- 
sons underlying the law, as well as to show how 
it has been applied under the varying conditions 
of each of the 4,000-odd cases which have been 
reported in the courts of America, England, Can- 
ada and other jurisdictions where the cases are 
printed in English. No case has been cited with- 
eut the 
every effort has been made to include all reported 


personal examination by author, and 


cases down to January 1, 1897. The work is very 
iull on matters of practice. 

An additional feature is the chapter of forms, in 
which the author has, with noticeable exactness, 
collated a set of forms which, though acknowl- 
edged to be particularly adapted to the code prac- 
tice in Indiana, are still of value to the lawyers in 
all the code States. While the author does not 
attempt the discouraging task of reconciling con- 
flicting decisions, he has sought to establish gen- 
eral rules and exceptions derived from a _ pretty 
thorough examination of the differentiating facts 
and circumstances of a long line of well-selected 
The work contains 805 pages, is of good 
print. fully indexed, and is exceptionally well 
arranged. 


cases. 
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Current Lopics. 


LLINOIS is not only agitating the ques- 
tion of abolishing department stores, 

but the passage of a bill or bills now pending 
in the legislature of that State, whose object 
is to tax those concerns out of existence, is 
being seriously urged by large delegations of 
The arguments of 
those who support this remarkable proposi- 
It is not 
the consumers, as consumers, who are in- 
jured, they declare, but there are 240 or more 
stores in Chicago that the rise of the de- 
partment store has made vacant, owing to 
the ability of the big retail merchant to 


Chicago business men. 


tion are curious, to say the least. 


Granting this, it 
may be inquired whether the injured pro- 


undersell the small dealer. 


prietors of these vacant stores are in any 
general sense “the public,’ and whether 
special legislation should be passed in their 
behalf. However much some of the results 
of this modern way of doing business may 


be regretted, particularly in the closing up 


of so many small concerns, there can be no 
foundation for the claim that the department 
store is such an evil that it should or can be 
It is not possible, in our 
opinion, to pass a bill for any such purpose 
which would stand the test of constitution- 
Those 
who think that department stores constitute 


legislated against. 


ality in any court in Christendom. 


a commercial evil and a menace to society — 
and there are, doubtless, thousands of such 
are certainly entitled to hold these 
views and to urge them in public and in 
private. It would be equally proper for the 
proprietors of department stores to urge 
their side of the case; but it is a noticeable 
and noteworthy fact that the latter are doing 
absolutely nothing in this line in Illinois. 


persons 


While the proposed legislation would wipe 
their vast business out of existence, they 
have asked no hearings. They are so sure 


of their ground, and so confident that the 
Vor. 55 — No. 15. 





governor, or, if necessary, the courts, would 
scatter to the winds any such enactment as 
is proposed that they see no necessity for 
wasting any time or effort on preliminary 
battles. They have never sought any special 
privileges; they simply ask to be judged by 
their fruits in a free, competitive market. 
While Toe ALBANY LAw JouRNAL does not 
desire to be considered their special advo- 
cate, it is willing to go on record as opposing 
any such foolish and futile legislation as is 
proposed to be enacted in Illinois against a 
perfectly legitimate business. 


An important contribution to the discus- 
sion of the anti-monopoly question is embod- 
ied in an article by Prof. Arthur T. Hadley, 
of Yale in the current Atlantic, in which the 
writer points out that much of the confusion 
on this subject is due to the use of the word 
“combination” in two distinct senses. Com- 
bination, as opposed to isolation, is one 
thing; combination, as opposed to compe- 
tition, is another. In the former sense, he 
thinks, it represents an unmixed good; in 
the latter sense, whatever good it may 
accomplish is attended with most serious 
industrial dangers. It is not always easy to 
distinguish between the two kinds of com- 
bination. The principle of mutualism and 
codperative effort is not only legitimate, but 
it is beneficent in its operation; but the diffi- 
culty seems to be, with many, to discover at 
what point combination becomes conspiracy. 
This is well shown in the senseless agitation 
now going on against the so-called depart- 
ment stores. It should be remembered al- 
ways that natural concentration inevitably 
tends to the diffusion of the means of en- 
joyment, not only benefiting consumers, as 
such, by cheapening products, but doing cor- 
responding good to the wage-laborers. The 
anti-department store crusaders do not deny 
the benefit to consumers, but they do deny 
the benefit to wageworkers. On this point 
Professor Hadley shows that concentration 
of the means of production has greatly 
cheapened production, otherwise the smaller 
domestic industries never would have been 
driven out. But have workingmen lost 
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more by the consolidation of capital than 
they have gained by the cheapening of 
products? In answering this question Pro- 
fessor Hadley directs special attention to 
the fact that improvements are improperly 
called labor-saving. Modern machinery and 
other improvements are not only labor- 
saving, but product-making. The supposed 
reduction in the demand for labor he regards 
as a myth; all that can take place is a change 
of direction of labor, and a reduction of de- 
mand in certain lines of acquired skill. But 
the general effect is to increase the demand 
for labor and to put wages up. The argu- 
ment that railroad development has dimin- 
ished the demand for labor he regards as 
too absurd to consider. The amount of 
wages paid annually for track repairs alone, 
he says, is probably greater than the com- 
pensation which all carriers ever received on 
any wagon road. The same is true of every 
other great improvement. It would be 
equally absurd to say that typesetting ma- 
chines have diminished the demand for labor. 


The popularization of literature by cheapen- 
ing it means an increased demand for labor, 
though no one will deny that there is a 


change in its direction. Professor Hadley 
applies the same argument to the depart- 
ment stores, viz.: That they increase con- 
sumption of commodities by cheapening 
them, that they are product-making as well 
as labor-saving devices. Those persons who 
are temporarily injured by being displaced 
are entitled to our sympathy, but their 
special interests are not to be permitted to 
stand in the way of normal progress. 
Carrying this argument a little farther, 
Professor Hadley inquires whether it follows 
that the prevailing agitation against trusts 
is as irrational as the outcry against combi- 
nation and concentration generally; and he 
answers unhesitatingly in the negative. The 
motive” not 
economy; it is rather the securing of a mo- 
nopoly of commercial power than a gain in 
productive power; to limit output and raise 
prices rather than to develop the industry 
and lower prices. It is conceded that mo- 
nopoly, if not backed by some legal privi- 


* dominant in trusts is 





lege that removes all possibility of competi- 
tion, eventually defeats itself by inviting a 
repetition of the very evils it was designed to 
correct. Experience has shown that mo- 
nopoly is inevitably selfish, and the demand 
for protection against its greed and rapacity 
is, therefore, natural and legitimate. The 
public will never be willing to dispense with 
competition as a regulator of prices and 
stimulus to efficiency. It has no faith in the 
beneficence of monopoly; it is too much like 
inviting a repetition of what occurred when 
the fly was invited into the spider’s parlor. 
While the question is extremely complicated, 
and the difference between so-called depart- 
ment stores and trusts is not, perhaps, 
clearly defined at all points, it should be 
remembered that there is this radical distine- 
tion—the former neither ask special favors 
nor resort to illegal or inequitable methods. 
They simply seek opportunity to demon- 
strate their fitness to survive in a free and 
fair field. 
competition, as the trusts notoriously do, 


Moreover, they do not eliminate 


for every large city in the country has many 
of these department stores, the fierce rivalry 
between them bringing about economy of 
production, with consequent cheapness, dif- 
fusion of enjoyment and improved standards 
of living. Monopoly, on the other hand, as 
we know, is neither economical nor efficient 
if protected against rivalry. 


It is gratifying to learn that a reform is 
to be instituted in the matter of digesting 
Se- 
rious complaint has been made by lawyers, 
as well as by leading papers, of the digesting 
of decisions as they appear in unofficial re- 
ports, and that there are no citations of the 
official reports, except in those cases where 
the official volumes come out prior to the 


reports of the decisions of the courts. 


time of their going to press with the annuals 
of these digests. The objections to this 
practice are so many and obvious that there 
is no need of enumerating them; and no one 
will be likely to dispute the proposition that 
no case ought to be digested in any perma- 
nent form until it has been officially reported. 
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Tue Atgany Law Journav fully agrees 
with the American Law Review when it re- 
marks that “if this policy had been adopted 
in the first instance by the West Publishing 
Company and by the Lawyers’ Cooperative 
Publishing Company with regard to the an- 
nuals of their respective digests, we should 
not have been obliged to run the hazard of 
citing decisions which are no decisions; nor 
should we have been obliged to resort, in 
order to search for the official reports, to that 
abominable expedient of the St. Paul house, 
known as the “Blue-Label Book.” With a 
view of remedying this unsatisfactory state 
of things, the Lawyers’ Codperative Publish- 
ing Company have determined upon a new 
departure by which their permanent volumes 
are to be semi-annuals. The temporary 
volumes, which are designed to keep abreast 
with the work of the courts will hereafter 
be issued in the form of quarterlies, bound 
in paper covers. A permanent volume will 
be issued every six months, which will in- 
clude no case which has not been officially 
This is certain to prove a very 
satisfactory scheme, and the example of the 
Rochester house ought to be followed by the 


reported. 


St. Paul publishers without delay. 


The suggestion has been made that the 
celebration of the sixtieth year of good 


Queen Victoria’s reign be marked by a codi- 
fication of English law; that if a Victorian 
Code of Civil and Criminal Jurisprudence 
and Procedure were commenced in celebra- 
tion of the diamond jubilee the name of the 
queen would, like that of Justinian, be in- 
scribed on “a fair and everlasting monu- 
ment.” The suggestion meets with some 
favor, but the sentiment is not unanimous. 

The London Law Journal, for example, 
shows that, not only would the proposed 
plan require ten or twelve years’ work, but 
that wholesale codification has its serious 
objections. The Journal thinks it better that 
branches of the law should be codified as 
they become ready for such treatment than 
that an attempt should be made to pass the 
whole length of English law through one 
process of codification; in which observation 





there is a great deal of wisdom. The preva- 
lent lay notion that codification would so 
simplify the law that he who ran might read 
would be found to need revising too. Ref- 
erence to a code which required a dozen 
years or more for its preparation would not 
be likely to prove an easy task, even for the 
trained lawyer. 


In the case of Guy Weber v. Shay & 
Cogan, the Supreme Court of Ohio de- 
cided a very interesting, as well as unusual, 
It was whether a contract made 
by attorneys-at-law to render services in 
preventing the finding of an indictment 
against one accused of crime is illegal and 
void without respect to the belief of such 
attorneys as to his guilt. Shay & Cogan, 
the attorneys, brought suit against Weber in 
the Court of Common Pleas, alleging in 
their petition that the defendant entered 
into a contract with them by which it was 
agreed that they, Shay & Cogan, should 
protect the interests of the said Weber, and 
one Anderson, in certain criminal actions 
threatened and pending in the Court of 
Common Pleas, of Hamilton county, Ohio, 
and in the United States Circuit Court for 
the sixth judicial circuit and southern dis- 
trict of Ohio. For their services Weber 
was alleged to have agreed to pay $1,000. 
To certain interrogatories the plaintiffs re- 
plied that they were to protect Weber from 
public scandal; protect him, if possible, 
from being indicted by the United States 
State authorities, and defend An- 
against charges of burglary in 
feloniously entering a  postoffice. One 
of the charges against Weber was that some 
of the stolen postage stamps were found 
On the trial of the 
action the jury rendered a _ verdict in 
favor of the plaintiffs for the amount 
claimed, and that judgment was affirmed by 
the Circuit Court. The Supreme Court re- 
versed these findings, holding that public 
policy requires all offenses against the law 
shall be punished, and all contracts which 
tend to suppress legal investigations con- 
cerning them are immoral and void. Courts 
being charged with the duty of administer- 


question. 


or 
derson 


in his possession. 
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ing the law, they should not lend their aid 
to the enforcement of any contract which 
looks to its subversion. The Supreme 
Court further finds that it was not material 
whether the plaintiffs knew or believed that 
Weber was guilty or not; their belief in his 
innocence would not have made the con- 
tract valid. It was held as error in the 
lower courts to leave to the jury to deter- 
mine whether there had actually occurred 
the secret and corrupt practices which the 
contract encouraged. The decisions have 
not turned upon the question whether im- 
proper influences were contemplated or 
used, but upon the corrupting tendency of 
such agreement. 


The State of Indiana is to institute a new 
system of dealing with criminals. The leg- 
islature of that State, at its recent session, 
passed an_ indeterminate-sentence law, 
which takes away from Indiana juries the 
power to determine the length of the sen- 
tence as well as the guilt of a prisoner, and 
leaves them only the power to decide his 
guilt or innocence. In future, on convic- 
tion, the Court will sentence a convict to 
prison or to the reformatory, stating at the 
- time what the minimum and maximum 
period of punishment is for the crime, but 
it will impose no definite term. This will 
be decided later by the conduct of the 
prisoner himself, and by the belief he 
awakens that his after life will be free from 
crime. The terms of the new law are sub- 
stantially as follows: When the minimum 
term for which a prisoner has been sen- 
tenced has expired he has the right to be 
heard as to whether he shall not be released 
upon parole or be given an absolute dis- 
charge. The board before which he must 
appear to make this request is to be com- 
posed of the warden, the directors, the chap- 
lain and the physician of the prison in which 
he is confined. If this board decides favor- 
ably on the application of the prisoner he is 
released on parole, but he is still under the 
legal custody of the authorities until the 
maximum period for which he was sen- 
tenced expires. If at any time during this 
period he violates his parole he can be re- 


arrested, taken back to the prison and made 





to serve out the full term of his imprison- 
ment. In order to enable the board to act 
intelligently on the application of prisoners 
to be paroled wardens are required to keep 
complete records of the conduct of the in- 
mates of prisons, and also learn as much as 
possible about their past life, education and 
general demeanor. 


It has long been a favorite theory of 
many penologists that the system of definite 
periods of time as a sentence for crime is not 
only nonsensical but unjust—a relic of by- 
gone ages; that it entirely nullifies every 
effort which the convict may make on his 
own behalf, or which the prison authorities 
may make for him. The Hon. Carroll 
D. Wright, a high authority on criminal 
statistics, finds that of the convicts in the 
United States six-eighths are short-term 
prisoners, one-eighth incorrigible, and one- 
eighth amenable to reformatory efforts. 
The incorrigible eighth, he argues, men of 
purely criminal minds, should never be re- 
turned to society under any circumstances; 
but the reformable eighth, composed 
largely of young men who are in prison as 
a result of some spree or through other in- 
discreet action, should not only be sentenced 
on the indeterminate plan, but every effort 
which the State is capable of should be 
made to bring them into harmonious rela- 
tions with law-abiding citizens. The pro- 
bation system of first offenders has been 
tried in England with satisfactory results. 
Out of 8,000 cases treated in this way in the 
years 1891, 1892 and 1893 only ten per cent. 
were called upon for judgment. The superin- 
tendent of the Chicago Bridewell in his last 
annual report says that of the 9,655 persons 
sent there in 1896 over half were “repeat- 
ers,” and one of the chief causes of this, he 
says, is the system of committing for defi- 
nite terms. Investigation in England has 
shown that out of every 100 persons who go 
to prison for the first time thirty return the 
second time, after the second conviction 
forty-eight return for the third time, after 
the third conviction sixty-four return for the 
fourth time, after the fourth conviction sev- 
enty-one return for the fifth time, and after 











th 


ni 
ZO 
tai 


qu 
ab) 
co! 
the 
set 
ins 
sta 
sky 














THE ALBANY LAW JOURNAL. 229 











the fifth conviction seventy-nine return for 
the sixth time. These figures show how 
small a deterrent effect imprisonment has 
upon crime. The Indiana experiment will 
be watched with great interest throughout 
the country, and if the results prove to be 
what prison reformers confidently predict, 
radical changes in the methods of dealing 
with criminals are altogether likely to be 
made in other States. 


The law courts of San Francisco will soon 
be called upon to decide a novel case, in 
which the right of a stereopticon company 
to project its pictures upon the dead walls 
of a building is in question. The parties to 
the prospective litigation are the trustees 
of the Parrott estate and the Lantern Ad- 
vertising Company. One of the land- 
marks of the Golden Gate city is a huge 
structure on Market street owned by the 
plaintiffs, and known as the Parrott build- 
ing, whose high walls, rising far above the 
roofs of adjoining buildings, and painted a 
solid drab color to correspond with the 
stone front of the building, present an entic- 
ing surface for the projection of images—a 
sort of huge ready-made screen for the lan- 
tern-slide advertisements. In addition to 
this, is the fact that the building is located on 
the busiest thoroughfare of the Pacific coast 
metropolis, just where the night crowds of 
theatre-goers and promenaders can best see 
what is going on. The lantern-slide people 
did not attempt to get the permission of the 
trustees of the Parrott estate to use the dead 
walls; they simply obtained the consent of 
the owners of the adjoining buildings to 
place their apparatus on the roof, and 
nightly these blank, dead walls have bla- 
zoned forth the superior advantages of cer- 
tain brands of soap, hair dyes, cigars, tooth 
powders, etc., etc., together with race-track 
quotations and other interesting, if not valu- 
able, information. Right here has come the 
conflict. The Parrott estate has ordered 


the Lantern Advertising Company to desist, 
setting up the claim that the building, both 
inside and out, and the land on which it 
stands, from the center of the earth to the 
sky, is its property, and subject to its right 





to control its every use; that as it would 
have the right to forbid signs to be painted 
or pasted on these walls, so it has the right 
to forbid the placing of signs thereon by 
any other means. This is the question 
which the courts will have to decide. 


Judge Seligman, of Louisville, Ky., re- 
cently laid down the principle that an 
estranged husband is liable for the expenses 
of his wife’s burial, notwithstanding that 
they have been, for some time, separated. 
The plaintiff in the case, Mrs. Johnson, it 
appears, had advanced, temporarily, the 
money necessary to pay for the funeral of 
the wife, and brought suit against the hus- 
band for its recovery. “Ordinarily,” says 
the court, ‘“‘one cannot compel another to 
be his debtor by performing for him, with- 
out his request or sanction, any undertaking 
on his behalf. In the case at bar, the wife 
died of a wasting disease, and it was neces- 
sary to promptly inter her remains. It 
would have been inhuman, uncivilized and 
degrading to permit her remains to be un- 
cared for until the bickerings and conten- 
tions of her opposed family could be 
reconciled. It was an act of humanity and 
necessity under the circumstances to pledge 
credit for these expenses, and, having paid 
the same, plaintiff has a right to be in- 
demnified at the hands of the defendant.” 


The Supreme Court of Massachusetts. 
after having the matter in hand for more 
than a year, has decreed that the disbarment 
of Attorney Elisha Greenhood shall be made 
permanent, thus sustaining all the findings 
and conclusion of Judge Braley. The 
Court holds that it is not necessary, ‘n 
pleading charges against a member of the 
bar, for misconduct, to plead the charges 
with the particularity required in a criminal 
case; it is sufficient that an attorney is rea- 
sonably and definitely informed of the mat- 
ters alleged against him. It further holds 
that the removal of an attorney who has 
been guilty of deceit, malpractice or other 
gross misconduct may be absolute, leaving 
the removed party to apply to the court for 
readmission if his offense is of such a kind 
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that, after a lapse of time, he can satisfy the 
court that he has become trustworthy. In 
closing his opinion Judge Knowlton says: 
“Tt is important that the oath of office taken 
by attorneys on admission to the bar should 
not be considered and treated by those who 
take it as an empty form. Nothing in the 
life of the people more deeply concerns their 
welfare than the administration of justice in 
our courts. The high standard of integrity 
which is prescribed by our Constitution and 
our laws for the officers of our courts should 
be maintained. The removal or suspension 
of an attorney is necessarily damaging to 
him, and may even be ruinous. It should 
only be ordered after careful investigation 
of the alleged causes for it. But when it 
appears that one has ceased to regard the 
principles of morality, and that fidelity to 
truth and justice, without which the prac- 
tice of law is mockery, a court should not 
hesitate to remove him.” 

Greenhood was adjudged guilty of deceit, 
malpractice and gross misconduct in two 
separate cases, and the prosecution, which 
has resulted in his permanent disbarment, 
was instituted by the Bar Association of 
the State. 


Under a law, enacted ostensibly to 
encourage the investment of foreign capital 
in the province of Quebec, the usurers of 
Montreal appear to be doing a “land-office” 
business. In that city a suit on a loan of 
$250 has just been decided, and the plaintiff 
has received an award, under the law, of the 
principal remaining unpaid and interest at 
the rate of five per cent. a day. This is the 
decision, rendered by Justice McGill, of the 
Superior Court: “Whereas the plaintiff 
claims from the defendant the capital sum 
of $150 for balance due on his note 
of $250, dated at Montreal the 30th Novem- 
ber, 1894, and by which, at one month and 
a half from date, for value received, he 
promises to pay to the order of the plaintiff 
the said sum of $250, with interest, in de- 
fault of payment at maturity, at the rate of 
five per cent. per day, or 1,825 per cent. per 
annum, giving for the sum claimed of $150 
that of $2,737.50, annual interest, and for 





interest accrued since December 20, 1894, 
according to the claim of February 26, last, 
day of the inscription, an amount of $5,985, 
which, added to the said balance of $150 of 
principal, forms a total of $6,135, which the 
defendant is condemned to pay with interest 
at five per cent. per day from the 26th of 
February, 1897, with costs.” 

This can hardly be regarded as anything 
except confiscation and robbery by law. Its 
continuance on the statute books of the 
province is a standing disgrace, which there 
ought to be sufficient public sentiment to 
wipe out speedily and forever. No such 
outrageous law is needed for the “encour- 
agement of capital,” or for any other pur- 
pose except to oppress and rob those whose 
necessities compel them to be borrowers. 


The Supreme Court of Illinois not long 
ago decided a case which exhibits in a some- 
what startling manner the injustice of some 
jury awards. Robert M. Simons was in- 
sured in the two associations now con- 
solidated under the name of the Star 
Accident: In August, 1891, he in- 
jured his left foot, and in November 
following was paid the full amount of 
his claim. In March, 1892, the assured 
wrote Secretary Quincey that he had been 
ordered by his physician to lay up from all 
duties on account of having sprained his 
right foot, caused by favoring his left. This 
letter was followed a few days later by the 
first proofs and also by three letters, in 
which the cause of the injury to the right 


foot was. stated to have been _ from 
“walking on said foot” owing to the 
former accident. In February, 1893, 


the assured filed final proofs, and, much 
to the surprise of the officers of the 
company, alleged that on March 2, 1892, 
in getting off a cable car he came down on 
his right heel too hard, and by so doing 
bruised it, causing a loss of forty-nine 
weeks’ time. The claim was disallowed, 
and Mr. Simons entered suit against the 
two associations, alleging the cause to have 
been so stated in the final proofs, and the 
jury rendered a verdict against the com- 


pany for $1,433.39. 
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The case was appealed and the verdict of 





the jury set aside. Justice Shepard, who 
rendered the decision of the court, said: ‘It 
is incredible that the appellee could have 
made the written statements he did so near 
the time of the alleged accident in March, 
1892, without mentioning such circum- 
stance if it occurred. * While ver- 
dicts of juries as to facts must ordinarily be 
sustained, there is no rule that requires 
them to be upheld when they are manifestly 
contrary to the great preponderance of the 
evidence. But, on the other hand, it is our 
plain duty to reverse the judgments that are 
entered upon verdicts so opposed to the evi- 
dence. * * * The verdict in this case 
was so clearly opposed to the overwhelming 
evidence furnished by the appellee’s own 
statements on the vital questions at issue, 
that no court should hesitate to set it aside.” 


Criminal liability for the reckless riding 
of a bicycle was visited with a sentence of 
four months’ hard labor in the English case 
of Regina v. Parker, which was tried at 
Lewes Assizes. The defendant was charged 
in an indictment with manslaughter and 
also with furiously driving a carriage or 
vehicle contrary to section thirty-five of 
the Offenses Against the Person act of 
1861. 
plea of guilty to the second indictment. 
This plea was accepted, although the prose- 
cution considered that a conviction for man- 
The Law 
Journal quotes Mr. Justice Hawkins as say- 
ing that the counsel for the prosecution had 
very mercifully asked only for a conviction 
on an indictment to which the prisoner was 
ready to plead guilty, and he was glad that 
some one had thought fit to put the law in 
motion, and let those who were careless and 
reckless of the lives of others know that 
they were punishable by law. The justice 
also said that a man or woman who rides a 


The sentence was imposed upon a 


slaughter would be supported. 


bicycle is bound to conduct it with care and 


caution, and no more entitled to ride reck- 
lessly and furiously than to drive a cart at a 
furious pace through the street. 








THE KISS IN COURT. 


"4 LAWYER met a pretty miss 
While he was walking out one day, 
And stole from her a honeyed kiss— 
Which was not just the proper way. 
At once a case of tort was brought, 
Which legal rules could not deny; 
The lawyer held no justice ought 
So frail a suit as that to try. 
The action, when it got to court, 
Met with a jury lenient, 
And many a quillet and retort 
Day after day on it was spent. 
The lawyer claimed no maiden should 
So much rare loveliness display; 
A kiss like this he understood 
Was flotsam on the State’s highway. 
The maiden said her rosy lips 
No easement were for him to use, 
Tho’ they all others might eclipse— 
His answer was somewhat abstruse. 
And thus progressed the argument 
Concerning kisser and kissee, 
When to the jury it was sent, 
Who failed entirely to agree, 
But, sent into their room again, 
They gave their voice to the defense; 
And found the girl in fault, for plain 
“ Contributory negligence.” 
—Harper’s Bazar. 





THE ALIENATION AND HYPOTHECATION 
OF CORPORATE FRANCHISES AND COR- 
PORATE PROPERTY. 


INVHE question of the alienation and hypotheca- 

tion of corporate franchises is one enveloped 
in a realm of judicial authority, almost equaling a 
wilderness, in the study of which the investigator 
must not lose sight of certain principles, lest he 
will hardly escape the result of a befogged con- 
ception. Three fundamental propositions may be 
laid down from all this array of authority from 
both England and America, which, however, are 
nevertheless always subject to contradictions, by 
reason of the interminable conflict in the decisions. 
And these propositions may be said to be based 
upon radical distinctions, and may be stated thus: 
(a.) The franchise which calls a corporation into 
existence, that is, of existing or being a corpora- 
tion, cannot be alienated or encumbered; (b.) no 
franchise which involves the performance of pub- 
lic duties or functions, nor its rights and property 
used to carry on its legitimate business, can be as- 
signed or mortgaged, without first having ob- 
tained the right or consent so to do from the 
State, or city, or other municipal corporation hav- 
ing granted the franchise which is sought to be as- 
signed, or such property sold; and (c.) that with 
the limitations set out in the second proposition, 
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any corporation may sell or mortgage, or lease, its 
franchises, save the franchise which creates it, as it 
sees fit. These franchises, other than the franchise 
to be a corporation, are considered as being prop- 
erty, and are hence held to be subject to the same 
rules of law as to ownership and disposition as any 
other species of property. 

A convenient method of classification of fran- 
chises is, that the franchise creating or of being a 
corporation may be designated as the primary 
franchise, and all others as secondary, and bearing 
these fundamental distinctions in mind, it will be 
possible to analyze intelligently the conflicting 
multitude of American cases involving the ques- 
tion at issue. It will readily be seen that the fran- 
chises which a corporation owns of prosecuting a 
certain business enterprise, or of exercising acts of 
ownership over specific property necessarily re- 
quired in the use of such franchises, are exclu- 
sively of the class above designated as secondary 
franchises. 

Corporations, such as railway companies, gas 
and electric light, street railway, turnpike road 
and canal companies, and the like, are corporations 
which receive their franchises as such upon well- 
known principles of public policy — upon the con- 
sideration that the public convenience will be sub- 
served thereby — and the extent of this consider- 
ation of such a grant on the part of the munici- 
pality or State, is the due performance of these 
duties on the part of the corporation thus invested 
with these privileges. 

Hence, upon the same principles, it has often 
been held that in the absence of express authority 
from the legislature so to do, a corporation cannot 
assign its franchise to be a corporation, nor can it 
encumber the same. Reason and the weight of 
authority supports this doctrine. (Stockton v. Ry. 
Co., 50 N. J. Eq. 65; Black v. Canal Co., 24 Id. 
455; Archer v. Ry. Co., 102 Ill. 493; Fietsam v. 
Hay, 122 Id. 293; s. c., 2 Am. St. Rep. 492; Stew- 
art’s Appeal, 56 Pa. St. 413; Ry. Co. v. Allegheny 
Co., 63 Id. 126; Clarke v. Ry. Co., 4 Neb. 458; s. c., 
19 Am. Ry. Cases, 423; State v. Coal Co., 46 Md. 1; 
Hays v. Ry. Co., 61 Ill. 422; Arthur v. Bank, 48 
Am. Dec. 719; Com. v. Smith, 87 Id. 672; Ry. Co. 
v. Hubbard, 92 Mass. 448; Richardson v. Sibley, 
87 Am. Dec. 700; Ry. Co. v. Ry. Co., 115 Mass. 
351; Braslin v. Ry. Co., 145 Id. 67; Richards v. 
Ry. Co., 44,.N. H. 127; Pierce v. Emery, 32 Id. 
484; Lumber Co. v. Company, 65 Id. 290; Ry. Co. 
v. Com., 112 U. S. 609; Snell v. Chicago, 152 Id. 
197.) 

The franchise or the right to be and act as an 
artificial body is not vested in the corporation it- 
self, but rests in the individuals composing the 
company, and, therefore, since this artificial body, 
or political entity, is not the owner of this pri- 
mary franchise, it is not difficult to divine the 
reason for holding that a corporation cannot as- 
sign the franchise creating it, for it is not the 





owner of it. This restriction is then founded 
upon the plainest of principles, and can only be 
avoided by legal enactment. (Fietsam v. Hay, 
supra; Pierce v. Emery, supra; Coe v. Ry. Co., 75 
Am. Dec. 527; Fertilizing Co. v. Hyde Park, 97 
U. S. 666; Burns v. Ry. Co., 8 Sawyer 553; Wells, 
Fargo & Co. v. Ry. Co., 8 Id. 616.) 

The Federal Supreme Court laid down the rule 
of instruction in this regard, in Ry. Co. v. Com., 
where Judge Matthews, in writing for the court, 
said: 

“The franchise of becoming and being a cor- 
poration, in its nature, is incommunicable by the 
act of the parties and incapable of passing by as- 
signment.” (112 U. S. 619.) 

This is, however, the same doctrine which was 
established in Massachusetts some years before, in 
Com. v. Smith, supra, where it was said: 

“The franchise to be a corporation clearly can- 
not be transferred by any corporate body of its 
own will. Such a franchise is not, in its own 
nature, transmissible.” 

The general rule to be invoked in matters of this 
kind by the courts was early announced by the 
Supreme Court of the United States in plain and 
forcible language in Rice v. Ry. Co., where Judge 
Clifford said: 

“Taken together, these several cases may be 
regarded as establishing the general doctrine that, 
whenever privileges are granted to a corporation, 
and the grant comes under revision in the courts, 
such privileges are to be strictly construed against 
the corporation, and in favor of the public, and 
that nothing passes but what is granted in clear 
and explicit terms.” 

Nor can one corporation sell and transfer its 
powers to another, without the special authority of 
the legislature, for to do so would be in contra- 
vention of public policy, and the courts will re- 
frain from enforcing such a transaction, as it is in 
total disregard of the duties and obligations of the 
company toward the public. Such a contract or 
transfer is ultra vires, and hence invalid for any 
purpose. (Hays v. Ry. Co., 61 Ill. 422.) 

Since then a railroad or other quasi public cor- 
poration is not permitted to sell or mortgage its 
franchise to be a corporation without express legis- 
lative authority therefor, a judicial sale based upon 
a mortgage made by it would not, as a matter of 
course, invest the purchaser at such sale with any 
corporate capacity. (Atkinson v. Ry. Co., 15 Ohio 
St. 21; Metz v. Ry. Co., 17 Am. Rep. 201.) 

Yet it has also been held that a mortgage deed 
intended as a conveyance of the franchise to be a 
corporation, would, in that respect, be wholly in- 
operative, still for that reason it would not be en- 
tirely void, and might operate as a transfer of the 
company’s property to the grantee. (Butler v. 
Rahm, 46 Md. 541; Pullan v. Ry. Co., 4 Biss. 35. 

Upon the principle that a grant of corporate au- 
thority is a trust, which should be carried out with 
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equal fairness towards the general public, my, : 
would be were the State itself executing the trust, 
the corporation, in so far as the performance of 
the public functions implied by the incorporation 
are concerned, standing in the shoes of the state, 
it has been held that such grant of authority for 
corporate existence is not assignable without ex- 
press provision therefor. (Stewart’s Appeal, 56 
Pa. St. 413.) 

In Arthur v. Bank, the court said: “ The fran- 
chise itself cannot be sold or assigned without the 
consent of the power which granted it. It is a 
mere easement, a privilege granted to an artificial 
being, not the subject of sale. The sale or assign- 
ment of the road does not carry the franchise with 
it, nor does it work a dissolution of the corpora- 
tion.” (48 Am. Dec. 721.) 

But the question as to whether or not a quast- 
public corporation has power to alienate its prop- 
erty and the franchise of the company with which 
such property is connected is one with which third 
parties have no concern, being a matter entirely 
between the State and the corporation. (Ry. Co.v. 
Lewis, 53 Iowa ror; s. c., 4 N. W. R. 842; Ry. Co. 
v. Bushnell, 11 Neb. 192: s. c., 8 N. W. R. 380; 
Wade v. Society, 45 Am. Dec. 324; Arthur v. Bank, 
48 Am. Dec. 720.) 

The doctrine supported by the great weight of 
judicial authority is, that a franchise involving the 
performance of public functions intended for the 
public good cannot be alienated or encumbered 
without the consent of the power that granted it in 
the first instance. The principle of law involved 
in, and upon which the restraint upon alienation 
is founded, in regard to such quasi public corpo- 
rations, was recognized by the Federal Supreme 
Court as early as 1804, in Head v. Ins. Co., the 
eminent Chief Justice Marshall writing the opinion 
of the court (2 Cranch, 127), and again in the case 
of Bank v. Earle (13 Pet.519),and in Perrine v. Ry. 
Co., in which case the court held that a canal com- 
pany did not have the same unlimited control over 
the works of the company as a private individual 
would have over his property under the salient 
principles of the common law, but holds the prop- 
erty only for the purposes for which it was cre- 
ated. (9 How. 172.) 

In Maryland the rule is given in this manner: 
“We think it may be considered as well settled 
that a corporation of this kind cannot voluntarily 
alien its franchises or its property so as to disable 
itself from performing its duties and obligations 
to the public, without the authority of the legisla- 
ture.” (State v. Coal Co., 46 Md. 1.) 

The franchise or the property necessary to util- 
ize it cannot be sold under judicial process at the 
instance of creditors, without express legislative 
authority. Could this be done, without such per- 
mission, the corporation would consequently put 
itself in a position where it could not discharge its 
public duties imposed upon it by reasons of its 





very existence. Stated in its most comprehensive 
terms the principle is this: That a corporation 
having, by reason of the object for which it was 
organized, assumed the performance of public 
duties, cannot so incapacitate itself by any act or 
contract with another person or corporation from 
performing such public functions so undertaken by 
it, and hence cannot, by any agreement to which 
the public is not a party, make public accommoda- 
tion and convenience subordinate to its own pri- 
vate concerns, without the consent of the state or 
other authority granting such franchise, to such 
contract, assignment or transfer. Nor may this be 
done indirectly by the enforcement of judicial 
process against it, at the instance of a creditor 
seeking to enforce his claims. Public policy for- 
bids the grantees of such franchises from relieving 
themselves from such imposed duties by trans- 
ferring the burdens upon other shoulders, as a vio- 
lation of the contract and a breach of good faith 
with the State. Hence, should any such corpora- 
tion sell its franchises and properties by either 
lease or mortgage, or by sale, to some other com- 
pany, thus, in effect, substituting such other cor- 
poration in its stead, and by virtue of the substi- 
tution devolve upon it the performance of the pub- 
lic duties resting upon itself, in the absence of 
statutory enactment permitting it, and should such 
new corporation commit any tort against third 
persons, the first corporation would be liable for 
the tort, because it could not substitute the other 
corporation in its place and cast its duties and 
obligations toward the public upon the latter. 
(Chollett vy. Ry. Co., 41 N. W. Rep. 1106; Naglee 
v. Ry. Co., 83 Va. 707; Anderson v. Ry. Co., 9 
Am. St. Rep. 263; Ry. Co. v. Kuehn, 70 Tex. 582; 
Thomas v. Ry. Co., tor U. S. 71; Canal Co. v. 
Bonham, 42 Am. Dec. 315; Ammant v. Turnpike 
Co., 15 Id. 593; Gibbs v. Gas Co., 130 U. S. 396; 
Transportation Co.v. Pullman Car Co., 139 Id. 47.) 

By express legislative authority to that effect, a 
railroad company may relieve itself from perform- 
ing its original duties and obligations toward the 
public, by reason of a transfer of its franchises to 
some other company, but this consent sanctioning 
the transfer must, in express terms, provide for 
an exemption of such company from liability, re- 
lieving it from further duties. The legislative con- 
sent to the transfer alone is not sufficient, but 
there must be a release of the company from the 
obligations to the public in unequivocal terms. 
(Chollette v. Ry. Co., 41 N. W. 1106; Balsley v. 
Ry. Co., 119 Ill. 68; s. c., 8 N. W. R. 859; Single- 
ton y. Ry. Co., 70 Ga. 464; Nelson v. Ry. Co., 26 
Vt. 717; Ry. Co. v. Mays, 49 Ga. 355; Ry. Co. v. 
Dunbar, 20 IIl. 623.) 

The main consideration for giving such a rail- 
road, gas and electric light, street railway and 
canal companies, and the like, a corporate exist- 
ence is the benefit derived from them by reason of 
the performance of public duties, and a corpora- 
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tion organized for public purposes cannot, by con- 
tract, lease or otherwise, relieve itself from, or in 
any manner make itself incapable of, performing 
these public functions, unless under the conditions 
above mentioned. (Ry. Co. v. Morriss, 4 S. W. 
R. 156.) 

For the same reasons a company is prohibited 
from avoiding the performance of its duties or 
obligations imposed upon it by its charter or the 
general statutes of the State, or by virtue of its 
general nature, by voluntarily surrendering its 
road or property into the hands of its lessees, 
when it is not expressly authorized so to do by 
the statute. (Breslin v. Ry. Co., 13 N. E. R. 65; 
Navigation Co. v. Ry. Co., 9 Sup. Ct. Rep. 409; 
Freem v. Ry. Co., 10 N. W. Rep. 594; Lakin v. 
Ry. Co., 11 Pac. Rep. 68; Acker v. Ry. Co., &4 
Va. 648; Harmon v. Ry. Co., 5 S. E. R. 835; 
Palmer v. Ry. Co., 16 Pac. Rep. 553; Ry. Co. v. 
Eckford, 71 Tex. 274.) 

Chief Justice Fuller, in writing for the Supreme 
Court of the United States, in Gibbs v. Gas Com- 
pany, forcibly says: 

“It is also too well settled to admit of doubt 
that a corporation cannot disable itself by contract 
from performing the public duties which it has 
undertaken, and by agreement compel itself to 
make public accommodation subservient to its 
private interest.” (130 U. S. 410.) 

Of similar import are many other well-consid- 
ered cases in both state and federal courts. (Iron 
Co. v. Extension Co., 129 U. S. 643; Irwin v. Wil- 
liar, 110 Id. 499; Thomas v. Ry. Co., supra; Trust 
Co. v. Guthrie, 35 Ohio St. 666; Arnot v. Coal 
Co., 68 N. Y. 558; Woodruff v. Berry, 4o Ark. 
261.) 

Where a franchise has been granted to a gas 
company to lay its pipes in the public streets, it 
cannot sell, lease nor assign its corporate rights 
and privileges to lay such pipes to another com- 
pany. (Gas Co. v. Gas Co., 35 Am. St. Rep. 385; 
Gas Co. v. Gas Co., 2 Id. 124.) 

The reason of the rule thus laid down, and upon 
which these decisions rest, is that corporations of 
this kind are, as above stated, quasi public in their 
nature, having large and important powers, in- 
volving the promotion of public interests, and it is 
therefore considered to be wholly inconsistent 
with the very nature of the corporation and sub- 
versive of the purposes of its creation to concede 
to it the right to divest itself, when it is thought 
beneficial to its private interests, of all its prop- 
erty, and thereby avoid its obligations and duties 
to the public. The public being directly inter- 
ested in the result produced by such companies, 
by way of increased facilities for travel, conven- 
ience, trade or commerce, and that it is against 
public policy to permit a disturbance of the use of 
franchises or property, by seizure of any such 
property, or by disposition on the part of the 
company. If any creditor has a claim against it, 
he must recover his debt by a sequestration of the 
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carnings of his debtor, allowing, in the meantime, 
the progress of the general business of the corpo- 
ration to go on, so that the accommodation of 
the public will not be interfered with. What has 
been said regarding the assignment of its fran- 
chises also holds true as to the property and ef- 
fects of such a corporation necessarily required by 
it in the exercise of its fusctions in carrying out 
the objects and purposes of its incorporation, and 
by a parity of reasoning it is self-evident that if it 
cannot assign, it cannot mortgage the franchises 
or property connected with it. 

The doctrine has also been announced by an 
able writer on the law of railroads, thus: 

“The company cannot, according to the cur- 
rent of the decisions, without special authority of 
statute, alienate its franchises or property ac- 
quired under the right of eminent domain or es- 
sential to the performance of its duty to the pub- 
lic, whether by sale, mortgage or lease.” (Pierce 
on Railroads, 496.) 

In Massachusetts it is held that a corporation 
created for the very purpose of building, owning 
and operating a railroad for the accommodation 
of the public is without authority, in the absence 
of distinct permission, to make any alienation, 
whether absolute or conditional, either of the gen- 
eral franchise to be a corporation or of the sub- 
ordinate or secondary franchises to manage and 
carry on its corporate business, without which the 
primary franchise of being a corporation were 
nothing more than a mere nominal existence—an 
idle form—a myth. (Richardson v. Sibley, 11 
Allen 65.) 

And yet, though the right to assign a preroga- 
tive franchise is denied, there is authority to the 
effect that the right to construct and operate a 
railroad is not a prerogative franchise, and hence 
the restriction has no application. (Ry. Co. v. 
Metcalfe, 4 Met. [Ky.] 199.) 

The contrariety is still more augmented and the 
conflict made still more irreconcilable bythe rule in 
another form that a railroad company may sell or 
mortgage its personal property, but it cannot 
alienate or encumber by mortgage with the per- 
sonal property the right to manage and control the 
road, nor any corporate right or franchise. (Pierce 
v. Emery, 32 N. H. 484; 2 Redfield Ry. Cases,631.) 

And that this restriction extends not only to its 
franchise and corporate rights, but also to its track 
and right of way necessarily used for the road. 
(Ry. Co. v. Gilmore, 37 N. H. 410.) 

Though it has been held that the franchise to 
build and manage a railroad, and the privilege of 
taking tolls thereon, are not of necessity corporate 
rights, as they may be capable of existing in and 
being enjoyed by natural persons, and that there 
is nothing inconsistent with making assignability 
attributable to them. (Bank v. Edgerton, 30 
Verm. 182; Hall v. Sullivan, 22 Law Rep. 138.) 

A turnpike company is not invested with any in- 
terest or estate in the land over which the road 
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passes, it owns merely an easement which is not 
subject to alienation. (Kellogg v. Malin, 11 Am. 
Rep. 426; Ry. Co. v. Allen, 31 Id. 190; Ry. Co. v. 
Burkett, 42 Ala. 83; Dean v. Ry. Co., 22 N. H. 
316; Heard v. Brooklyn, 60 N. Y. 242; U. S. v. 
Harriss, 1 Sumner, 21.) 

But in North Carolina, Vermont and Minnesota 
the courts have maintained a doctrine in direct op- 
position to the foregoing rule, holding that a rail- 
road company has an estate in the land over which 
it passes, and not merely an easement, and that 
such estate was subject to sale under judicial 
process against the company, and that the estate 
resulted not alone by virtue of the provisions of 
the charter, but from the necessity of the case. 
(State v. Rives, 5 Ired. L. 309; Ry. Co. v. Pattee, 
42 Vt. 265; Robbins v. Ry. Co., 22 Minn. 286.) 

From all that has been said, it will be seen that 
it may be said with confidence that, from the con- 
sensus of all cases, the only proposition upon 
which there is no conflict is that a quasi public 
corporation cannot assign or hypothecate its fran- 
chise to be a corporation without legislative per- 
mission. A careful analysis of the vast number of 
American cases upon the points under consider- 
ation will hardly suffice to establish any other con- 
clusion than this. 

The authority to grant the right or privilege to 
alienate, mortgage or lease its franchises or prop- 
erty resting in the State, as a matter of course, the 
State may authorize, by express legislative act, the 
sale even of the primary franchise. (State v. Ry. 
Co., 72 N. C. 634; Ry. Co. v. Parcher, 14 Minn. 
297; State v. Sherman, 22 Ohio St. 428; Ry. Co. v. 
Ry. Co., 28 Iowa 437.) 

And where authority was given by statute to a 
railroad company to alien, transfer and mortgage 
its income, road and other property of every kind, 
it was held that this was not sufficient to give it 
power to mortgage or assign its franchises, and 
only extended to its property as distinguished 
from the former (McAllister v. Plant, 54 Miss. 
106; Phillips v. Windslow, 18 B. Mon. 431; Cope- 
land vy. Gas Light Co., 61 Barb. 60; Butler v. 
Rahm, 46 Md. 547), and where the ordinance 
granting the franchise does so by giving the same 
to the grantee and its “ successors and assigns,” it 
nevertheless is not a sufficient authority to perrvit 
the voluntary or involuntary sale of such franchis2. 
The power of sale cannot be implied from the 
words, “successors and assigns,’ and express 
words must appear allowing it, or subsequent un- 
qualified confirmation, if no consent was provided 
before the sale, and that these alone confer the 
right of enjoying the purchase. (O. R. & N. Co. 
v. Ry. Co., 130 U. S. 1; Thomas v. Ry. Co., tor 
Id. 7.) 

That a railroad company may dispose of by 
sale, or may mortgage its real and personal prop- 
erty, other than its franchises, is a question on 
which there is considerable conflict, some holding 
that both the real and personal property may be 





sold by it (West v. Madison Co. Agr. Bd., 82 III. 
205; Miller v. Ry. Co., 36 Vt. 452; Kelly v. Trus- 
tees, etc., 58 Ala. 489; Shaw v. Ry. Co., 16 Gray, 
407), and in others that it may sell or mortgage its 
personal property (Clay v. Ry. Co., 6 Heisk. 421), 
while others hold that the personal property is 
subject to disposition if the same is not affixed to 
the real estate (Pierce v. Emery, supra), and still 
others promulgate the doctrine that a quasi public 
corporation cannot alienate its real estate which it 
acquired and holds for the exclusive use and pur- 
pose of the exercise of a franchise, where the 
franchise itself cannot be sold, but that it has the 
right to sell the property which is not required for 
its use, subsequent to the completion of the road. 
This doctrine seems to be most consonant to the 
dictates of reason. (Coopers v. Wolf, 15 Ohio St. 
527.) 

Notwithstanding the fact that the great current 
of judicial authority is otherwise, we find another 
jurisdiction where the doctrine promulgated is dis- 
tinctively at variance with the general trend of the 
decisions. In this it is maintained that the rule 
forbidding the transfer of the powers and privi- 
leges conferred by a railroad franchise from the 
original corporators to some new or other body is 
untenable, and that the denial of such right to 
transfer is but little short of repudiation, and not 
supported by reasons sufficient to warrant the 
necessity of serious consideration. That the rea- 
son of the rule as founded upon public policy falls 
to the ground when it is considered how insignifi- 
cant the consideration is which is attached to the 
personnel of the original corporators, who are 
liable to be displaced at any time by more than 
one cause, and new ones substituted in their stead, 
and that though at the beginning the concerns or 
affairs of the company are controlled by the cor- 
porators, yet ere long the board of directors will 
control such affairs. In passing upon this very in- 
teresting proposition the court said in Shepley v. 
Ry. Company: 

“We confess that, after giving the matter much 
thought, the doctrine that all railroad mortgages 
made without the consent of the legislature are 
illegal and void, because they may operate as a 
permanent transfer of the corporate powers from 
the original corporators to another body, seems to 
us to have little to commend it and much to con- 
demn it.” (55 Me. 395.) And in re-affirming the 
position taken in Shepley v. Ry. Company, the 
court expressed its satisfaction with the rule there 
laid down by stating that the reasons given in that 
case were “cogent and satisfactory,” and based 
upon common sense and practical views. (Ry. Co. 
v. Ry. Co.,59 Me.23; Hamlin v. Jerrard, 72 Id. 62.) 

As a general proposition, as regards corpora- 
tions purely private, it is beyond the peradventure 
of a doubt that the jus disponendi is as necessary 
an incident of ownership of property in a corpora- 
tion as it is in an individual, except where this 
general power of disposition is limited by statute 
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or upon considerations of public policy. That in 
general a corporation may sell its goods and chat- 
tels, as well as its real estate, or any interest 
therein, as may best conserve its private interests 
or be expedient, or it may obligate itself in the 
legitimate prosecution of its business by note, 
bond or mortgage. (Ditch Co. v. Zellerbach, 37 
Cal. 588; Dater v. Bank, 5 W. & S. 223; People v. 
Ins. Co., 8 Am. Dec. 243; Ins. Co. v. Ely, 13 Id. 
100; State v. Bank, 6 Gill. & J. 323; Bank v. 
Hunter, 4 B. Mon. 423.) 

Finally, it may then be considered as settled by 
a practically unbroken current of decisions that 
the primary franchise is not subject to disposition 
by the company, whether directly or indirectly, for 
the very adequate reason that the title to the same 
is not vested in the corporation, but rests in the 
individual corporators; and that expediency and 
the force of reason alike dictate that the rule for- 
bidding the alienation, leasing or mortgaging of 
the secondary franchises, such as that of construct- 
ing and of operating, for instance, of a railroad 
company, without previous explicit legislative con- 
sent therefor, is in harmony with the fundamental 
principles of our republican institutions and with 
common sense; and further, that it may be said 
with confidence that, according to the overwhelm- 
ing weight of authority in this country, the fran- 
chise of a quasi public corporation designated as 
secondary, and the property necessarily required in 
utilizing the franchise, cannot be sold or seized 
under judicial process by creditors, for the reason 
that to do so would incapacitate the company from 
performing the public duties which it has assumed, 
and which constitute the principal consideration 
for the grant. JOHN C. KLEBER. 

Otymptia, Washington. 





ALLEGED SHORTHAND SPEEDS. 


To the Editor of the Albany Law Journal: 


I have been interested in your account of short- 
hand speeds (ALBANY Law JouRNAL, p. 196). 
I have heard of them before; likewise of typewrit- 
ing speeds. When I was learning shorthand my 
instructor told me that Thomas Allan Reid, of 
London, could write 400 words a minute. Some 
years since the newspapers related that Isaac Pit- 
man presented a watch to a stenographer for 
writing 300 words a minute. A few months since 
a girl of sixteen told me that she had only begun 
shorthand (not Pitman’s) three months before, but 
could already write 150 words a minute. 

On the other hand, I have, for nearly thirty 
years past, used Pitman’s shorthand daily, as 
freely as any lawyer or literary man uses ordi- 
narily writing. I have reported in the courts and 
in the lecture hall, and have been told that I wrote 
faster than some stenographers of repute. The 
reports I took were verbally exact. I had to use 
the lightest possible pen and to make it twinkle 





from one side of the paper to the other; but the 
speed never much exceeded 100 words per minute; 
nor can I, notwithstanding a vast amount of prac- 
tice, exceed that rate, or, at most, 120. This has 
puzzled me. 

Some evenings ago I was conversing on this 
subject with a gentleman who had been a profes- 
sional stenographer, and he assured me that it is 
impossible to speak or read (and reading is held 
to admit of higher speed than speaking) at a 
greater speed than 200. I am an exceptionally rapid 
reader, and believed my speed in reading aloud to 
have a maximum of 400; but on trial, with a watch, 
reading as fast as I could gabble, the speed was 
found to be 178. 

The number of strokes required for each short- 
hand word ranges to four and averages two. A 
speed of 400 words a minute would average thir- 
teen strokes each second. The speed advertised 
as attainable on the Hammond typewriting ma- 
chine necessitates the accurate striking of twelve 
keys each second. But a man cannot tap the 
table with his finger twelve times each second. 

Yours truly, H. M. 





Rotes of Recent American Decisions. 

Accord and Satisfaction.— The giving of notes 
by a husband, under an agreement that if paid at 
maturity they shall satisfy his wife’s note, is a 
good accord and satisfaction, though they are not 
paid at maturity, where, after default, the payee 
accepts payment of some of the husband’s notes, 
and sues on the others. (Watson vy. Tanner [R. I], 
36 Atl. Rep. 715.) 

Admiralty Practice — Releas¢ on Stipulation.— 
After a vessel has been released on stipulation, she 
is freed forever of the lien, and the court there- 
fore has no authority to require the claimant to 
give any additional security. (Barney Dumping 
Boat Co. v. The Mutual, U. S. D. C., D. [Conn.], 
78 Fed. Rep. 144.) 


Carriers of Passengers — Rejection of Passen- 
ger—In Zackery v. Mobile & O. R. Co. (21 
Smith’s Rep. 246), decided by the Supreme Court 
of Mississippi, it was held that a carrier cannot 
reject a person as a passenger, otherwise qualified, 
on the sole ground that he is blind. It was ad- 
mitted in this case that the appellant (Zackery) 
was not so infirm as to require extra care. While 
disclaiming any intention to prescribe what rules 
and regulations a railroad company may make as 
to passengers, the court declined to hold that, as 
a proposition of law, stripped of all attending cir- 
cumstances, public carriers of passengers can re- 
ject a person otherwise qualified, upon the sole 
ground that he is blind. 

Continuing Contract.— A life policy, delivered 
upon payment of the first year’s premiums, is a 
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continuing contract for the life of the insured, 
subject to be forfeited for non-payment of pre- 
miums, and not merely a contract for a year, re- 
newable by payment of subsequent premiums. 
(McMaster v. New York Life Ins. Co., U. S. C. 
C., N. D. [lowa], 78 Fed. Rep. 33.) 


Criminal Law—False Pretenses — Bogus Check 
on Bank.— In Brown vy. State, it is held by the 
Court of Criminal Appeals of Texas that false 
pretenses may consist of acts, without any verbal 
assertion; that the mere fact that a purchaser 
draws a check, in payment, on a bank in which he 
has neither money nor credit, is not a- fraudulent 
representation that he has money or credit there, 
which alone constitutes the offense of swindling 


Criminal Law — Larceny from the Person.— It 
is not necessary, to constitute larceny from the 
person, that the property be either forcibly or se- 
cretly taken. (Higgs v. State [Ala.J, 21 South. 
Rep. 353.) 

Federal Courts — Rights Created by State Stat- 
utes.— Rights created or provided by the statutes 
of the States to be pursued in the State courts 
may be enforced and administered in the 
national courts either at law, in equity, or in ad- 
miralty, as the nature of the rights or remedies 
may require. (Darragh v. H. Wetter Manufg. Co. 
[U. S. C. C. of App., Eighth Circuit], 78 Fed. 
Rep. 7.) 


Fraudulent Conveyances — Notice —A _ sale is 
not a fraud of creditors where there is no secrecy 
about it, and the purchaser does not know that 
the sellers are insolvent, or are attempting to de- 
fraud, and has not such information as should put 
him on inquiry. (Simmons v. Shelton [Ala.], 21 
South. Rep. 309.) 


Gift — Delivery.— Decedent took out two poli- 
cies of insurance on his life, payable to his legal 
representatives, to each of which he attached an 
assignment to a sister, made on a blank prepared 
by the insurance company for the purpose, which 
was furnished him by the agent, and witnessed by 
him. The assignments contained a printed notice 
that a certified copy might be sent the company 
to be filed, and noted on its books. There was 
evidence that insured told his sisters of the as- 
signment, but no copies were sent to the company, 
and the policies, with the assignments attached, 
were retained by insured until his death. Held, 
that the assignments were void, as gifts inter vivos. 
there having been no act which was equivalent to 
a delivery, or which rendered the gifts irrevocable. 


Limitations — Carriers of Goods.— The burden 
on a foreign corporation urging the statute of 
limitations to show the bar (Code Civ. Proc., 
§ 458) is not sustained without proof that it has 
designated one on whom process against it may 
be served (St. 1871-72, p. 826), on its doing which 





the right to avail itself of the statute is made to 
depend. (Pierce v. Southern Pac. Co. [Cal.], 47 
Pac. Rep. 874.) 


Master and Servant— Contract of Employ- 
ment.— One who was employed for a year was 
told by his employer at the end of the year that, 
“so long as you stay here, and do what is right 
by the company, we will employ you, and pay you 
by the year.” Held, that such hiring could be ter- 
minated at any time by either party. (Booth v. 
National India-Rubber Co. [R. I.], 36 Atl. Rep. 
714.) 

Mortgage — Priority of Lien.— Where a mort- 
gage is given to secure an antecedent debt, it is 
not prior in lien to a judgment entered the same 
day on which the mortgage was filed, though the 
judgment entered was not filed until after the 
filing of the mortgage, but will prorate with the 
judgment. (Goetzinger v. Rosenfeld [Wash.], 47 
Pac. Rep. 882.) 


Will — Joint Will — Probate.— It is held by the 
Supreme Court of North Carolina, in In re Davis 
Will, that a writing purporting to be the joint will 
of two persons cannot be probated as such in the 
life of one of them; and that a writing jointly exe- 
cuted by a husband and wife, purporting to be 
their will, devising to a third person land, parts of 
which belong to each, can be proved as the sepa- 
rate will of the husband, on his death, while the 
wife is living. 

Wills — Power of Appointment.— Testator, hav- 
ing given his property to his wife for life, with 
power of appointment to three children “or the 
survivors,’ with remainder to them “or the sur- 
vivor or survivors of them” if she die intestate, 
and the children having agreed that the quoted 
words be considered as omitted from the will, and 
the wife having adopted this agreement in her will, 
the rights of the children and their heirs are to be 
determined as though such words were not in 
testator’s will. (Thorington v. Hall [Ala.], 21 
South. Rep. 335.) 





Aotes of Recent English Cases. 

Mortgage — Tenants in Common — Power of 
Sale — Sale to One of Several Mortgagors.— The 
appellant and D. were owners, as tenants in com- 
mon, of a property which they mortgaged to T. 
By arrangement D. managed the property, col- 
lected the rents, paid the interest on the mort- 
gage, and other outgoings, and accounted to the 
appellant. T., in a proper and bond fide exercise of 
the power of sale contained in the mortgage deed, 
sold the property to D. for a sum equal to the 
amount due for principal, interest and costs, with- 
out notice to the appellant. Held, that the trans- 
action must be treated as a sale and not as a re- 





238 





THE ALBANY LAW JOURNAL. 











demption ,and fhat its validity could not be im- 
peached. Judgment of the Court of Appeal (74 
L. T. Rep. 599; [1806] 1 Ch. 762) affirmed by 
House of Lords. 

Trust — Precatory Trust — Words of Request — 
Construction.— Where a gift of chattels is accom- 
panied by words of request to the donee with re- 
gard to their future disposition, the words will be 
construed as having their ordinary signification, 
and as imposing no binding trust upon the donee, 
unless there should be some circumstances in the 
case showing that the words were used by the 
donor in a sense other than that which they 
usually bear. On the occasion of the marriage of 
the heir presumptive to a peerage, certa'n fami'y 
jewels were given to his wife for her life, with the 
request that at her death they might be left as 
heirlooms. Held, that no precatory trust had been 
created. (Viscount Hill v. Dowager Viscountes; 
Hill, Ct. of App., L. T. Rep., vol. Ixxvi., 103.) 

Will — Gift for Life— Power for Tenant for 
Life to Dispose Amongst a Class — No Gift over 
in Default — Gift by Implication.— By a marriave 
settlement real estate was settled on the wi‘e for 
life, with remainder as she should by will appoint, 
in default of appointment as therein mentioned. 
The wife by her will gave the property to her hus- 
band for life, and gave to him “ power to dispose 
of all such property by will amongst our children 
in accordance with the power granted to him as 
regards other property which I have under my 
marriage settlement.” The will did not contain 
any gift over of the property in default of the 
power being exercised. The husband died with- 
out having exercised the power, leaving several 
children. Held, that the power was a bare power, 
and did not impose any trust, and that there was 
no gift by implication to the children in default of 
appointment. Where there is a giit by will to A. 
for life, with a power to A. to appoint amorg a 
class, without more, and no gift over in default of 
appointment, the court is not bound to hold tha‘ 
there is a gift by implication to the class in default 
of the power being exercised. In order that a gift 
to the class may be implied, there must be an indi- 
cation in the will of an intention that the class, or 
some of the class, shall take; an intention that the 
power shall be regarded in the nature of a trust. 
a power of selection only being given. (Re 
Week’s Settlement, H. C. of J., Chan. Div., L. T. 
Rep. Ixxvi., 112). 


PETIGRU, NOT “PETTIGRUE.” 





To the Editor of the Albany Law Journal: 

The amusing anecdote of a South Carolina 
“lawyer named Pettigrue,” in your last Saturday’s 
issue, by misspelling his name, shows how ephem- 
eral is the reputation of the most brilliant m-mbers 
James Louis Petigru, who was born 


of the bar. 





in Abbeville district, S. C., in 1789, and died in 
Charleston in 1863, was one of the most distin- 
guished lawyers in the south. He was attorney- 
general of South Carolina in 1822-30, was for a 
time United States district attorney, served in the 
State legislature, and near the close of his career 
was a commissioner for codifying the laws and 
statutes of the State. His virtues and his remark- 
able talent and ability as an advocate secured him 
the respect of the community in which he lived, 
and he held his prominence at the Charleston bar 
with scarcely a rival. During the nullification 
troubles of 1830-32 he vigorously opposed the doc- 
trine of the State veto, and in 1860 he opposed 
almost singly the secession movement, though 
then too old to take an active part in political con- 
troversies. He was unshaken and fearless in the 
expression of his union sentiments to the hour of 
his death, and the memory of such a man, who 
lived in the hot-bed of secession, ought to be 
gratefully remembered. Bx Mes, Moe 
ALBANY, April 5th, 1897. 


——_$_<—__ 


Humors of the Law. 





The attorney for a large packing-house was con- 
sulting with the president of the concern regarding 
a lawsuit resulting over a certain shipment of 
sausage. 

“We must win the case,” 
“in order to establish a precedent. 


insisted the attorney, 
We surely 
must. It’s a ground-hog case.” 

And then he wondered why the president of 
the company smiled.— Chicago Post. 


The witty remarks of Judge Craig Biddle, of 
Philadelphia, if gathered together, would fill a 
good-sized volume, says the Philadelphia Record. 
Here is a good one gotten off by him recently 
while sitting in the Quarter Session Court: A 
German juryman asked to be excused from serv- 
ing on the jury. ‘“ Why?” asked the judge. 
“ Well, your honor, I don’t understand good Eng- 
lish.” “Oh, you will replied the judge. 
“You won't hear much good English here any- 
Amid a general laugh the juryman sat 


do, 


how.” 
down. 


When A. M. Jackson was judge of the thir- 
teenth judicial district of Kansas he held, in a case 
pending before him in Greenwood county, that 
jackpot is a good English word, made so by 
usage, and therefore it should not be written 
within quotation marks. He also held that it is 
one word, not two. 


The Spanish general was seated at a desk, a 
blue pencil behind his ear and a pair of scissors in 
his ready right hand. 

“There is a newspaper man outside who desires 
to speak with you,” said the subordinate officer. 

“Ask him what he wants.” 
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“He desires to inquire whether there are any 
proofs of the victory you have been winning.” 

“ Proofs? Of course there are. Tell him I am 
just reading them.” 


0 


The Rlagazines. 

A noteworthy feature of the North American 
Review for April is the opening article, entitled 
“ How India Fights the Famine,” from the pen of 
the Marquis of Dufferin and Ava. Dr. Henry 
Smith Williams ably discusses the question, 
“What Shall Be Done with Dependent Chil- 
dren?’ and Mr. Andrew Lang contributes a 
charming essay on “ The New in the Old.” Un- 
der the caption of ‘“‘ What Will Bring Prosperity,” 
Charles Stewart Smithand Francis B. Thurber pre- 
sent timely and practical papers dealing with the 
various aspects of this extremely vital subject. 
Admiral A. H. Markham, R. N., writes interest- 
ingly concerning “ Antarctic Exploration,” and 
the history of the present epidemic in Bombay 
serves as the theme for an elaborately prepared 
paper by United States Surgeon-General Walter 
Wyman, entitled “ The Black Plague.” Two very 
timely contributions are furnished upon “ The 
Uprising of Greece,” the Right Hon. Sir Charles 
W. Dilke, M. P., giving an English view of the 
affair, and Demetrius N. Botassi, Greek consul- 
general at New York, the Grecian. Captain José 
Guitiérrez Sobral, naval attaché of the Spanish 
legation at Washington, gives “ A Spanish View 
of the Nicaragua Canal,” and “The Need of 
Copyright Reform” is forcibly advocated by W. 
Morris Colles, director of the Incorporated So- 
ciety of Authors. An endeavor to forecast “ The 
Foreign Policy of the New Administration” is 
deftly made by Mayo W. Hazeltine, and the Hon. 
Perry Belmont deals thoughtfully with the im- 
portant topic of ‘‘ Democracy and Socialism.” 
Other subjects considered are: “ Speculation in 
Damage Claims,” by S. P. Crosby and Charles 
Nevitt: “ ‘Chestnut’ for Example,” by Jane 
Marsh Parker, and “The Other Side of the 
Shield,” by Christine Terhune Herrick. 


An elaborate study of “ The New Administra- 
tion at Washington,” by Albert Shaw, appears in 
the April Review of Reviews. Dr. Shaw draws an 
interesting comparison between the American and 
British administrative systems, pointing out the 
distinction between “ ministry ” and “ cabinet” in 
both theory and practice. He also treats quite 
fully of Mr. McKinley’s process of cabinet-build- 
ing, its various difficulties and adjustments, and 
outlines the noteworthy characteristics of the 
president’s official family as finally selected, both 
individually and in ensemble. The article further 
defines “the larger executive group at Washing- 
ton”’—the various assistant secretaryships, and 








important bureau headships,and so far as possible 
the reader is informed as to the personnel and 
status of these important offices for the coming 
four years. Altogether, Dr. Shaw has made in 
this article an exceptionally useful contribution to 
current history. Two of the briefer articles dis- 
cuss the question of direct employment of labor 
versus the contract system on municipal works. 
Sylvester Baxter cites Boston’s experience with 
direct work in various municipal departments to 
show the superiority of that method over the con- 
tract method, while Mr. George E. Hooker, of 
Hall House, Chicago, exposes the inadequacy of 
the contract system as applied to street-cleaning 
in that city. President Thwing, of the Western 
Reserve University at Cleveland, writes on “ How 
to Choose a College.” Charles S. Bernheimer 
presents a rapid survey of the different agencies 
for ‘ National Jewish Educational Work” in the 
United States. In the ‘“ Progress of the World” 
department the editor comments on the change of 
administration at Washington, on the tariff bill 
and other measures before the extra session of 
congress, and on President McKinley’s diplomatic 
appointments. The Greco-Cretan situation is care- 
fully reviewed, and other recent developments in 
foreign politics are treated with the thoroughness 
and impartiality to which the Review’s readers 
have grown accustomed. 

Harper’s Magazine for April opens with a popu- 
lar historical paper on ‘“ Washington and the 
French Craze of ‘93,” by Prof. John Bach Mc- 
Master, who describes the enthusiasm for ostenta- 
tious republicanism aroused by the first successes 
of the French republic, and especially by “ Citi- 
zen’’ Genet, the French ambassador. The illus- 
trations, including the frontispiece in color, are 
in Howard Pyle’s most forcible and virile manner. 
In “ Paleontological Progress of the Century,” 
the third of a series of profusely illustrated papers 
describing the history of modern science, Dr. 
Henry Smith Williams traces the development of 
our knowledge of fossils from the time when they 
were supposed to be the relics of Noah’s flood un- 
til the final establishment by Darwin of the theory 
of evolution. George du Maurier’s romance of 
reincarnation, “ The Martian,” continues to pre- 
sent, under a thin disguise, much of the author’s 
own life and personality. “ From Home to 
Throne in Belgium,” by Clare de Graffenried, de- 
scribes the domestic and political institutions of 
one of the most primitive, individual, and at the 
same time cosmopolitan of European nations. The 
third paper of the series on the Mexico of to-day, 
by Charles F. Lummis, entitled “ The Awakening 
of a Nation,” deals with Diaz, the soldier and the 
statesman, outlining a career which is the most 
adventuresome and romantic, and one of the most 
patriotic and heroic, of the nineteenth century. 
The sixth paper in the series on “ White Man’s 
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Africa,” in preparation of which Poultney Bigelow 
spent many months of travel, describes the open- 
ing of the Cape Colony parliament, one of the 
most characteristic and impressive incidents of 
British colonial empire, and discusses the politi- 
cal and social questions which the Jameson raid 
has raised between the Dutch and English. “Wild 
Things in Winter” is a sympathetic study of bird 
life by J. H. Kennedy. ‘ Our Trade with Brazit 
and the River Platte Republics,” by Richard 
Mitchell, U. S. N., describes commercial con- 
ditions in South America favorable to the invest- 
ment of capital from the United States. In the 
leading short story of the number, “ The Wisdom 
of Fools,” Margaret Deland raises the question of 
personal responsibility in the existing social order. 

The growing taste in the United States for deco- 
rative painting, as shown in the costly decoration 
of many recent structures, public and private, 
gives special timeliness and interest to a paper by 
Mr. Will H. Low in McClure’s Magazine for 
April. The paper is richly illustrated with repro- 
ductions of celebrated paintings by Paul Baudry, 
Puvis de Chavannes, and others. A series of hith- 
erto unpublished letters written by Gen. Sherman 
to a young girl who applied to him anonymously 
for information regarding an army officer of 
whom she had once been the correspondent, is the 
most novel feature of this number of McClure’s. 
A second instalment of “ St. Ives,” the new Stev- 
enson novel, confirms the opinion started by the 
first, that in all the long and varied list of Steven- 
son’s works is none more engaging than this, his 
last creation. Besides this, the April McClure’s 
offers, of especially notable fiction, a Drumtochty 
story by Ian Maclaren; a story of the real western 
life of to-day, by Octave Thanet; a mysterious sea 
story, and another interesting chapter of Kipling’s 
“ Captains Courageous.” Then, equaling the best 
of the fiction in strange, dramatic incident and 
_ Spirited narrative, are three short, true railroad 
stories told by Cy Warman, himself once an engi- 
neer. A series of portraits of Alexander Hamilton 
and his wife, all from originals painted or drawn 
from life, accompany a very interesting paper on 
Hamilton, in both his public and private life, by 
the Hon. Henry Cabot Lodge. 

A leading feature of Littell’s Living Age for 
April 3, 1897, is the first instalment of Henry 
Seton Merriman’s “In Kedar’s Tents,” an attrac- 
tive story of adventure in Spain during the Carlist 
war. It is full of incident, and contains some 
clever sketches of character. Mr. Merriman’s style 
is direct and forcible, and his humor delightful. 
“In Kedar’s Tents” will continue through fifteen 
numbers. The remaining contents of this issue 


are fully as varied and interesting as usual. 


In The Green Bag for April, under the title, 
“ Why Thomas Bram Was Found Guilty,” Charles 





E. Grinnell, Esq., of the Boston bar, tells the 
story of the Herbert Fuller’s voyage, the three 
murders, the trial, and the sentence of Bram, in 
the actual order of events. The author attended 
the whole trial because of its remarkable char- 
acter, and heard every witness. He has sifted the 
testimony and restated it in this article as a plain, 
consecutive history of what happened on the Her- 
bert Fuller before, during and after the murders, 
coming to the conclusion that the verdict was 
inevitable on the evidence. 


Few more valuable reports have been issued by 
New York State than that of Prof. Charles H. 
Peck, State Botanist, for 1895, the receipt of a 
copy of which the Law Journat acknowledges. 
The feature which lends it such exceptional inter- 
est is a complete treatise on the mushrooms of the 
State, both edible and poisonous. In this work, 
which Prof. Peck has done with characteristic care 
and completeness, the learned author leaves an 
enduring monument, again demonstrating most 
forcibly the great practical value of the department 
over which he so ably presides. It is but stating a 
well-known fact, which this work again proves, to 
say that Prof. Peck is the highest living authority 
on mycology. The report is printed in handsome 
style, and is given additional value by reason of 
the copious illustrations, reproduced in 
from the professor’s own drawings, which cannot 
fail to greatly aid the public in distinguishing the 
edible from the poisonous, or worthless, varieties. 
In addition to this, Prof. Peck’s work will be of 
invaluable assistance in disseminating a correct 
knowledge of the true food value of this too long 
neglected, and often very much abused, natural 
product of our fields and meadows. 


cok TS, 


——$$ 


Aew Booksand Rew Editions. 


The Federal Courts, Their Organization, Jurisdic- 
tion and Procedure, by Charles H. Simonton, 
United States Circuit Judge. Richmond, Va.: 
B. F. Johnson Publishing Co., 1896. 

This little work, being in substance the lectures 
delivered before the Richmond Law School, Rich- 
mond College, Virginia, by Judge Simonton, is a 
model, in its way, of concise statement and orderly 
arrangement. The author, who ranks as one of 
the ablest United States Circuit judges, has stated 
the law covering the practice in the Federal 
Courts in a forceful manner, and in addition has * 
given a brief historical review. While intended 
primarily as a text-book for educational institu- 
tions where the study of law forms a part of the 
course, this work cannot fail to prove of great 
value to practicing lawyers who desire to acquaint 
themselves with the best manner of handling 
cases in the United States courts. 
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Gurvent Lopics. 


HE retroactive feature of the so-called 
Dingley tariff act with which the senate 

is now struggling has led to the expression 
of a variety of opinions as to the constitu- 
tionality of this feature of the proposed law. 
Many leading newspapers and not a few law- 
yers. of repute have held that such a provi- 
sion would be clearly contrary to the organic 
law, while others are equally confident that 
congress has the power to embody in the 
bill a retroactive, or, as they prefer to term 
it, a retrospective feature. It is not, of 
course, denied that the Constitution ex- 
pressly inhibits the passing of ex post facto 
laws, but it does not appear to be settled 
either that this would be an ex post facto 
law, or that the provision of the Constitution 
referred to applies to civil acts. We pub- 
lish, in this issue, a valuable contribution on 
the question, in which the author attempts 
to show that such a provision in the new law 
would be entirely within the power of con- 
gress to adopt. At the same time, it must 
be confessed, the subject is not without 
some difficulty. It will not, of course, be 
denied that there can be but one law at a 
time in operation. The nation has a law 
now on the statute book defining what the 
rates of duties shall be. Nobody claims that 
it has yet been repealed or superseded. 
Would not a reroactive clause be, in effect, 
an attempt to put two inconsistent laws in 
operation at the same time? A bill is not 
a law until it has been passed, and signed by 
the executive. Does it not follow that until 
the Dingley bill is approved by the execu- 
tive the present tariff remains in force? 
This looks like sound logic, as well as 
reason and common sense. Moreover, if 
congress has the power to date a law back 
thirty or ninety days, could it not as legally 
do it for three years, or a longer time, if it 


saw fit? To compel citizens to conform 


their business to a law that does not exist, 


Vor. 55 — No. 16. 





and only possibly may be enacted, looks like 
a peculiarly dangerous operation. The sec- 
retary of the treasury, we observe, has al- 
ready issued a notice to officials “prescrib- 
ing suitable regulations” for the adminis- 
tration of the new law, but it is difficult to 
see by what authority this can be done. 
However, the suggestion has been made 
that there is no real intention to enforce the 
retroactive clause, through legal process, or 
to obtain a ruling of the Supreme Court 
upon it; but that the whole thing is intended 
only to act as a “cloud” upon the profits of 
importers. If this be true, it may accom- 
plish its purpose. 


The succession tax bill, which was drawn 
and is being energetically pushed by State 
Comptroller Roberts, seems altogether 
likely to be enacted into law in the State of 
New York; and upon this fact THE 
AtBaAny Law JouRNAL congratulates the 
people of the State. The fundamental idea 
of this tax is that large estates, in passing 
through probate, should be compelled to 
make considerable contributions to the 
State treasury; that, so long as a man is liv- 
ing and of sound mind he can do as he 
pleases with his property, provided he does 
not thereby injure other people, but with his 
death the ownership ceases, and it is only by 
sufferance that the property is permitted to 
pass into other hands. It is perfectly com- 
petent for the State to decree, by statute, 
the conditions under which the property of 
a decedent shall pass into the possession of 
those who are ordinarily considered his 
heirs, and this is what the act under consid- 
eration does. The State, as it were, reim- 
burses itself for the services it performs in 
this relation, in transmitting title to the prop- 
erty from one person to another. The plan 
which the bill embodies is merely an adapta- 
tion of methods that have long been in use 
in England, Australia and other countries, 
with entirely satisfactory results. The princi- 
ple of a graduated succession tax, such as this 
is, is recognized as entirely legitimate, and 
in those countries in which it has been tested 
in practice, the results have been all that 
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could be desired. Incidentally, the effect is 
to somewhat equalize social conditions; and, 
in connection with other tax-reform legis- 
lation, in which the Empire State appears 
to be setting a good example to the other 
commonwealths, it is within bounds to say 
‘that it will be quite possible to do away 
entirely with the tax on personal property, 
which experience has abundantly demon- 


strated, never can be enforced. 


The London Law Journal, of recent date, 
refers to a case before Mr. Justice Williams, 
which illustrated a somewhat singular case 
of hardship where no one was to blame. 
The victim of the law or of circumstances 
was a trustee under a deed of arrangement, 
and the board of trade was proceeding 
against him for not rendering an account 
of his stewardship. The “estate” had real- 
ized £3 5s. The disbursements were £3 10s. 
The board called for an account; the trustee 
rendered it, but he neglected to stamp the 
account, as required by the rules, with a 5s. 
stamp, and the board refused to receive it 
unstamped. “We have no power,” said the 
board, “to dispense with the stamp. It be- 
longs to the inland revenue. We are bound 
by the act to exact the 5s.” “I have no 
assets,” pleaded the trustee. “I don’t like 
‘sending a man to prison,” said the judge, 
“unless he is contumacious.” Each plea 
was in its way unanswerable. In the end 
the trustee was ordered to pay, but the court 
intimated that it was not a case for incar- 
ceration. 


The lawyers residing in the cities and 
towns included in the flooded districts along 
the Mississippi are, as might be supposed, 
suffering along with all other inhabitants. 
A very good insight into the condition of 
affairs is afforded by a letter which was re- 
ceived a day or two ago by Banks & Bros., 
the well-known law-book publishers, of this 
city, in answer to a business communication. 
The facetious style of the writer shows how 
the legal mind is able to rise superior to all 
obstacles, and exhibit a calm and dignified 





resignation to the will of Providence, no 
matter how disastrous the results may be. 
The letter follows: 

“I have yours of recent date, enclosing 
bills for $27, for Circuit Court of Appeals 
1 write to request you to stop my 
subscription to the reports, and also to say 
that I will remit you the $27 as soon as busi- 
ness at this place revives. Yau will under- 
stand that the whole face of the delta is un- 
der water from two to six feet, and that 
Greenville is to-day an island with an area 
of about two square miles, that is part of the 
city. The other part is emulating Venice, and 
the inhabitants thereof are utilizing batteaux 
and other water craft in lieu of gondolas; 
the unwritten law of this place during 
periods of distress is that any inhabitant who 
presents a bill to another inhabitant calls for 
a fight (and in the present condition of 


Reports. 


affairs), or a boat race itistead of a foot race, 
and I cannot exercise maritime jurisdiction 
in such a contest for want of a boat. 

“I am, therefore, barred from calling on 
my clients for assistance at this period, this 
being my only source of revenue, all of my 
landed estate having departed after the last 
high water, which washed everything off the 
plantation save the deed of trust which I had 
judiciously placed thereon, and under which 
it was sold. 

“T trust you will-understand the situation 
and kindly hold up your bill until I can hold 
up some of my clients.” 


One of the surprising features of the re- 
cent municipal election in Chicago was the 
handsome vote polled by John M. Harlan, 
the independent Republican candidate for 
mayor. Early in the canvass his candida- 
ture was laughed at, but Mr. Harlan had the 
pleasure of seeing his vote pass that of the 
regular Republican candidate, and come 
nearest to that of the successful aspirant, 
Mr. Harrison. Mr. Harlan’s popularity 
with the voters was largely due to the 
courageous fight he made, as alderman, 
against corruption and jobbery in municipal 
affairs. He is a son of Justice Harlan, of 
the United States Supreme Court. 
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THE ALBANY Law JourRNAL has received 
from Messrs. Baker, Voorhis & Co., of New 
York, a copy of a printed circular, in which 
they make reply to the statements put forth 
by Mr. Charles F. Beach, Jr., recently, in 
reference to the publication of a certain law- 
book by the firm mentioned, and upon which 
this journal, in a recent issue, made a few 
good-natured remarks. Messrs. Baker, 
\oorhis & Co. rightly assume that we had 
no intention to do injustice to them. The 
substance of Mr. Beach's statements was 
given for what it was worth, without any 
endorsement of the same, or in any way at- 
tempting to justify his course of action. Our 
intention was merely to show the position 
which Mr. Beach had taken in reference to 
the publication of what he saw fit to term a 
spurious and bastard edition of his work. 
In their circular, Messrs. Baker, Voorhis & 
Co. make certain statements. which are cal- 
culated to exhibit Mr. Beach in an unfav- 
orable light before the public. This journal 
does not propose to detail these charges, re- 
lating, as they do, to merely private business 
transactions between publishers and author, 
in which the public have little, if any, con- 
cern; but, in the interest of fairness, we are 
quite willing to add that nothing heretofore 
printed in these columns was intended to 
detract from the well-known reputation of 
this firm for honorable and fair dealing, as 
well with authors as with the public. 


The question as to whether the consular 
representative of another country is entitled 
to exemption from arrest in this country for 
alleged embezzlement of funds held by him 
in his private capacity, as a trustee, appears 
to have been settled by the United States 
Supreme Court, which affirms the decision 
of the lower court, denying Mr. Iasigi’s ap- 
plication for a writ of habeas corpus. The 
counsel for Mr. lasigi pleaded that as Turk- 
ish consul-general here he was exempt from 
arrest under the provisions of the Constitu- 
tion, but the plea does not appear to have 


met the views of the court, unless it shall 
turn out that the decision is based on the 
fact that Mr. Iasigi had been dismissed from 
his consular office since the pending court 





proceedings. In that case, the constitu- 
tional question involved in the case is still 
undecided. 

Of all the singular criminal trials of late 
years that of Mrs. Carew, who was recently 
convicted, at Yokohama, Japan, of the crime 
of poisoning her husband, is entitled to the 
distinction of being facile princeps. The 
most extraordinary feature was the arrest, 
during the trial, of Miss Jacob, the nursery 
governess, who was the principal witness 
for the prosecution, on the charge of being 
the author of the bogus “Annie Luke”’ let- 
ters, and inferentially, of course, of being the 
author of the capital crime. For this pur- 
pose the trial itself was suspended, and Mrs. 
Carew herself took the witness stand to tes- 
tify against the girl whose evidence she had 
to meet. This remarkable hocus-pocus was, 
it seems, the result of a bold attempt on the 
part of the defense to “play a trump card,” 
but it failed utterly of its purpose. There 
was not a scrap of evidence against the poor 


girl, and the public showed their estimate 


of the manceuver by subscribing liberally 
for the defense of the accused governess; so 
that the attempt of the defense, if it had any 
result affecting the trial, only served to fix 
the crime with greater certainty upon Mrs. 
Carew. The charge naturally led to a closer 
examination of the Annie Luke letters, and 
these were shown, to the entire satisfaction 
of the jury, to be in the handwriting of Mrs. 
Carew herself. Miss Jacob was not only 
discharged without a stain on her character, 
but she received a substantial token of the 
sympathy of the community. 


| 


THE RETROACTIVE PROVISIONS OF THE 
NEW TARIFF ACT. 
N\ELE announcement that an attempt is being 
| made to give the new tariff act a retrospective 
operation has naturally excited a good deal of con- 
sternation among importers, and incidentally has 
lcd to the airing of a considerable amount of law, 
good, bad, and indifferent, in the metropolitan 
newspapers. In the correspondence columns 
amateur constitutional jurists have come to the 
front with their usual alacrity. The quality of the 
arguments which are thought by some of these 
gentlemen to point to the conclusion that congress 
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would transcend its powers if it undertoak to pass 
the bill in the form proposed, will be appreciated 
when we find one writer relying on the prohibition 
against ex post facto laws. Others not less 
positive that such a bill would be invalid, but im- 
bued with a distrust of the Supreme Court of the 
United States, derive much discomfort from the 
supposed deterioration of that venerable tribunal, 
and its recently developed tendencies towards the 
upholding of laws which would formerly have 
been held invalid. Whether the Federal judges of 
our own days are really less inclined than their 
predecessors to check the vagaries of legislatures 
is, of course, a question fairly open to argument, 
but it is difficult to comprehend the mental attitude 
of a person who, like one of the correspondents 
referred to, considers that the decision in Munn vy. 
Illinois, and the ruling which left the executive 
officers practically a free hand in dealing with 
alien immigrants, have a bearing upon a question 
involving the limits of the taxing power. Even 
the Post, usually much the best informed of the 
New York papers in respect to subjects requiring 
expert knowledge, has, in this instance, allowed its 
very reasonable indignation at the gross impolicy 
of the proposed law to obscure its scientific judg- 
ment, and, after starting with the dogmatic asser- 
tion that a retroactive provision could not stand, 
seems to be incapable of receding from this posi-° 
tion further than to concede that, although such 
a provision may not, theoretically, be unconstitu- 
tional, it would be so hard to draw it in a form 
which would pass muster in the courts that im- 
porters will not be exposing themselves to much 
danger if they act on the assumption that, what- 
ever the words of the bill, the new duties will ulti- 
mately be declared leviable only from the time it 
becomes law. 

The practical importance of the discussion which 
has thus been raised is undeniably very great, and, 
although it is not likely that many lawyers could 
be found who, except as paid advocates, would be 
willing to place themselves on record as support- 
ers of the view which finds so much favor among 
journalistic authorities, it will not be amiss to 
draw attention, even in the columns of legal peri- 
odicals, to the few simple and decisive principles 
which are absolutely controlling in a case like 
this. Any business man who feels inclined to lay 
the flattering unction to his soul that any attempt 
which congress may make to levy duties on arti- 
cles imported before the new act is passed will be 
abortive, is recommended to read, ponder and in- 
wardly digest the following sweeping statement in 
Judge Cooley's “ Treatise on Taxation ” SoBe 

“ Everything to which the legislative power ex- 
tends may be the subject of taxation, whether it 
be person, or property, or possession, or fran- 
chise, or privilege, or occupation, or right. Noth- 
ing but express constitutional limitation upon leg- 





islative authority can exclude anything to which 
the authority extends from the grasp of the tax- 
ing power, if the legislature in its discretion shall 
at any time select it for revenue purposes. And 
not only is the power unlimited in its reach as to 
subjects, but in its very nature it acknowledges 
no limits, and may be carried to any extent which 
the government may find expedient. It may, 
therefore, be employed, again and again, upon the 
same subjects,even to the extent of exhaustion and 
destruction, and may thus become in its exercise a 
power to destroy. If the power be threatened with 
abuse, security must be found in the responsibility 
of the legislature which imposes the tax to the 
constituency who are to pay it. The judiciary can 
atford no redress against oppressive taxation so 
long as the legislature, in imposing it, shall keep 
within the limits of legislative authority, and 
violate no express provision of the Constitution.” 

This passage, which the learned author supports 
by an ample array of cases, shows that the validity 
of a tariff act cannot be successfully assailed in 
the courts, unless it is shown to be in conflict with 
The whole 


question, therefore, really lies in a nutshell. The 


some specific constitutional provision. 


only restrictions which the Federal Constitution 
has placed upon the power of congress to impose 
taxes are the rule of uniformity and the rule of 
apportionment, and it is presumed that no one 
would have the hardihood to argue that an ordi- 
nary tariff act infringes either of these rules. On 
the other hand, the only prohibition against retro- 
active legislation generally is that which incapaci- 
tates congress from passing ex post facto laws. 
Here, again, there is no ray of encouragement for 
the assailants of those provisions of the act which 
fix the amount of the duties, though, of course, 
any penal clauses which may be inserted will only 
take effect from the date of its passage. The law 
of the subject being so perfectly clear, it is appar- 
ent that the newspapers which are fostering the 
idea that the courts will not give effect to an un- 
equivocal declaration of the intent of congress, 
that the act is to have a retrospective operation, 
are exposing themselves to a practical refutation 
of the most ignominious character. Any regret or 
satisfaction, however, which this thought may give 
rise to is reduced to a minimum by the further re- 
flection that, as long as there is the least uncer- 
tainty as to the matter, importers will not, except 
as a mere speculation, take any action on the as- 
sumption that the duties will continue to be what 
they are under the present statute until the new 
bill has been finally passed. 

The hope that a retroactive clause might pos- 
sibly be declared void has been to some extent 
stimulated by the idea that the Supreme Court of 
the United States has made a ruling to that effect 
in regard to the Wilson act. For this idea the 
customs officials, if the newspapers are to be be- 
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lieved, are mainly responsible. Whether thes2 

officials included a lawyer is not stated, and it may 
be charitably assumed that the case is one in which 

the simplicitas laicorwn is accountable for a very 
ridiculous and inexcusable error. The only de- 
cision by the Federal courts which has any bearing 
on the subject is Burr v. United States, which in- 
volved the question whether goods imported be- 
tween August 1, 1894, the date at which the levy 
of the duties under the Wilson act was nominally 
to begin, and August 28, the date at which the act 
became law with the approval of the executive, 
were subject to the new or the old duties. Under 
such circumstances, it is evident that there was a 
direct invitation to counsel to argue the case from 
the standpoint of the constitutionality of the pro- 
vision to be construed, for if the act could only take 
effect from August 28th, there was no room for 
further discussion. The intent of congress was, 
then, quite immaterial. No resort, however, was 
had to this ready method of solving the problem 
presented, The theory on which the case was 
really submitted appears from the following pas- 
sage in the opinion delivered in the Court of 
Appeals (66 Fed. Rep. 642): : 

No question exists, or is really made, but that 
this whole subject was within the law-making 
power, but that a law should not have any retro- 
active application un'ess that is plainly intended is 
more strenuously urged.” 

This conclusion of both court and bar that there 
was no constitutional question involved, was based 
more particularly upon a sentence in Stockdale v. 
Insurance Co. (20 Wall 323). where it was said, 
with regard to the tax under discussion, that 
“congress could have passed a law to reimpose it 
retrospectively; to revive the sections under con- 
sideration if they had expired; to re-enact the law 
by a simple reference to sections.” 

Viewing the question as one merely of intent. 
the court held that the literal words of the act 
were controlling, and that the importers were en- 
titled to liquidate their entries at the lower rates. 
The Supreme Court (159 U. S. 78) treated the 
case from the same standpoint of intent, but ar- 
rived at a different conclusion. The main point 
made by Chief Justice Fuller was that the new 
act comprised a saving clause to the effect that 
“all rights and liabilities under said law shall con- 
tinue, and may be enforced in the same manner as 
if said repeal or modification had not been made.” 

“Tf,” it was argued, “congress intended that 
this section should relate back to August 1, still 
the intention is quite as apparent that the act of 
1890 should remain in full force and effect until 
the passage of the new act, on August 28, and 
that all acts done, rights accrued, and liabilities 
incurred under the earlier act, prior to the repeal, 
should be saved from the effect thereof as to all 
parties interested, the United States included.” 


Other eonsiderations relied upon, as showing 
that the act was intended to be prospective merely, 
were that the old provision authorizing the col- 
lector to require a license from a custom-house 
broker was new, and it must, therefore, have been 
anticipated in using the words, “ the first day of 
August,” that the bill would become a law before 
that day. So, also, it was pointed out that the 
section imposing a penalty for violations of the law 
incurred by making or selling cards without affix- 
ing the stamps prescribed, could not constitution- 
ally be given a retrospective effect according to 
the terms employed. Again, some duties under 
the new act were higlier, some lower, and some 
abolished altogether, and it was considered a 
wholly inadmissible supposition that duties paid 
between August 1 and August 28 should be re- 
funded where the rate was lowered, and assessed 
where the rate was- raised, or imposed where none 
existed. In view of the fact that the real intent of 
congress was thus left in uncertainty, the court 
deemed itself justified in referring to the journals 
of congress for the purpose of ascertaining whether 
they threw any light upon the contradictions dis- 
closed by the face of the act, and, after reviewing 
the history of the bill, summed up its opinion as 
follows: 

* We think it cannot be doubted that congress 
intended the rates of duty prescribed by the act to 
be levied on the tst day of August, if the bill 
should then be a law, and, if not, then as soon 
after that date as it should become a law.” 

From the foregoing summary it is apparent that 
this case, so far from being in favor of the view 
that a retroactive tariff is unconstitutional, must 
be taken as strongly supporting the rule that the 
only question which can be considered under such 
circumstances is the intent of the legislature. The 
principle of construction accepted by the Supreme 
Court of the United States was long ago declared 
by it in the following words: 

“Words in a statute ought not to have a retro- 
spective application, unless they are so elear, 
strong, and imperative that no other meaning can 
be annexed to them, or unless the intention of the 
legislature cannot otherwise be satisfied.” (United 
States v. Heth, 3 Cranch, 398, 413; compare Price 
v. Mott [1866], 52 Pa. St. 315.) 

The conclusion of the whole matter, therefore, 
is that if it is desired to make the new law retro- 
active, all that is necessary is that congress shall 
state itsintent to that effect inunambiguous terms; 
and, whatever may be the shortcomings of that 
body in regard to statutory draughting, it would 
be altogether extravagant to suppose that it is 
incapable of expressing its meaning in a matter so 
simple as the date on which the provisions of a 
bill are to come into operation. 


Cc. B. Lasatrt. 


New York, April 8, 1897. 
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MR. ELLSWORTH'S ANTI-CARTOON BILL. 
T seems absurd, more than 200 years after the 
English parliament completed the emancipa- 
tion of the press by its refusal to renew the licens- 
ing act, to engage in a serious discussion of the 
right of the State, and the individual, to a free 
press, but the fact that the leader of the senate of 
this State has introduced a measure looking to the 
abridgment of the liberty of the press, and that 
this measure is being seriously considered by a 
committee of that body, seems to justify a discus- 
sion of the question, to the end that the judgment 
of the people may be formed upon the capacity of 
the statesmanship which is being developed out 
of the era of selfishness which is to-day at its 
zenith in the politics of this State. It is not the 
purpose of this article to defend the gross and 
vulgar abuses of the privileges guaranteed by the 
Constitution to the press which have been devel- 
oped in recent years in the “new journalism,” 
but to consider whether there is any warrant in 
the Constitution for preventive legislation; 
whether it is in the power of the State to deny 
to the individual the right of a trial by jury, both 
as to the law and the fact The measure introduced 
by Mr. Ellsworth proposes to make the fact of 
publication a crime, where that publication con- 
sists of pictures of individuals, regardless of the 
question of whether such publication is compli- 
mentary or vicious, thus taking from the jury the 
power to pass upon the material fact of the justifi- 
cation for such publication, and this is so clearly 
a violation of every principle of American con- 
stitutions that it does not seem possible that 
rational-minded men could consent to listen 
patiently, and in seriousness, to its consideration. 
The Constitution of this State, which, in respect 
to the liberty of the press, has undergone no 
changes during the many revisions, is so broad 
and comprehensive in its scope that its mere state- 
ment ought to be enough to convince any intelli- 
gent man that the bill proposed by Mr. Ellsworth 
cannot stand the test of the courts. It declares 
that “every citizen may freely speak, write and 
publish his sentiments on all subjects, being re- 
sponsible for the abuse of that right; and no law 
shall be passed to restrain or abridge the liberty 
of speech or of the press. In criminal prosecu- 
tions or indictments for libels, the truth may be 
given in evidence to the jury; and if it shall ap- 
pear to the jury that the matter charged as libel- 
ous is true, and was published with good motives 
and for justifiable ends, the party shall be acquit- 
ted; and the jury shall have the right to determine 
the law and the fact.” 

It will be observed that the language of this 
provision is very broad; every citizen is authorized 
freely to “speak, write and publish,” not merely 
the facts, but “his sentiments on all subjects,” 





the only restriction being that he must be “ re- 
sponsible for the abuse of that right.”” Comment- 
ing upon this clause, the court, in the case of 
Respublica v. Dennie (4 Yates, 267), says: “ The 
free communication of thoughts and opinions is 
one of the invaluable rights of man; and every 
citizen may freely speak, write or print on any 
subject, being responsible for the abuse of that 
liberty.” What is the meaning of the words, “ be- 
ing responsible for the abuse of that liberty,” if 
the jury are interdicted from deciding on the 
case? Who else can constitutionally decide on it? 
The expressions relate to and pervade every part 
of the sentence. The objection, that the deter- 
mination of juries may vary at different times, 
arising from their different political opinions, 
proves too much. The same matter may be ob- 
jected against them when party spirit runs high in 
other criminal prosecutions. But we have no 
other constitutional mode of decision pointed out 
to us, and we are bound to use the method 
prescribed. 

Mr. Justice Story, in his * History of the Con- 
stitution”’ (vol. ii., 610), speaking of the first 
amendment of the Federal Constitution, in spirit 
the same as that of the State of New York, says: 
“Tt is plain, then, that this amendment imports no 
more than that every man shall have a right to 
speak, write and print his opinions upon any sub- 
ject whatsoever, without any prior restraint, so 
always that he does not injure any other person 
in his rights, person, property or reputation; and 
so always that he does not disturb the public 
peace, or attempt to subvert the government. It 
is neither more nor less than an expansion of the 
great doctrine recently brought into operation in 
the law of libel.” Judge Cooley, in his great 
work on “ Constitutional Limitations” (321, fi'th 
edition), “The constitutional liberty of 
speech and of the press, as we understand it, im- 
plies a right to freely utter and publish whatever 
the citizen may please, and to be_ protected 
against any responsibility for so doing, except so 
far as such publications, from their blasphemy, 
obscenity, or scandalous character, may be a pub- 
lic offense, or as by their falsehood and malice 
they may injuriously affect the standing, reputa- 
tion, or pecuniary interests of individuals. Or, to 
state the same thing in other words, we under- 
stand liberty of speech and of the press to imply 
not only liberty to publish, but complete immu- 
nity from legal censure and punishment for the 
publication, as long as it is not hurtful in its char- 
acter, when tested by such standards as the law 
affords. For these standards we must look to the 
common-law rules which were in force when the 
constitutional guarantees were established, and in 
reference to which they have been accepted.” 

Again Judge Cooley says: “The constitutional 
freedom of speech and of the press must mean 4 


says: 
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freedom as broad as existed when the Constitu- 
tion which guarantees it was adopted. * * * 
The constitutional provisions do not prevent the 
modification of the common-law rules of liability 
for libels and slanders, but they would not permit 
bringing new cases within those rules when they 
do not rest upon the same or similar reasons.” 

Blackstone (iv., 152) says: “In this and the 
other instances, which we have recently considered 
where blasphemous, immoral, treasonable, schis- 
matical, seditious or scandalous libels are pun- 
ished by the laws of England, some with greater, 
others with less, degree of severity, the liberty of 
the press, properly understood, is by no means in- 
fringed or violated. The liberty of the press is, 
indeed, essential to the nature of a free State; but 
this consists in laying no previous restraints upon 
publications, and not in the freedom from cen- 
sure for criminal matter when published. Every 
freeman has an undoubted right to lay what senti- 
ments he pleases before the public; to forbid this 
is to destroy the freedom of the press; but if he 
publishes what is improper, mischievous or illegal, 
he must take the consequences of his temerity. 
To subject the press to the restrictive power of a 
licenser, as was formerly done, both before and 
since the Revolution, is to subject all freedom of 
sentiment to the prejudices of one man, and make 
him the arbitrary and infallible judge of all con- 
troverted points in government, religion and 
learning. But to punish (as the law does at pres- 
ent) any dangerous or offensive writings which, 
when published, shall, on a fair and impartial 
trial, be adjudged of a pernicious tendency, is nec- 
essary for the preservation of peace and good 
order, of government and religion, the only solid 
foundations oi civil liberty.” 

Delolme, in his quaint “ History of the English 
Constitution ” (202-203), tells us “they do not 
allow, as in other States, that a man should be 
deemed guilty of a crime for merely publishing 
something in print; and they appoint a punish- 
ment only against him who has printed things 
that are in their nature criminal, and who is de- 
clared guilty of so doing by twelve of his equals, 
appointed to determine upon his case. It is even 
this latter circumstance which more particularly 
constitutes the freedom of the press.’”’ This work 
was published at Amsterdam in 1771, before the 
adoption of any of our State constitutions, and 
plainly shows the condition of the rules of the 
common law at the time of the framing of the 
provision which Mr. Ellsworth now seeks to 
violate. 

The first continental congress, which met in 
1774, three years after the publication of Delolme’s 
work, quoted above, declared that “the respective 
colonies are entitled to the common law of Eng- 
land, and more especially to the great and inesti- 
mable privilege of being tried by their peers of the 





vicinage, according to the course of that law,” 
and in 1789 Thomas Erskine argued the case of 
Stockdale before the English parliament, securing 
from that body a reversal of the judgment of the 
English courts, and establishing the right of 
juries to pass upon the criminality of the matter 
charged as libelous, as well as the fact of publica- 
tion. This was followed by the introduction of the 
libel act by Mr. Fox in 1791, which was finally en- 
acted in 1792, which declared the action of the 
parliament in the case of Stockdale to be, and al- 
ways to have been, the law of England. This 
same doctrine had prevailed in the colony of New 
York for many years before the action of parlia- 
ment in declaring the common law of England. 
In 1733 Lewis Morris, who had been removed 
from the chief justiceship by Governor Crosby, 
began a series of drastic articles in Zenger’s New 
York Weekly Journal, reflecting upon the admin- 
istration of the affairs of the colony. Zenger was 
indicted for criminal libel, and was defended by 
Andrew Hamilton, the story of the trial being 
told in the “ Narrative and Critical History of 
America” (v., 199-200), as follows: “Zenger’s trial 
began on the 4th day of August, and resulted in a 
verdict of ‘not guilty.’ The publishing of the al- 
leged libel had been admitted, but it was claimed 
to be neither false, nor scandalous, nor malicious. 
When the New York lawyers who had been en- 
gaged in the defense were disbarred, Andrew 
Hamilton, a prominent leader from Philadelphia, 
took the case. He managed it so adroitly, met 
the brow-beating of De Lancey so courageously, 
and pleaded the case of his client so eloquently 
that he at once achieved a more conspicuous fame 
than belonged to any other practitioner at the 
bar of that day. The corporation of New York 
fell in with the popular applause in conferring 
upon him the freedom of the city, enclosing their 
seal in a box of gold, with the added assurances 
of the ‘ great esteem that the corporation had for 
his person and merits.’ The result of Zenger’s 
trial established the freedom of the press in the 
colonies, for it settled here the rights of juries to 
find a general verdict in libel cases, as was done 
in England by a law of parliament passed many 
years later, and it took out of the hands of the 
judges appointed to serve during the king’s pleas- 
ure, and not during good behavior, as in England, 
the power to do mischief.” 

“The liberty of the press,” says Blackstone, 
“consists in laying no previous restraints upon 
publications.” Macaulay, in his “ History of 
England” (iii., 398), tells us that in the midst of 
the angry debates in parliament over the Irish 
war, in the time of William III., Walker, the de- 
fender of Londonderry, had “ arrived in London, 
and had been received there with boundless en- 
thusiasm. His face was in every print-shop. 
Newsletters describing his person and his de- 
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meanor were sent to every corner of the kingdom. 
Broadsides of prose and verse, written in his 
praise, were cried in every street,” showing that at 
that early date the practice of representing public 
characters in the current publications was in 
vogue, and that custom is as much within the pro- 
tection of the Constitution as is written language, 
and it comes under the same rules of law as to 
libel. Indeed, before the art of printing was in- 
vented, the ideas and sentiments of men were con- 
veyed in rude pictures, and they have, in all ages, 
been used in carrying intelligence and_ in 
preserving the history of events. 

The common law of England, and of the colony 
of New York, at the time of the adoption of the 
Constitution,imposed no “previous restraints upon 
publications; ” it appointed no punishment, “only 
against him who has printed things that are in 
their nature criminal, and who is declared guilty 
of so doing by twelve of his equals,” and the Con- 
stitution itself, at section 16 of article 1, declares 
that “such parts of the common law, and of the 
acts of the legislature of the colony of New York, 
as together did form the law of the said colony 
on the roth day of April, 1775, and the resolutions 
of the congress of the said colony, and of the con- 
vention of the State of New York, in force on the 
2oth day of April, 1777, which have not since ex- 
pired, or been repealed or altered; and such acts 
of the legislature of this State as are now in force, 
shall be and continue the law of this State, sub- 
ject to such alterations as the legislature shall 
make concerning the same.” ‘ The constitutional 
provisions do not prevent the modification of the 
common-law rules of liability for libels and slan- 
ders,” says Judge Cooley, “ but they would not 
permit bringing new cases within those rules 
when they do not rest upon the same or similar 
reasons.” This precludes, therefore, the possibility 
of Mr. Ellsworth’s measure becoming a valid law. 
The common law of England, and of the colony 
of New York, in so far as the liberty of the press 
is concerned, is the constitutional law of the State 
of New York, and it cannot be abridged by any 
action of the legislature. Ben. S. DEAN. 

Jamestown, N. Y., April 3, 1897. 


—————_»_—_ 


THE PETTIFOGGER AND THE SHYSTER 


HE late E. G. Ryan, Chief Justice of the Su- 
preme Court of Wisconsin, was a man of 
irascible temper, but possessed of much learning, 
great juridical ability, phenomenal independence 
of character and terrible vigor of expression, as 
the following description of two vermin of the 
legal profession will show. It is from a discourse 
to a law class of some years back in the Univer- 
sity of Wisconsin: 
“Behold the pettifogger, the blackleg of the 


law! He is, as his name imports, a stirrer up of 





small litigation; a wet-nurse of trifling grievances 
and quarrels. He sometimes emerges from pro- 
fessional obscurity, and is charged with business 
which is disreputable only through his tortuous 
For the vermin cannot forego his in- 
He is generally 


devices. 
stincts, even among his betters. 
found, however, and he always begins in the low- 
est professional grade. Indeed, he is the troglo- 
dyte of the law. He has great cunning. 
takes it for intelligence. He is a fellow of infinite 
He pushes himself everywhere, ani is 


He mis- 


pretense. 
self-important wherever he goes. 
find him in legislative bodies, in political conven- 
tions, in boards of supervisors, in common coun- 


You will ojten 


cils. He is sometimes there for specific villainy; 
sometimes on general principles of corruption, 
waiting on Providence for any fraudulent job. He 
is always there for evil. The temper of his mind, 
the habits of his life, make him essentially mis- 
chievous. In all places, he is virtually dishonest. 
What he cannot cheat for gain he cheats for love. 
He haunts low places,and herds with the ignorant. 
It is his kindly office to set them by the ears, and 
to feed his vanity and his pocket from the quarrels 
He is in everybody's way, 
He: meddles 


he incites or foments. 
and pries into everybody's business. 
in all things, and is indefatigable in mischief. He 
is just lawyer enough to be mischievous. He is a 
living example of Pope’s truth, that a little learn- 
ing is a dangerous thing. Among his ignorant 
companions he is infallible in all things. Some- 
times he is reserved and sly, with knowing looks 
which gain credit for wisdom and character, for 
thinking all that he does not utter. Generally he 
is loquacious, demonstrative of his small 
auence. Then his is too loose for truth. 
By his own account, he is full of law and overflow- 
ing. Among his credulous dupes he cannot keep 
it down. He knows all things. Nothing is new to 
him. Nothing surprises him. Nothing puzzles 
But it is in the law that his omniscience 
shows best. His talk is of law incessantly. He 
has a chronic flux of law, among his followers 


elo- 


mouth 


him. 


He prates law mercilessly to every one, except to 
lawyers. He discourses of his practice and his 
success to the janitor of his ‘office, and the char- 
woman who washes his windows. He revels in 
demonstrative absurdity, and boasts of all he never 
did. He is the guide, philosopher and friend of 
vicious ignorance. He is the oracle of dullness. 
He hangs much around the justices ‘courts. There 
he is the leader of the bar. But he finds his way 
into the courts of record. In them he is a plague 
to the bar and an offense to the bench. He is 
flippant, plausible, captious, insolent. He is full 
of sharp practice, chicane, surprise and trick. He 
is the privateer of the court, plundering on all 
hands, on private account. He is ready to sell his 
client or himself. He is equal to all things, above 
nothing, and below nothing. He is ready to be 
the coroner of the county, or the chief justice of 
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the United States. He would be a bore, if it were 
not too dangerous for that harmless function. He 
is a nuisance to the bar and an evil to society. He 
is a fraud upon the profession and the public; a 
lawyer among clowns and a clown among lawyers. 

* There is a variety of the animal, known by 
the classic name of shyster. He has forced the 
word into at least one dictionary, and I may use 
it without offence. This is still a lower specimen; 
the pettifogger pettifogged upon; a troglodyte 
who penetrates depths of still deeper darkness. 
He has all the common vices of the family, and 
some special vices of his own. This creature fre- 
quents criminal courts, and there delights in crim- 
inal practice. He is the familiar of bailiffs and 
jailers; and has a sort of undefined partnership 
with them, in thieves and rufhans and prostitutes. 
These he defends or betrays, according to the exi- 
gencies of his relations with their captors or pros- 
ecutors. He has confidential relations with those 
who dwell in the debatable land between industry 
and crime. He is a friend of pimps and fences. 
He has intimacies among the most vicious men 
and women. He is the standing counsel of gamb- 
ling dens and houses of ill-fame. He knows all 
about the criminals in custody, and has extensive 
acquaintances among those at large. He is con- 
versant with their habits of life, and calls them 
familiarly by their Christian names. He prowls 
around the purlieus of jails and _ penitentiaries, 
seeking clients, inventing offenses, organizing 
perjury, tampering with turnkeys, and _ tolling 
prisoners. He levies blackmail on all hands. His 
effrontery is beyond all shame. He thinks all 
lawyers are as he, but not so smart. He believes 
in the integrity of no man; in the virtue of no 
women. He loves vice better than virtue. He en- 
joys darkness rather than light. His habits of ‘life 
lead him to the back lanes and dark alleys of the 
world. He is the counsel of guilt, the attorney- 
general of crime.” 


> 


THE MANUSCRIPT OF THE “MAY 
FLOWER.” 


IWVHE logof the “ Mayflower” is tobe given to the 

people of the United States, and to be depos- 
ited in Pilgrim Hall, at Plymouth, Mass., or in 
some other safe place to be designated by the 
president. Everybody knows about the “ May- 
flower,” but comparatively few Americans ever 
heard of the log. In truth the manuscript that is 
coming is not a log, though it has received that 
nickname. It is an account of the voyage of the 
“Mayflower,” and a history of the Plymouth colony 
from 1602 to 1646, written by Governor William 
Bradford, and handed down in his family through 
at least four generations. Massachusetts was orig- 
inally a part of the diocese of London, and this 
manuscript, with others, found its way to the 
library of the see of London, where it was discov- 





ered in 1846. It contains a registry of births, mar- 
riages, and deaths of Pilgrims, and records about 
their property. At the desire of the government 
of Massachusetts, the American Antiquarian So- 
ciety, the Massachusetts Historical Society, the 
Pilgrim Society of Plymouth, and the New Eng- 
iand Society of New York, the president, through 
the American ambassador, asked that it be given 
to tne United States. The Archbishop of Canter- 
bury and the Bishop of London backed the am- 
bassador’s request, and on March 25 a Consistory 
Court of the diocese of London determined to 
gratify the president's wish, and to hand over the 
log to Mr. Bayard whenever he was ready to 
receive it. The only conditions of the transfer are 
that a photographic, certified copy of the book 
shall be left with the present custodians of it, and 
that the original shall be put in a safe place where 
persons concerned can have access to it. — 
Harper's Weekly. 


————»~—_—__—_— 
ABANDONMENT OF EASEMENTS. 


MUHERE is no time fixed by law for the non- 

user of an easement to amount to an aban- 
donment. It has been sometimes thought, on the 
analogy of the Prescription act, that twenty years’ 
non-user must be shown; but the Prescription act 
deals solely with the proof of the existence of an 
easement, and does not touch the cesser of it by 
abandonment or otherwise. The true question td 
be answered in such a case is, What was the in- 
tention of the owner of the easement? Did he 
intend to abandon it or not? As Lord Chief 
Justice Denman said in Reg. v. Chorley (12 Q. B. 
515), in 1848, “the period of time is only material 
as one element from which the grantee’s inten- 
tion to retain or abandon his easement may be 
inferred against him; and what period may be 
sufficient in any particular ease must depend on 
all the accompanying circumstances.” The de- 
fendant in this case had been indicted for driving 
a carriage through a narrow lane which was a 
public footway. He set up as a defense a private 
right of carriageway, preceding the public user, 
and inconsistent with it. The question was, 
whether this right had been released or aban- 
doned, and the jury was directed that no interrup- 
tion by the public for a less period than twenty 
years could destroy the private right. After ver- 
dict for the defendant, the case was taken to the 
Court of Queen's Bench, and a new trial was 
granted on the ground of misdirection. This was 
followed in 1867 by Crossley v. Lightowler (16 
L. T. Rep. 438: 3 Eq. 279; 2 Ch. 478), where the 
same principle was applied. Dye works on the 
bank of a stream had not been used for more 
than twenty years,-and had been allowed to fall 
into ruins, and this was held evidence of an aban- 
donment of a right to foul the stream with the 
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refuse from them. Lord Chelmsford, L. C., said: 
“The question of abandonment of a right is one 
of intention, to be decided upon the facts of each 
particular case. * * * Reg. vy. Chorley shows 
that time is not a necessary element in a question 
of abandonment as it is in the case of the 
acquisition of a right.” 

Another question which has come before the 
courts for decision is, whether the destruction or 
alteration of the dominant tenement involves an 
abandonment of the easement, or whether, in the 
case of destruction, the easement attaches to a 
building erected in the place of the one destroyed. 
This is the well-known case of Scott v. Pape (53 
L. T. Rep. 598; 54 L. T. Rep. 399; 31 Ch. Div. 
554), in 1886, in which Mr. Justice North was 
affirmed by the Court of Appeal. The plaintiff 
had acquired a right to light in respect of a cer- 
tain building. He pulled it down, and erected a 
new one in its place. The windows were larger 
than those in the former building, but corre- 
sponded with them to a material extent. It was 
held that the easement was not abandoned, and 
the defendant was restrained from obstructing the 
access of light to the new windows, so far as they 
corresponded with the windows in the old build- 
ing. And, in the same year, Vice-Chancellor 
Bacon held, in Greenwood v. Hornsey (55 L. T. 
Rep. 135: 33 Ch. Div. 471), that the mere altera- 
tion of a building containing ancient lights did 
not of itself imply an abandonment of the right to 
the access of light to any substituted building, 
but the intention to abandon must be clearly es- 
tablished by evidence. And what evidence is suffi- 
cient for this purpose was considered by the 
judicial committee of the Privy Council in James 
v. Stevenson (68 L. T. Rep. 539; [18903] A. C. 
162). This was an action to assert a right of 
way granted by A. to B. by deed in 1839, the 
appellant — whose predecessor A. was — pleading 
that it had been abandoned. Non-user of the 
right was proved over certain portions of the 
way, also user by the appellant and his predeces- 
sors for farming purposes of the land over which 
the way existed. But it was held that neither of 
these circumstances was conclusive to prove an 
abandonment of even a portion of the right. As 
Sir Edward Fry remarked, “ It is one thing not to 
assert an intention to use a way, and another 
thing to assert an intention to abandon it.” — 


Law Times (London.) 
— > 


LABOR COMBINATIONS'AND THEILAW. 


N the minority opinion of the Supreme Court in 
the Trans-Missouri Freight Association case, 
its author, Justice White, says that the remedy 
intended to be accomplished by the Anti-Trust act 
was to shield against the danger of contracts or 
combinations by the few against the interests of 





the many and to the detriment of freedom. He 
regards the construction now given to the act by 
the majority of the court as striking down the 
interest of the many to the advantage and benefit 
oi the few. What he calls the construction which 
reads the rule of reason out of the statute embraces 
within its inhibition every contract or combination 
by which workingmen seek peaceably to better 
their condition. However this may be, there never 
has been any doubt that the Sherman act applied 
to combinations of labor, and it has, indeed, been 
the gravest subject of complaint against the act 
that the labor unions appeared to be the only kind 
of combinations that it was able to reach. This 
branch of the subject was pretty fully examined in 
the argument on the Debs case in December, 1804. 
It was then pointed out that the discussion accom- 
panying the passage of the bill through congress 
indicated that neither house had any thought of 
legislating against combinations of workingmen, 
formed for whatever purpose. But it was 
shown that this method of interpreting a legisla- 
tive act is not followed implicitly by the courts, 
and, in point of fact, only one judge of the lower 


also 


federal courts has ever intimated his dissent from 
the idea that the Anti-Trust law affected labor 
combinations. ; 

When a suit was brought five years ago, under 
the provisions of the act,foran injunction restrain- 
ing certain draymen on strike in New Orleans for 
interfering with interstate District 
Judge Billings, in granting the injunction, said: 
“ The question simply is, Do these facts establish 
a case within the statute? It seems to me this 
question is tantamount to the question, Could there 
be a case under the statute?’ This order was 
affirmed by the United States Circuit Court of 
Appeals for the fifth circuit, and another judge of 
the same circuit held that a rule of the Brother- 
hoodof Locomotive Engineers, requiring its mem- 
bers to strike under certain circumstances, was a 
violation of the act. Circuit Judge Putnam has 
dissented from this view, but it has been concurred 
in by all the other circuit judges who have had 
occasion to deal with the question. Circuit Judge 
Woods, in granting the order of injunction against 
Eugene V. Debs and other officers of the Ameri- 
can Railway Union, pointed out that the legal 
character of this conspiracy and the responsibility 
of its participants was exactly the same as though 
it had been formed by other palace car companies 
for the purpose of gaining control of the sleeping 
car business of the United States by excluding the 
Pullman cars. Labor, in short, as well as capital, 
is prevented under the Sherman act from com- 
bining for the restraint or hindrance of interstate 
commerce. 

It is easy, however, to overrate the importance 
of the bearing of these decisions, now virtually ap- 
proved by a majority of the Supreme Court, on 


commerce, 
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the conduct of trades unions. The court has 
already held that it has no power to interfere with 
a monopoly in manufacture, and that it is only 
when the instrumentalities of interstate commerce 
are affected that the act of congress comes into 
play. But if the whole question of manufacturing 
combinations be relegated to the police power of 
the States, the labor combinations whose sphere of 
action is similarly circumscribed must be held to 
be a matter of State supervision also. In the 
New Orleans case there was a distinct interfer- 
ence with interstate and international commerce, 
as there was in the Debs case, growing out of the 
Chicago strike. But, except where such interfer- 
ence or obstruction is proved, it is difficult to say 
what terrors the Sherman act can have for com- 
binations of workingmen formed for perfectly 
legitimate purposes. We suspect that the neces- 
sities of argument have carried Justice White 
somewhat too far in this connection, and that the 
construction placed upon the statute by the ma- 
jority of the court does not “read the rule of 
reason” out of it so completely as he seems to 
believe. — Boston Herald. 


——_ 9—___. 


A MILLION HINGES ON A WORD. 
— 


CCORDING to a San Francisco dispatch, the 
ownership of $1,000,000 worth of property in 
the State of California depends upon the legal 
construction of the word “ brought.” The act of 
Congress approved March 3, 1891, provides that 
no suit shall be “ brought” by the United States 
to vacate or annul any patent to public lands is- 
sued before the date mentioned within five years 
from the passage of the act. This period of limi- 
tation expired March 3, 1896. Consequently, it ap- 
pears that all patents to public lands issued before 
March 3, 1891, became absolute and irrevocable 
March 3, 1896, unless previously attacked by suit 
brought as the law requires. The case in which 
the point has been raised is that of the United 
States against the American Lumber Company, of 
Chicago, and the Central Trust Company, of New 
York. The government seeks to have canceled, 
upon the ground of fraud and conspiracy, more 
than one hundred and sixty different patents to 
railroad timber lands in California, situated in 
Humboldt and Mendocino counties. The Ameri- 
can Lumber Company holds the patents to these 
lands, which embrace 27,000 acres, and their value 
has been estimated at in the neighborhood of 
$1,000,000. The Central Trust Company issued 
mortgage bonds on the security of the lands to the 
amount of $300,000. The bill of complaint was 
filed in the Circuit Court, in San Francisco, Febru- 
ary 3, 1896. That was just a month before the 
statutory period of limitation expired after which 
the government could not institute suit. 
The question to be decided is, Was the suit 
brought when the bill was filed? The matter was 





argued before Judge Morrow and submitted upon 
briefs. It is said to be the first case involving the 
question of when a suit is “ brought” in connec- 
tion with United States land patents and the I'mita- 
tion of five years thereon. The decision will thus 
afford an important precedent for both courts and 
lawyers. 
ita Maas 


CONTEMPT.OF COURT ABROAD. 


E are familiar with the extremes to which the 
\ doctrine of contempt of court has been car- 
ried in this country, but not so much so with the 
absurdities to which it has been carried in Eng- 
land and Germany, says the Springfield Republi- 
can. An English judge named Philbrick has de- 
veloped a curious theory - of “ perturbation,” 
which in practice means that any one outside his 
court who “perturbs" his honor may be sum- 
moned before him and punished for contempt. 
Not long ago this eminent jurist heard the sound 
of hammering, and it “ perturbed” him seriously. 
He set the machinery of the law in motion, and 
forthwith there was brought before him a fright- 
ened chemist, or druggist, whose shopboy, across 
the street, had been hammering in a nail. It was 
a most serious offense, so it was, and his honor 
sentenced the chemist to forty-eight hours in jail. 
Although the judge afterward relented and re- 
leased the man, he in nowise surrendered his prin- 
ciple or theory of contempt of court. Under this 
theory, of course, any street vendor who cries his 
wares, or Italian organ-grinder, or German street 
band, or church sexton who rings a bell, or truck- 
man who does not drive a cart with rubber tires, 
may be punished for contempt of Judge Phil- 
brick’s court. A case from Germany is reported 
by the correspondent of a London paper which is 
extreme, yet which does not go to the preposter- 
ous length of the English case. This happened in 
a Berlin law court: 

A stranger of the “ young-man-from-the-coun- 
try’ type, seated in the gallery during the prog- 
ress of a trial, was so carried away by the 
eloquence of counsel for the defense that at its 
conclusion he shouted “ Bravo!” He was in- 
stantly seized by the officials and put into the area 
oi the court. Up rose the public prosecutor and 
said: “ This man has been endeavoring to inter- 
fere with the course of justice. I propose that he 
be sentenced to not less than six” (“ Himmel!” 
ejaculated the culprit), “not less tlian six hours’ 
imprisonment.” The judge nodded a smiling as- 
sent, and before the bewildered provincial could 
say “ Kreuz-sapperment-himmel-donnerwetter ” he 
was behind lock and key. 

It may be that the doctrine of contempt has 
been developed to an equal length in this country, 
but we much doubt that any American judge 
would sentence a man to forty-eight hours in jail 
because his own employe hammered in a nail in 
his own shop. 
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SOME FOOL BILLS. 

HEN somebody introduced into the legisla- 

ture the other day a bill to make the ten 
commandments a part of the statutes, there was a 
good deal of laughing at this State all over the 
country, but in the language of the street, “ There 
are others.” This seems to be a year for legis- 
lators to introduce fool bills. A Massachusetts 
solon asks for a salaried State board to examine 
blacksmiths; North Dakota proposes to license 
barbers; an Indiana man has a project to tax 
whiskers; Massachusetts also wants all chiropo- 
dists to pass a State examination; Michigan and 
Missouri propose to tax bachelors, and a Missouri 
legislator has also introduced a bill to punish by 
a heavy fine any widow or unmarried woman who 
refuses an honorable offer of marriage. Minne- 
sota comes forward with a bill to prevent women 
from sending flowers to criminals. Missouri wants 
to fine railway hands $25 for flirting with women 
passengers, and Nebraska that all bulls’ 
horns shall be removed when the animal becomes 
two years old. Michigan and Indiana demand 
that bills of fare shall be printed in English only, 
and a measure was recently introdticed in the 
Indiana legislature making it a misdemeanor to 
wear squeaking boots to church. Oklahoma has 
tried legislation against bloomers, and Alabama 
against shirt waists. This country may, or may 
not, be “the home of the brave,” but it certainly 
is fast becoming the land of the freak.—Abilene 
(Kan.) Reflector. 


asks 


— 


CURIOSITIES OF WILLS. 


FTEN the eccentricities of a man do not ap- 
pear until he comes to make his last will and 
testament. A collection of the rare and curious 
wills which have been probated in English and 
American courts would be amusing and perhaps 
edifying. The story is told of a famous Indian 
chief, a redoubtable warrior in his day, who yielded 
sufficiently to the influences of civilization to make 
a will, Among other things it provided that at 
his death his skin should be made into drum- 
heads, so that, even when dead, he might strike 
terror into the hearts of his enemies. John Rudge, 
of Trysull, in Staffordshire, left a will, dated April 
17, 1725, bequeathing to a friend the sum of five 
shillings per Sunday to go about the parish church 
during sermon,swakening the sleepers and keep- 
ing the dogs out of church. A vindictive London 
merchant, in the same generation, left a goodly 
legacy to a distant relative on condition that he 
should ring a bell at half-hour intervals during the 
night, in front of the house of an enemy and rival. 
Edward Worthy Montagu, of Yorkshire, England, 
once Ambassador to Turkey, left a will in which 
he took occasion to vent his posthumous wit and 
spite on his relatives and associates. After some 





bequest to “my noble and worthy relation, the 
Earl of ——-—,” he adds: “I do not give his lord- 
ship any further part of my property, because the 
best part he has contrived to take already.’ “To 
Sir Francis ——— I give one word of mine. be- 
cause he has never had the good fortune to keep 
his own. To Lord M. I give nothing, knowing 
that he will bestow it upon the poor. To Sir 
Robert ———— I leave my political opinions, never 
doubting he can well turn them into cash, who has 
always found such an excellent market in which to 
change his own. My cast-off habit of swearing 
oaths I give to Sir Leopold - in consideration 
that no oaths have ever been able to bind him 
yet. 


Se ae 
A'SUBSTITUTE FOR HANGING. 


UDGE J. C. ROYLE, a leading jurist of Salt 
Lake City, has a novel theory, all his own, of 
a substitute for capital punishment. 

Judge Royle is opposed to capital punishment 
on biblical as well as humanitarian grounds. He 
is actively in favor of abolishing it, and never 
fails to go on record to that end. 

He believes that when one man kills another he 
should be forced to labor the remainder of his life 
for the maintenance of the family whom he has 
deprived of its chief, perhaps only, means of sup- 
port. If the murdered no immediate 
family, let him work for the remote members of 


man have 


it, says the judge, and if he have none, let his 
labor go to the enrichment of the state. He be- 
lieves that it is poetic justice that the man who 
robs another of his life shall devote the remainder 
of his own life to the task of restitution as far as 
may be. If the murdered man be one of wealth, 
the products of the murderer's labor should go to 
the further filling of the coffers of the surviving 
family, according to the Utah judge. 


> - 


MAN, POOR MAN! 


'I} HERE is a new business opening for young 
women, provided they are young enough, and 
the possibilities are almost limitless, says the 
Chicago Post. A New York judge has held that 
a girl who is a minor may enforce the perform- 
ance of any and all matrimonial contracts into 
which she may enter, but may not be compelled 
herself to carry out any of them. Being a minor 
she is legally incapable of making a binding prom- 
ise, but she is nevertheless capable of making it 
very interesting for any one who may make any 
promises to her. If this isn’t a gift of a license to 
flirt to girls who are just at the most flirtat’o1s 
age, we would be glad to know how it can be 
properly described. 
But the New York girl who can put a weight 
on her age and keep it down has even greater 
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liberty than this under the decision. She cannot 
be compelled to give up’an engagement ring un- 
der any circumstances. She may promise to be 
“his'n” forever in order to get it, and the next 
minute she can order her big brother to th ow 
him out of the house and “ sic” the dog on him. 
He has no redress. She is a minor, and anythin2 
she gets is hers, while anything she gives away is 
also hers, if she cares to claim it again. She may 
go on merrily gathering in rings and, presumably, 
other tokens of affection in the jewelry line, until 
her poor father is ready to open a retail store to 
get rid of the stock, and the young men who have 
contributed can do nothing but go away into some 
dark, dense forest and kick themselves. 

And yet there are some people who claim that 
tyrant man will not give woman a fair chance in 
this world. 


> 


NEW YORK LAWS OF 1897.4 


l\HE following additional bills passed by the 

New York legislature, which are of special 
interest to the legal profession, have been signed 
by Governor Black: 

Chap. 36. Senator Nussbaum’s, establishing the 
State Board of Claims as a court of claims. 

Chap. 37. Senator Malby’s, providing that if a 
woman die leaving illegitimate children, and no 
lawful issue, such children shall inherit her per- 
sonal property as if legitimate. 

Chap. 38. Senator Brackett’s, providing that a 
married woman may confess judgment if the det 
was contracted for the benefit of her separate 
estate, or in the course of business carried on for 
her separate account. 

Chap. 42. Senator Martin’s, anti-knockout 
drops bill, providing that any one who is found in 


an 


possession of an anesthetic, unless upon a physi- 
cian's prescription, shall be guilty of a felony. 

Chap. 80. Senator Ellsworth’s, exempting from 
taxation State bonds issued to pay for the $),000,0c0 
canal improvement. 

Chap. 81. Senator Guy's, appropriating $5,000 
ior the law library of the Appellate Division of 
the Supreme Court, first department, and the law 
library of the Supreme Court, first district. 

Chap. 90. Assemblyman 
for the appointment by the county judge in Chau- 
tauqua county of a board of examiners to regulate 
the practice of midwifery in that county by others 
than legally authorized physicians. 

Chap. 91. Assemblyman Nixon’s, designating 
April 27, 1897, a public holiday in New York, 
Kings and Westchester counties. 

Chap. 92. Assemblyman Marshall’s, authorizing 
the judges of the Supreme Court of the second 
judicial district residing in Kings county to ap- 
point interpreters and to fix their salaries. 

Chap. to4. Senator Brackett’s, amending the 


Peterson's, providing 





Code of Civil Procedure relative to actions to de- 
termine the validity of the probate of wills. 

Chap. 119. Senator Ellsworth’s, amending the 
Code of Civil Procedure relative to possession of 
real property in reference to the foreclosure of 
mortgages. 

Chap. 121. Assemblyman Laimbeer’s, amending 
the Criminal Code relative to the form of entries 
in justices’ criminal dockets. 

Chap. 122. Assemblyman Laimbeer’s, amendinz 
the Criminal Code providing that a disorderly per- 
son commited on failure to give security may ke 
discharged by the committing magistrate or two 
justices of the peace, or the county judge, by 
afterwards giving security as originally required. 

Chap. 149. Assemblyman Lewis’, amending the 
Code of Civil Procedure relative to the appoint- 
ment of committees for incompetent persons who 
are inmates of State institutions. 

Chap. 153. Assemblyman Lewis’, protecting 
purchasers on sales of real estate of infants by spe- 
cial guardians prior to January 1, 1872. 

Chap. 119. Senator Ellsworth’s, amending the 
Code of Civil Procedure relative to possession of 
real property in reference to the foreclosure of 
mortgages. 

Chap. 121. Assemblyman Laimbeer’s, amending 
the Criminal Code relative to the form of entries 
in justices’ criminal dockets. 

Chap. 122. Assemblyman Laimbeer’s, amending 
the Criminal Code providing that a disorderly 
person committed on failure to give security may 
be discharged by the committing magistrate or 
two justices of the peace, or the county judge, by 
afterwards giving security as originally required. 

Chap. 187. Senator Lexow’s, providing that 
every interlocutory or final judgment heretofore 
filed for entry shall be deemed to have been duly 
entered as of the time of such filing, and the entry 
of every such judgment is declared confirmed. 

Chap. 188. Senator Lexow’s, amending the Code 
of Civil Procedure providing that county clerks 
shall, in addition to docket books, keep a judg- 
ment book in which all judgments shall be 
entered. 

Chap. 189. Senator Lexow’s, relative to the ser- 
vice of summons to require the appearance of a 
judgment debtor in proceedings brought under 
the provisions of the Code. 


—_—_ + ——_ 


THE PENALTY FOR ADULTERY. 


Discussing the bill which bas recently been intro- 
duced in the New York legislature, making adul- 
tery a criminal offence, the New York Law Journal 
has this to say: 

‘Before advocating the proposition to make 
adultery a penal offence in New York, due con- 
sideration should be given to the anomalous condi- 
tion, theoretical and practical, of our matrimonial 
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law. Several recent cases in the courts have called 
renewed attention to the equivocal status here of 
persons obtaining divorces clsewhere. The law of 
New York permits the obtaining of a divorce by a 
plaintiff domiciled here, without personal service of 
process upon or appearance by the defendant. Yet, 
somewhat inconsistently, the New York courts re- 
fuse to recognize a divorce granted under similar 
circumstances in a sister State. It follows that a 
person who has procured a divorce in another State 
upon service by publication, and remarried on the 
faith of it, may be living in a state of lawful matri- 
mony in other States of the Union, but in adulterous 
intercourse if he happens to come to New York. 
Cohabitation with the new partner will entitle the 
original defendant spouse to a divorce in New 
York. (Bell v. Bell, 4 App. Div. 527). Our courts 
have even gone so fur as to allow a party to ignore 
a foreign divorce which he has himself obtained, 
and procure a new divorce in this State upon the 
ground of the cohabitation by the defendant with 
a person whom she hud assumed to marry on the 
faith of the former judgment. (tlolmes v. Holmes, 
4 Lans. 388; S. C., Special Term, 57 Barb. 315.) 

‘In view of the hopelessly complicated condition 
of our law the policy of making adultery a criminal 
offense might bave far-reaching consequences. In 
People v. Baker (76 N. Y., 78) a prosecution for 
bigamy was sustained by the Court of Appeals, 
founded upon a remarriage contracted in New 
York upon the faith of an Ohio divorce granted 
upon substituted service of process. Prosecutions 
for such offense are rare because it is a very easy 
matter to contract the second marriage in a State 
that recognizes the divorce. But, as above sug- 
gested, the cohabitation of a person so having re. 
married would be adulterous in New York, and as 
far as we can sce, render him liable to punishment 
under a statute making adultery criminal. When 
we consider the very decided judicial controversy 
in different courts of the Union as to whether 
divorces granted upon substituted service should 
not be generally recognized, and also the vast num- 
ber of remarriages that have been contracted upon 
the faith of such divorces, we think the conclusion 
quite plain that New York should not go to the ex- 
treme of subjecting such remarried persons, many 
of whom are living blameless lives in their new re- 
lation, to criminal prosecution.” 


~_>—_——_ 


LYNCH LAW. 


THe OrIGIN OF THE NAME TRACED BACK TO 
James Lyncu, oF GALway. 

N the course of a contribution to one of the 

Kansas City afternoon papers, Hon. John 


Speer, the veteran journalist and historian of 





Kansas, undertakes to give the origin of the term 
“lynch law.” He relates that when he was a 
young man, and a resident of Washington county, 
Pa., an atrocious murder was committed there, 
which was avenged by the execution of the mur- 
derer at the hands of a hastily-organized vigilance 
committee. The man who presided over the de- 
liberations of this committee bore the name of 
Lynch, and ever after the meting out of justice in 
this manner was known as “ lynch law.” 

While the local use of the term no doubt came 
about in the manner related by Mr. Speer, it is 
nevertheless true that it existed long before he 
was born, and its origin has been traced to half a 
dozen different sources by as many different au- 
thorities, says the Kansas City Journal. In the 
“ Historical Collections of Virginia” it is related 
that when Col. Charles Lynch returned to his 
family seat in Staunton county at the close of the 
Revolutionary War, he found the region infested 
with bands of lawless Tories and desperadoes. 
The necessities of the situation involved desperate 
measures, and Col. Lynch had these desperadoes 
apprehended and executed without the formality 
of trial or the exercise of any superfluous religious 
or legal ceremony. Claverhouse, in his history of 
the frontier, declares that the term arose in Amer- 
ica through the impartial, yet summary, justice 
which was meted out by a vigilance commi.tee 
presided over by a man by the name of Lynch, 
who lived at Piedmont, on the western frontier of 
Virginia. Washington Irving, in his charming 
book of travels through Kansas and the Indian 
Territory, in 1835, declares that “lynch law” is 
the only law known on the frontier, and it is ob- 
vious that the term was then a common one. 

However, it is probable that all of these Ameri- 
can authorities are at fault, and that the term had 
its origin in England in the early part of the fif- 
teenth century. In Prince Puckler Muskau’s 
“Tour in England” will be found a thrilling ac- 
count of the “ Galway Tragedy ’’— when James 
Lynch, Mayor of Galway, condemned his son to 
death for murder, and, to prevent a rescue by the 
mob, executed him with his own hands. 


Saeeeetiprnncmess 
THE ANTI-TRUST LAW DECISION. 


|* the Anti-Trust law forbids all contracts and 
combinations in restraint of trade, how would 
the court treat a combination among workmen on 
an interstate railway, the parties to which should 
agree with each other to cripple the operation of 
the railway so far as possible unfess it employed 
them at their own rates and on their own con- 
ditions? asks the New York Times. Would that 
be an unlawful restraint of trade? Would the 
combination be dissolved? For that purpose 
would an injunction issue? Would the reason- 
ableness or unreasonableness of the rates and con- 
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ditions fixed by the combination have any weight? }| stone, or rather clay slate, about nine feet high. 
Would the actual effect on the workingmen’s own | It was discovered in a subterranean chamber in a 
fortunes be considered? Clearly, we are not yet | rath in Coolinea,not far from where it now stands. 
at the end of the effects logically flowing from the | Its Ogham inscription is perfect and legible, and 
recent decision of the Supreme Court. reads: “ No, the son of Deag.”” Some Ogham in- ‘ 
scriptions have also been found on very old 
churches and abbeys, for it was in use even after 
ANTIQUITY OF SHORTHAND WRITING. | the Roman (or Romano-Irish) alphabet came to be 
een commonly used in Ireland. Cuchulinn, just men- 
Tue OGHAM System Was 1N VOGUE IN IRELAND | tioned, lived at the Christian era. The Ogham 
Many Centuries Aco. system was a most convenient form of writing 
GOOD many are in error in thinking short- | when paper was still unknown. By the system 
A hand a modern invention, says ** The Man of | messages could have been easily and expeditiously 
the Mountain’ of the Freeman’s Journal, of Dub- | dispatched. And one canuot help asking if in our 
lin, Ireland. There are modern systems, indeed, | modern systems of shorthand we may not recog- 
but our Irish forefathers practiced shorthand, how | nize the fulfilment, in this particular at least, of 
many centuries ago? With them,at least, a knowl- | The O’Clery’s prophecy: 





















edge of it preceded that of “longhand.” The Ollamh’s skill and Ogma’s lore 
Ogham system of writing, that practiced in ancient Time to Banbha will restore. 
Erin 
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Long, long ago, beyond the misty space 
Of twice a thousand years, 






Legal Notes of Pertinence. 





was purely a system of shorthand. Indeed, its con- 
stitution by lines and stems, and lines running 
right and leit at various angles, bears a notable 
resemblance to modern shorthand systems. The 
Ogham was used in ancient Ireland from a very 
remote period. Its alphabet is made up of two 
double and thirteen single consonants, five vowels 
and five diphthong characters. 

It is believed that a tree and its branches gave 
che first idea of the Ogham system, The trunk of 
a tree would represent a stem, and the branches 
an alphabet. Thus we find that each Ogham letter 
is named after a tree or shrub, and consists of 
lines of from two to four inches in length, marked 
perpendicularly, or at various angles, to the stem What is believed to have been the first case in- 
volving the validity of permanent insurance ever 
taken before a tribunal of last report was recently 
determined by the Supreme Court of Pennsyl- 
vania. The question was as to the rights of an as- 
signee of the policy, which provided that the in- 
surance company should be “ forever” liable to 
with the ancient Irish, the “ pen” was a knife or | the assured, his heirs and “ assigns,” and that any 
dagger —that was before people began to say assignment should be brought to the company’s 
that the “pen is mightier than the sword.” It is | Office to be entered and “allowed.” It was held 
recorded that the famous Ulster Cuchulinn used | that the allowance of an assignment was not dis- 
his dagger as a pen in writing Ogham. cretionary with the company, but could be claimed 

The inventor of the Ogham system of writing by the assignee as a right. 
was a Tuatha de Danaan king, who lived about The law firm of Myers & Anable, which, until 
3.000 years ago, named Ogma, so that he gave his | March 1, did a general legal business under that 
own name to the system he invented. Examples | name at No. 45 Wall street, New York, has dis- 
of the Ogham remain with us principally in in- | solved, and Courtland V. Anable, the junior part- 
scriptions on sepulchral or commemorative stones. | ner, has associated himself with ex-District Attor- 
Some have been found in underground chambers | ney De Lancey Nicoll, under the firm name of 
(souterrains), in many parts of Ireland, principally | Nicoll & Anable, having offices at No. 32 Liberty 
in the counties Cork and Kerry. In the parish | street. Mr. Nicoll’s high standing at the Bar is 
churchyard of Aghabologue, a few miles northeast | well recognized in the profession, and Mr. Anable, 
of Macroom, in old Muskerry, “St. Olan’s Cap” | though a younger man, is a lawyer of distinguished 
stands not far from St. Olan’s Well. It is a square | talents and brilliant record. He is a graduate of 





England has a troublesome clerical litigant in 
the person of Rey. Mr. Chatfers, whom the Court 
of Appeals has prohibited from bringing suit in 
English courts, without first obtaining the per- 
mission of a judge. The reverend gentleman has 
hrought suit forty-eight times within a few years 
against persons by whom he felt that he had been 
aggrieved, including the Prince of Wales, the late 
Archbishop of Canterbury, the late and present 
Lord Chancellors, the late Speaker of the House 
of Commons, four of the Justices of the High 
Court of Judicature and the authorities of the Brit- 
ish Museum. 



















line. So, too, the angular edge of a long or high 
stone served as a stem line, and from it on each 
flat side the Ogham marks are drawn. A strip of 
bark, or the surface of a square rod or piece of 
wood was also used, any sharp-pointed weapon 
serving to inscribe the characters, so that often, 































256 


THE ALBANY LAW JOURNAL. 














Union College, and for a few years after his grad- 
uation, in 1881, was a tutor in that institution. 


The law of New York forbidding the use of 
stoves on cars on street railways for heating pur- 
poses has been affirmed by the Supreme Court of 
the United States. The case came up on appeal by 
the New York, New Haven and Hartford Com- 
pany. In the failure of Congress to legislate on 
the subject, Justice Harlan said it was competent 
for the State to provide for the safety of passen- 
gers, both in cars running on railroads within the 
State or coming in the State from another State. 


Lord Justice Lindley would like to add a new 
petition to the Litany: “ From lady litigants good 
Lord deliver us!” But there may be worse things 
than lady litigants. Lord Norbury, of Irish fame, 
for instance, had in his court a monomaniac whose 
delusion was that he was the Chief Justice, and 
Lord Norbury an impostor. Long and good- 
naturedly did the Chief Justice tolerate the would- 
be usurper, till he threatened, and was proceeding, 
to depose the Chief Justice from the bench. Then 
at last he had to appeal to the usher: * Jackson, 
turn Lord Norbury out of court!’’ This reminds 
us of a story by Dean Ramsay of a Scotch min- 
ister, who, on going to preach, found the pulpit in 
the possession of the village idiot — so-called, but 
with a glimmering of mother wit. ‘“ Come down, 
sir, at once!” said the irate minister. “ Na, na, 
minister,” responded the droll; “ just come up be- 
side me. A faithless and perverse generation 
needs the baith of us.” —Law Journal. 


a 


Hotes of Recent English Cases. 


Copyright — Picture -—— Infringement. — The 
plaintiff owned the copyright in a picture and en- 
graving entitled “Can You Talk?” of which a 
little child and a collie dog formed the central 
group and motive, the title being presumably sug- 
gested in part by the juxtaposition of, and in part 
by the contrast between the pair of sentient be- 
ings of whom one only was gifted with speech. 
The defendants owned a periodical in which ap- 
peared, as an illustration to the letterpress, a 
woodcut, depicting a collie dog in attitude and 
expression similar to the one in “Can You 
Talk? ” — namely, seated, and looking downward 
with, as the court said, a sagacious expression in 
his face; only whereas in the picture he was con- 
templating the child, in the woodcut the place of 
the child was occupied by a tortoise, around 
which were grouped other domestic animals with 
looks either of astonishment or of alarm. The 
woodcut was entitled “ A Strange Visitor.” The 
plaintiff claimed to restrain the sale of the wood- 
cut asaninfringementof hiscopyright. Romer, J., 
held that infringement had taken place. The 
dog —a principal figure in the picture — had been 





copied, and, besides that, the artistic feeling and 
character of the work had been taken. In sub- 
stance, the plaintiff's design had been followed, 
with the substitution of other animals the 
child. ‘Where a substantial part of a picture was 
taken, qua picture, then there was infringement: 


for 


as, for instance, if from an historical picture the 
principal figure were reproduced, although alone. 
An injunction was accordingly granted. (Breoks 
v. The Religious Tract Society, H. C. of J., Chan. 
Div.) 


LEGAL LAUGHS. 


In an action for breach of promise, the fair 
plaintiff's attorney proposed to read to the jury 
the proposal of marriage, which happened to have 
been written on an ordinary telegraph blank. 
When he started to read he began with the words, 
“My dear Louisa.” The 
interrupted him and said: “If it please the court, 


counsel for defendant 
this is an instrument partly printed, and part'y in 
writing; by all the rules that were ever held by 
all the courts, if the party offers part of that in- 
strument he must read it all; he can't read part 
of that and not read it all.” The lady's attorney 
protested that the fact that the matter had been 
written on a telegraph blank was a mere accident 
only, and that the printed matter on the telegraph 
blank had nothing to do with the case; but the 
plaintiff's counsel insisted on having it read, and 
was sustained by the court. Thereupon very re- 
luctantly the gentleman began to read at the top 
of the message: * There is no liability on account 
of this message unless the same is repeated, and 
then only on condition that the claim is made 
within thirty days in writing.” And then, after 
the signature of “ Yours lovingly, John,” he was 
compelled still more reluctantly to read: “ N. B.— 
Read carefully the conditions at the top.” 

The woman lawyer sat at a table which was 
not dusty enough nor littered enough to be that 
of a prosperous attorney. A feminine client 
came in. 

“Can I get a divorce from my husband?” asked 
the client. 

“What is wrong with him?” 

“ He is keeping something from me, and I don't 
know what it is. But it’s killing me.” 

“ My husband,” said the woman lawyer gravely, 
“is keeping something from me, and I know what 
it is. But it isn’t killing me.” 

“What is he keeping from you?” 

“ Money,” said the woman lawyer, and tried not 


to smile. 


Speaking of curious verdicts, that was not half 
bad which a jury in Judge Ball’s court returned 
John S. Welhaven had been on trial all 
The jury went 


Sunday. 
last week, charged with perjury. 
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out at three o’clock Saturday, and at 12:30 Sunday 
it was ready with the following opinion: 

“We, the jury, find the defendant guilty, but 
not in the manner and form as charged in the 
indictment, owing to the many mistakes proved 
there. the uncertain testimonies as to the exact 
date said John S. Welhaven swore, the incorrect- 
ness even of his and her real names in the com- 
plaint, for which alone he is entitled to a verdict 
oi not guilty; and the assumed name of one of 
We therefore ask the extreme 
clemency of the court in his, John S. Welhaven’s, 
behalf.” 

As nothing seems to be settled, Assistant State’s 
Attorney Walters will try the case again next 
Saninel H. Peck and John F. 

Chicago Post. 


the prosecutors. 


week. Geeting 


defend. 


> - — 


ENGLISH NOTES. 
[From the London Law Times. ] 
The retirement, after many years’ service, is 
Mr. Peter Paget, the official as- 
signee, and Mr. J. C. 
ofiicials of the London Bankruptcy Court. 


announced of 
Austin, two of the oldest 
They 
were held in high esteem, not only for their per- 
sonal qualities, but for the ability and assiduity 
with which they discharged the duties appertain- 
ing to their offices. 

The benchers of the Inner Temple have hit upon 
a happy notion for keeping alive the memory of 
the diamond jubilee year, and, at the same time, 
paying a graceful compliment to the houses of 
parliament through their respective speakers. It 
happens that both the lord chancellor and Mr. 
Gully, Q. C., are members of the Inner Temple, 
so that, in commissioning the Hon. John Collier 
to paint their portraits to adorn the Inner Temple 
hall, the benchers are adhering strictly to the 
traditions of the place. 

Mr. John Cranch, high bailiff of Kingsbridge 
County Court, Tuesday. 
As he did not return home at his usual time, his 


committed suicide on 
daughter went to his business premises, in Fore 
street, and found him lying on the floor with his 
throat cut. Deceased had filled the office of high 
bailiff for nearly forty years. 

Killowen; continues to make 
good progress Delightful 
weather has prevailed at Torquay, and the lord 


Lord Russell, of 
towards recovery. 
chief justice is able to spend a considerable por- 
tion of each afternoon in the open air. It is not 
anticipated that his lordship will be sufficiently 
duties during the present 


well his 


sittings. 


to resume 


The late Lord Justice Kay has left £1,000, free 
of legacy duty, to his “faithful clerk,’ Mr. 
George V. Wood, in addition to having presented 





him with a check for a substantial amount when 
he retired from the bench. This recalls other in- 
stances of the generosity of judges and barristers 
towards their clerks. The following judges left 
their clerks these legacies: Mr. Justice Quain, 
£1,300, but also appointed him an executor of his 
Manisty, £2,500; and Lord Justice Thesiger, 
£1,000. Of the members of the bar who have pro- 
vided generously for their clerks, Sir John Kars- 
lake, Q. C., left his clerk £2,000, and Mr. Dowdes- 
well, Q. C., not only gave his clerk a legacy of 
£1,300, but also appointed him an executor of his 
will. Each of the following members of the bar 
left their clerks £1,000: Mr. McIntyre, Q. C., Mr. 
Crompton, Q. C., Mr. Southgate, Q. C., Mr. Asp- 
land, Q. C., and Mr. Levy: while Mr. Samuel 
Joyce left his clerk an annuity of £60, and Mr. 
Lyon gave his clerk £500. 


—= - —— 


Aotes of Recent Amevican Decisions. 


Bank — Deposits — Payment.— However  care- 
less and uncommon may be the payment of money 
by a bank to a depositor, who had authority to 
draw the money, without any written o-der or re- 
ceipt, if such payment of the money of the firm 
was actually so made by the bank, it would be a 
good payment, and the bank would not be fur- 
ther liable. (Rice vy. Bank of Camas Prairie 
[Idaho], 47 Pac. Rep. 856.) 

3anks and Banking — Officers. — A check was 
sent to defendant bank to indemnify it for furnish- 
ing a bond for plaintiff. The president and the 
cashier became sureties, and the check was depos- 
ited to their credit, and afterwards paid. Held, 
that the execution of a receipt by those officers 
individually did not constitute a contract between 
them, as individuals, and plaintiff, which extin- 
guished the bank’s liability to account for the 
check. (Merchants’ Nat. Bank of Ft. Worth v. 
Phillip & Wiggs Machinery Co. [Tex.], 39 S. W. 
Rep. 217.) 

Carriers - Insult —- Damages.— A 
woman who enters a railroad station with the in- 
recover 


- Passenger 


tention of becoming a passenger may 
damages for mental suffering caused by abusive 
language addressed to her by the wife of the 
station agent, in his hearing, and without his in- 
terference. (Texas & P. Ry. Co. v. Jones [Tex.], 
39 S. W. Rep. 124.) 


Contract —- Pack- 
ages. —-A the terms of his 
ticket to “ personal passage”’ on a railroad car 
has not the right to carry with him packages of 
groceries for the use of his family. (Delaware, L. 


& W. R. Co. v. Bullock [N. J.]. 36 Atl. Rep. 773.) 


Passenger 
entitled by 


Carriers of 


person 


Chattel Mortgages — Release.— A chattel mort- 


gagee of property exceeding the value of his debt 
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cannot release a portion thereof for the debtor’s 


benefit, and assert his lien thereon against a sub- 
sequent attaching creditor. (Andrews v. Dun 
[Tex.], 39 S. W. Rep. 209.) ¥ 


Chattel Mortgage of Sheep.— A mortgage of 
sheep does not extend the lien thereof to wool 
thereafter growing on them, or lambs in gestation 
at its date. (First Nat. Bank of Santa Ana vy. 
Erreca [Cal.], 47 Pac. Rep. 926.) 


Ejectment — Title— The fact that defendant in 
ejectment lived on the land with her husband for 
seventeen years, and in the meantime recognized 
his title by renouncing dower in three mortgages 
executed by him, including the one under which 
plaintiff claimed, and that, after the husband left 
for parts unknown, she remained on the land, and 
endeavored to pay the mortgages, and, in fact, 
made a payment on one, tended to show that she 
claimed the land under the husband. The title of 
plaintiff in ejectment is not speculative because his 
deed contains a covenant of warranty which he 
intends to enforce if he fails in the suit. (Bradley 
vy. Drayton [S. Car.], 26 S. E. Rep. 613.) 


Ejectment — Title— A grantee who took pos- 
session under a void deed may maintain ejectment 
against one subsequently taking possession under 
a valid deed from the same grantor, where such 
deed was offered and admitted in evidence merely 
as color of title, and there was no evidence of ten 
years’ adverse possession by defendant. (Branch 
v. Smith [Ala.], 21 South. Rep. 423.) 


Insurance —- Stock of Goods — Warranties.— 
Policies of insurance on a stock of goods con- 
sisted of a printed sheet containing the formal 
printed parts, and, attached thereto, a paper con- 
taining a description of the insured property, to- 
gether with a “covenant and warranty” by the 
assured to keep, in a fireproof safe, or in some 
place not exposed to a fire which would destroy 
the building containing the goods, an inventory 
and account books containing a complete record 
of all business transacted. Held, that the covenant 
as to the keeping and method of preserving the 
inventory and books was a part of the policy, and 
constituted a warranty, the breach whereof pre- 
vented any recovery. (Lozano v. Palatine Ins. 
Co. [U. S. C. C. of App., Fifth Circuit], 78 Fed. 
Rep. 278.) 

Landlord and Tenant — Damages from Defec- 
tive Water Fixtures.—In the absence of a cove- 
nant to repair, a landlord who rents the upper 
story of a building containing water fixtures, 
which are in good condition at the time of the 
lease, and gives the tenant the exclusive posses- 
sion and control thereof, is not liable to a tenant 
of the lower story for damages accruing during 
the lease by reason of an overflow caused by the 
defective condition of such water fixtures. 
(Haizlip vy. Rosenberg [Ark.], 39 S. W. Rep. 60.) 





=< 


Master and Servant — Assumption of Risks,— 
Under the employers’ liability act, an employee 
on a handcar, acting under the orders of a su- 
perior, does not assume the risks incident to the 
negligence of such superior in propelling the car, 
(Woodward Iron Co. v. Andrews [Ala.], 21 
South. Rep. 440.) 

Municipal Corporation — Street Railways — 
Damage to Franchise.— The franchise of a street 
railway company is subordinate to the right con- 
ferred on the city by its charter to control the 
streets, construct sewers, etc.; and the city may, 
in the honest exercise of its discretion, locate a 
sewer in the center of a street, so as to suspend 
the operation of a street railway, without paying 
compensation for consequent pecuniary loss to 
the company. (City of San Antonio v. San An- 
tonio St. Ry. Co. [Tex.], 29 S. W. Rep. 136.) 


Negligence — Highways — Contributory Negli- 
gence.— It is contributory negligence for a horse- 
man, apprised of an obstruction in the highway at 
the time his horse first took fright and turned 
back, to voluntarily ride up to the obstruction 
again. (Town of Salem v. Walker [Ind.], 46 
N. E. Rep. go.) 

Partnership — Dissolution— Retiring Partner.— 
A dissolution agreement contained an assignment 
by the retiring partner to the other of all his in- 
terest in the business, and provided that each part- 
ner was to pay one-half of the firm debts, and 
that the continuing partner should collect moneys 
due, and pay the retiring member one-half thereof. 
Held, not an assignment by the retiring partner of 
his interest in commissions earned by the firm 
before dissolution. (Riggen v. Investment Co. 
[Oreg.], 47 Pac. Rep. 923.) 


Sale — Damages —- Measure. — Where a pur- 
chaser refuses to accept and pay for goods con- 
tracted for, the measure of the damages is the 
difference between the contract price and the 
market value of the goods at the time fixed for 


delivery. (Browning v. Simons [Ind.], 46 N. E. 


Rep. 86.) 

Trust — Evidence — Declarations. — The dec- 
larations of the grantor made aiter the convey- 
ance are not admissible, as against the grantee, 
to show that the land was impressed with a trust, 
unless made in the presence of the grantee. 
(Phillips v. Sherman [Tex.], 39 S. W. Rep. 187.) 


Vendor's Lien — Homestead. — Where a hus- 
band, representing the community, purchases and 
pays for property for a homestead, and converts it 
to that use, fictitious vendor’s lien notes created 
by him, though without the wife’s consent, at the 
time of the purchase, and recited in the deed as 
being such, are enforceable in favor of a bona 
fide holder. (New England Safe Deposit & Trust 
Co. v. Harrell [Tex.], 39 S. W. Rep. 142.) 
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Gurvent Dopics. 
HE Anti-Cartoon bill has had a “ rocky 
road to travel” in the New York legis- 
lature, and if it is finally placed on the statute 
books is likely to be so emasculated that its 
best friends will hardly know it. In its orig- 
inal form the bill was not only out of keeping 
with American institutions, but clearly in 
contravention of the Constitution. Aimed 
at certain abuses practiced by “ yellow jour- 
nalism,” it struck a blow at an entirely legiti- 
mate part of the newspaper and publishing 
business. To prohibit the publication of por- 
traits of persons without their written con- 
sent, under heavy penalties, or any penalties 
at all, would be despotic as well as absurd. 
While the senate gave its approval to the 
measure, the assembly insisted on further 
modifying it by inserting a provision permit- 
ting the publication of political cartoons and 
portraits of public officials. In this form it 
would be less objectionable; but a much bet- 
ter plan would have been to eliminate the 
enacting clause. No legislation on the 
subject is necessary. 


In Colorado, where woman suffrage pre- 
vails, the legislature has just decided. that 
women may serve in the National Guard of 
the State. This was in obedience to the de- 
mand of the fair citizens, who were not con- 
tent merely with the right to vote, and to 
serve on juries, but also insisted on being 
represented in the militia. This is just what 
some of the anti-female suffragists have been 
predicting; and in going the whole length, it 
must be conceded that Colorado is entirely 
consistent. If women are given the rights of 
citizenship, its duties must also be borne by 
them. There will be much curiosity in other 
parts of the Union to see how the Colo- 
rado plan works in practice, though it is to 
be hoped no occasion will speedily arise to 


Vor. 55 — No. 17. 





test the courage of the young amazons 
“under fire.” 


The bills pending in congress to raise the 
salary of the district judges to $6,000, and to 
reimburse them for their expenses when 
traveling and holding District or Circuit 
Courts other than their own, ought to be 
speedily passed. It is well known and gener- 
ally conceded that our Federal judges are 
under-paid for the important and exacting 
public services they render to the people and 
the country. The salary of $5,000 is entirely 
insufficient for the ability, learning and labor 
required of them. Under the present system 
these judges are subject to judicial service in 
three different courts, viz.: The District 
Court, the Circuit Court, and the Circuit 
Court of Appeals. The circuit judges now 
receive $6,000, and there is no apparent rea- 
son why the district judges should not get as 
much. It is a matter of surprise that so 
many lawyers of eminent ability are willing 
to give up more lucrative practice to accept 
positions on the bench. Probably no coun- 
try of any importance in the world pays its 
judges such niggardly salaries as the United 
States. 


The question whether it is a defense to an 
action on a fire insurance policy to allege and 
prove that the building was burned by the 
insured while insane, was recently decided in 
Pennsylvania, in Showalter, Committee of 
Eaby v. Mutual Fire Ins. Co. of Chester 
county. The Superior Court, Rice, P. J., 
held that while the direct burning of the 
building by the wilful act of the insured was 
not one of the risks within the contemplation 
of the parties to the contract, it is equally 
well settled that mere carelessness and negli- 
gence of the insured, or his tenants or serv- 
ants, not amounting to fraud, though the 
direct cause of the fire, are covered by the 
policy, unless specially excepted. It must 
not be assumed that what would be a fraud- 
ulent act if committed by a sane person is so 
in a person incapable of fraudulent intent, 
and of resisting insane impulse. The court 
adds: “ When an insane person burns his 
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own building, what legal wrong does he 
commit? Certainly none for which he is 
punishable criminally, and none for which he 
is responsible civilly, unless it be a breach of 
duty arising out of a contract. But as well 
might you say that negligence of the insured 
is a breach of duty owed to the insurer, as 
that an insane act is. No rule or principle of 
public policy forbids one to covenant for in- 
demnity against loss by fire consequent upon 
either; and why a condition should be im- 
plied excepting one, and not the other, from 
risk, is not plain. The general rule is that a 
fire policy covers all risks of loss or damage 
by fire, save only such as are excepted by the 
terms of the policy, and such as are caused 
by the voluntary act, assent, procurement or 
design of the assured himself. In this re- 
spect the law of fire insurance seems to be in 
harmony with the law of life insurance. * * * 
As in life insurance, if not expressly pro- 
vided otherwise, the policy covers death by 
suicide when insane, so also for similar rea- 
sons loss by fire occasioned by the negligent 
or insane act of the insured is one of the 
risks assumed, unless expressly excepted.” 
The court points out that the act of burning 
one’s own property does not necessarily in- 
injure an insurance company. Whether it 
does or not depends upon whether the com- 
flany has, for the time being, assumed the 
risk of such burning. 

In another case the same court lays down 
the doctrine that a lunatic is civilly liable for 
loss occasioned by his perpetration of what 
in a sane person would be a tort or trespass 
in which wrongful or malicious intent is not 
an essential element. Accordingly, it was 
held that where a lunatic intentionally sets 
fire to the property of another, which is in- 
sured, the insurer having paid the loss, may 
recover the amount of the same from the 
lunatic. The learned judge, in closing his 
opinion, says: 

“We have not undertaken to cite all the 
cases bearing upon the question, but, after 
a somewhat thorough research, we have been 
able to find no case in which it has been held 
that the lunacy of the defendant is a defense 
to an action for the recovery of compensa- 





tory damages for a tort in which wrongful or 
malicious intent is not an essential element. 
It has been asserted that the rule is, at least 
in this country, a universal one, that no one 
can be made liable for injuries to the person 
or property of another, without some fault or 
negligence on his part. It is undoubtedly 
true that the tendency of modern decisions is 
in that direction, but it is unsafe to say that 
the rule has no exceptions nor limitations. 
There are many injuries to which, upon 
sound principles of public policy, the rule is 
applicable, that where a loss must be borne 
by one of two innocent persons, it shall be 
borne by him who occasioned it. Belonging 
to these classes is the injury to the person or 
property of another by an insane person, by 
an act which in a sane person would be a 
trespass. To apply the last mentioned rule 
to such a case does not, in the slightest de- 
gree, imply punishment of a person who is 
incapable of wrongful intent; it simply gives 
compensation to him who has been dam- 
aged; it places the loss where the burden 
more justly belongs.” 


A case of particular interest to wheelmen 
was decided by the Maine Supreme Court 
recently. It was that of Charles B. Eaton v. 
Atlas Accident Insurance Company, and 
was an action of assumpsit upon a policy of 
insurance issued by the defendants to the 
plaintiff, insuring him against accidental in- 
juries, to recover $25 per week for an injury 
which wholly and continuously disabled him 
from transacting any and all of the duties 
pertaining to his occupation, that of a letter- 
carrier. The plaintiff, it appeared, was 
thrown from his bicycle while returning to 
his home in Belfast, from Waldo, where he 
had been to attend the funeral of a friend, 
Sunday, October 28, 1894. It also appeared 
that he returned by another road four miles 
longer than the direct road to his home. 
The defendants pleaded the general issue, 
and contended that they were not liable for 
anything, because the plaintiff, at the time he 
was injured, was traveling on Sunday in vio- 
lation of law; and that if they were liable, the 
amount for which they were liable should 
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not exceed $12.50 per week, because when 
the plaintiff was injured he was doing an act 
or thing pertaining to an occupation classed 
as more hazardous than that under which he 
was insured. The court held that the riding 
of a bicycle on Sunday was not prohibited 
by R. S. c. 124, § 20, relating to the Lord’s 
day; also, held that the returning from 
Waldo by a circuitous route brought the 
claim for compensation within the marginal 
clause of the policy, which provides that, “ if 
the insured be fatally or otherwise injured 
while engaged for pleasure or recreation in 
amateur bicycling (not racing or coasting), 
yachting, fishing or gunning, indemnity will 
be paid at fifth-class rates as given in the 
company’s latest manual.” Judgment was 
ordered for the plaintiff for $50, and interest 
from date of the event. 


An interesting decision as to what consti- 
tutes negligence sufficient to create liability 
for the death or injury of an employe was re- 
cently rendered by the New York Supreme 
Court, Appellate Division, First Department, 
in Louise Sann, as administratrix, etc., ap- 
pellant, v. H. W. Johns Manufacturing Co., 
respondent. The action was brought to re- 
cover damages alleged to have been sus- 
tained by the widow and next of kin of 
William Sann, deceased, through the negli- 
gence of the defendant. The deceased, it ap- 
pears, was at work in the defendant’s factory 
for the manufacture of asbestos, in Brooklyn, 
trying to put the belt on a pulley of a certain 
felt washing machine; that while one of the 
employes was assisting the deceased to ad- 
just the belt, the said employe was caught in 
the belt and carried around the shaft; that 
the deceased endeavored to rescue his co- 
employe from danger, and in attempting to 
extricate him was caught in the belt and was 
carried up over the shaft, receiving injuries 
from which he died. The negligence com- 
plained of was in omitting to furnish proper 
and suitable appliances to adjust the belt on 
the shaft, and in failing to have a proper 
pulley on the felt-washing machine, and 
guards in and about the machinery; and also 
that the belt was in a defective, improper and 





negligent condition. The trial judge did not 
permit the case to go to the jury, the com- 
plaint being dismissed, and, judgment en- 
tered, from which appeal was taken. The 
court held that even if there was prior negli- 
gence on the part of the defendants in allow- 
ing the machinery to get out of order, or in 
not complying with the requirements of the 
Factory law, such negligence was not the 
direct and proximate cause of the accident, 
but only the remote cause. “ This,” the 
court said, “is not enough. Negligence to 
be actionable must be the direct and natural 
and proximate cause of the injury.” In this 
view the Appellate Division concurs, adding 
that if the proximate cause of the perilous 
position in which the deceased’s co-employe, 
O’Dea, was placed when caught by the belt 
was the defendant’s negligence, then the fact 
that O’Dea himself might have been guilty 
of contributory negligence (which would pre- 
vent recovery in a suit brought by him) 
would not prevent a recovery by the plaintiff. 
The court, citing Eckert v. Long Island Rail- 
road Co. (43 N. Y. 502); Spooner v. D., L. 
& W. R. R. Co. (115 N. Y. 22), and Gibney 
v. State (137 N. Y. 1), say that these cases, 
recognizing the natural instinct in man to go 
to the rescue of his fellow-men in a situation 
of imminent peril, hold that it is not negli- 
gence per se for one to voluntarily risk his 
own safety and life in attempting to rescne 
another from impending danger. The law 
has so high a regard for human life that it 
will not include negligence in an effort to 
preserve it, unless made under such circum- 
stances as to constitute rashness in the judg- 
ment of prudent persons. The court, in cun- 
clusion, say: “ These cases, therefore, support 
the view that if the negligence of the defend- 
ant had placed O’Dea in the perilous position 
from which he was rescued by Sann, and, 
actuated by the common impulse of human- 
ity, Sann had gone to his rescue, and in that 
effort had met his death, a recovery for such 
death would not be affected per se either by 
a consideration of contributory negligence of 
by the argument that there was no negli- 
gence towards Sann himself. We fail to see, 
however, how a recovery can be sustained 
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against the defendant upon the theory of 
negligence, when no evidence is presented 
from which the inference can be deduced 
that O’Dea’s position was in any way proxi- 
mately caused by the defendant’s negligence. 
However humane and meritorious the con- 
ductof Sann in going to the rescue of O’Dea, 
it is not a sufficient ground upon which to 
predicate liability as against the defendant 
tor the resulting injuries, where the latter's 
negligence was in no way the proxiivate 
cause.” 


The international rules to prevent colli- 
sions at sea, prepared at Washington by the 
delegates to the International Marine Con- 
ference of 1889, are likely to go into effect 
on the first of next July. These rules were to 
have gone into effect on March 1, 1895, but 
owing to the refusal of Great Britain to give 
her consent, their promulgation was post- 
poned. Since then Great Britain has agreed 
to the rules, and is now actively co-operating 
with the United States in securing the assent 
of the few remaining nations which have not 
yet accepted the new rules. The following 
nations have agreed to adopt the rules and 
enforce them after July 1st: Great Britain, 
United States, Germany, France, Denmark, 
Russia, Italy, Portugal, Austria, Belgium, 
Spain, Hawaii, Japan, Mexico, Guatemala, 
Chili, Honduras. These nations, it is said, 
control 22,000,000 tons, or more than five- 
sixths, of the world’s shipping. The im- 
portant nations whose consent has not yet 
been received are: Norway, Sweden, the 
Netherlands, Brazil and Turkey, controlling 
about 3,000,000 tons of shipping. The adop- 
tion of these rules, with the result of greatly 
lessening the danger of collisions at sea, and 
consequent loss of life and property, will 
work an epoch in the history of the maritime 
relations of the world. 


According to a recent decision of the 
Court of Queen’s Bench, sitting in banc, the 
police in England are not to be permitted to 
enter at will any part of premises covered by 
a liquor license. The facts of the case in 
point appear to be that on April 23, 1895, 





two policemen passing by the Brandy Cock 
tavern, in the city of Bristol, heard sounds of 
revelry proceeding from one of the rooms. 
The policemen entered the house and tried 
to enter the room from which the sounds 
came, but were refused admittance. They 
ordered the landlord to let them into the 
room; the latter refused, explaining that it 
was occupied by the Royal Antedeluvian 
Order of Buffaloes, a secret society meeting 
there at regular intervals, and that he, the 
landlord, had no rights over the premises, 
which he had let to others. The landlord 
was tried before the city police justices on 
the charge of violating the license laws by 
refusing to admit the officers, who said they 
wished to find out whether he had a music 
and dancing license, and to prevent excessive 
drinking. There was no.allegation of dis- 
order of any kind beyond the landlord’s re- 
fusal to let the officers into that particular 
room. He was convicted, and the convic- 
tion affirmed, on appeal to the recorder, but 
the High Court of Justice reversed the find- 
ing. Mr. Justice Cave delivered the interest- 
ing opinion, in the course of which he said: 
“ That the power of entry of licensed prem- 
ises for the enforcement of the licensing acts 
includes the right of admission to any room 
which is part of the premises covered by the 
license at any time and under all circum- 
stances, is a great deal more than I am pre- 
pared to hold. To say that in a room which 
is occupied by a gentleman, his wife, and 
daughter, because the latter is asked to sing 
in the evening, with a view of beguiling the 
monotony of staying at such a place, that, 
therefore, any constable who might be about 
is entitled to demand admission to that room 
to see what they are doing, seems to me a 
very monstrous thing indeed. * * * 
There is nothing to prevent a constable 
going over the public part of licensed prem- 
ises, but he should not hold that he is at 
liberty to go all over the house, including 
rooms not actually in the occupation of the 
landlord, but of guests, solely because he 
chooses to say he is there for the purpose of 
detecting or preventing some offence against 
the law. Surely such a delicate mission as 
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that is not to be intrusted to a constable 
without some control over him.” 


In Kratzenstein, plaintiff and respondent, 
y. Charles Lehman, imp. with Sigmund B. 
Kahn, defendant and appellant, the Appellate 
Term of the New York Supreme Court, First 
Department, holds that an insured’s interest 
in an endowment life insurance policy, which 
has an unconditional value, either immediate 
or certain to accrue from mere efflux of time, 
is attachable; but it is not necessary, where 
the insured is still bound to the performance 
of certain conditions under the policy, to 
seize the policy itself, as it is not, under such 
circumstances, an instrument for the pay- 
ment of money only, like a bond or a promis- 
sory note. The court is unable to see how 
any one is injured by failure to attach the 
policy itself, and by leaving it outstanding in 
the possession of the insured or of any other 
person. If the company subsequently con- 
sents to an assignment, having knowledge of 
the attachment, it does so at its own risk, 
though, of course, the case would be differ- 
ent if the policy were a negotiable instrument, 
as a bond. 


The Hamilton county (Ohio) Circuit 
Court, in Peterson v. Schmidt, decided Janu- 
ary, 1897, holds that the vendor of a bakery, 
who agreed not to go into business again 
within four squares of the old stand, might 
be enjoined from carrying on such a business 
in his wife’s name a few feet more than four 
squares distant. The court takes the position 
that the contract entered into should be con- 
strued so as to give effect to the instrument, 
and that in doing this it should have a rea- 
sonable construction. Taking the most 
favorable view of the defendant’s claim, he 
would be engaged in the bakery business 
within a few feet of the. four squares men- 
tioned in the contract. This fact, taken to- 
gether with the further fact that the business 
was claimed to be in his wife’s name, while 
he himself was working for his wife, indi- 
cated that he was endeavoring to avoid the 
terms of his contract, and showed bad faith 
on his part. Such conduct did not commend 





itself to a court of equity. The court further 
held that the contract in question was not 
against public policy, the limitation being 
reasonable, there being nothing to prevent 
the defendant from engaging in business at 
any place which in all reason was beyond the 
limitations to which he had agreed in his 
contract, and for which he had secured 
plaintiff’s money. 


Tue ALsany LAw JouRNAL has hereto- 
fore had something to say upon the import- 
ant question of enacting just libel laws in the 
various States, and it is with gratification 
that we see judges endorsing the views ex- 
pressed in these columns. For example, 
Judge Gordon, of Philadelphia, in a recent 
charge to a jury in a libel case, had these 
true and wise words to say: 

“Tt is of the very first importance to the 
community that a malicious publication, in- 
tended to injure, repeated, avowed, not re- 
tracted, should be punished, and punished 
with the utmost severity of the law. But if 
verdicts of that character are demanded un- 
der such a state of facts, it is equally true 
that for a libel not malicious, but accidental, 
for the publication of a false article which 
occurred in a manner almost natural and ex- 
cusable, the verdict should not represent 
more as compensation than the facts proven 
justify. There should be in such cases no 
element of punishment, because, important 
as it is that the reckless and malicious press 
should be punished, it is equally important 
that a careful, reputable and honorable press 
should be defended in every right, because 
while one is an agency of oppression, the 
other is a safeguard to liberty, civilization 
and happiness.” 

It would be difficult to put the case more 
forcibly or truly. 


An important decision with regard to the pro- 
tection of fish and game has been rendered in 
Michigan in a decree which holds that an absolute 
prohibition of the sale of game within a State dur- 
ing a closed season or during the entire year, al- 
though the effect of it is to prohibit the sale of 
game or fish imported from other States, is held 
to be valid. 
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NEGLIGENCE IN DELIVERY OF TELE- 
GRAPHIC: MESSAGE. 


DamaGes Not RECOVERABLE BY ADDRESSEE OF 
DispatcH FOR MENTAL DistRESs, ALTHOUGH 
CAUSING OR CLAIMED TO Have Causep Puyst- 
CAL SUFFERING AND INCIDENTAL PECUNIARY 
Loss. 

New York SupreMe Court — APPELLATE Divis- 

10N — First DEPARTMENT. 

January, 1897. 

Present: Hons. Cuartes H. Van Brunt, P. J.; 

Grorce C. BARRETT, WILLIAM RuMsEY, MorGAN 

J. O’Brien and Georce L. Incranam, JJ. 


Maccie Curtin, Respondent, v. THE WESTERN 
Union TELEGRAPH Co., Appellant. 

Appeal by the defendants from an order of the 
Appellate Term reversing an order of the General 
Term of the City Court of the city of New York, 
which reversed a judgment of the Trial Term of 
that court in favor of the plaintiff, and directed a 
new trial, arid affirming the judgment of such Trial 
Term. Upon the 25th day of May, 1896, an order 
was made by the Appellate Term granting leave to 
the defendants to appeal to this court. 


Barrett, J. — Several important questions are 
presented upon this appeal. We need, however, 
consider but one of them, namely, whether the 
plaintiff can recover damages for mental distress, 
causing, as she claims, physical suffering. This 
question is a crucial one, for if disposed of ad- 
versely to the plaintiff's contention, her action 
wholly fails. We think it must be thus disposed 
of, both upon principle and authority. A late case 
in our Court of Appeals (Mitchell v. Rochester R, 
Co., 151 N. Y. 107) settles the rule in this State, as 
applicable to actions for personal injuries occa- 
sioned by negligence. It was there held that al- 
though a miscarriage and consequent illness re- 
sulted from fright occasioned by the negligent 
management of the defendant’s car and horses, 
yet the plaintiff could not recover, for the reason 
that there was no immediate personal injury. The 
horses’ heads in that case, though in close prox- 
imity to the plaintiff's person, did not actually 
touch it. The principle of this case is a fortiori 
applicable here. The plaintiff's recovery rests 
solely upon the defendant’s negligence in the per- 
formance of a duty which it owed to her as the 
“ addressee’ of the telegram. There was no con- 
tractual relation between the parties. The con- 
tract was made in St. Louis, Mo., with the 
plaintiff's brother. He was the sender of the dis- 
patch, and he there paid for the service. There 
certainly could be no recovery for mental distress 
occasioned by a breach of that contract. The only 
contract for the breach of which a solatium may be 





allowed is a contract to marry. Even the latter is 
but nominally an exception to the rule. Though 
in form an action for breach of promise of mar- 
riage is upon contract, it essentially sounds in tort. 
We are aware that in Texas, and some other 
States of the Union, the general rule of damages 
in actions upon contract has been extended in the 
present class of cases; and compensatory damages 
are allowed in these States for mental suffering 
caused by a telegraph company’s breach of its 
contract to deliver promptly a message intrusted 
to it (So Relle v. Western Union T. Co., 55 Texas, 
308; Chapman v. Western Union T. Co., 90 Ky. 
265; Wadsworth v. Same, 86 Tenn. 695; Reese v. 
Same, 123 Ind. 294; W. U. T. Co. v. Stratemeier, 
32 N. E. Rep. 871; Same v. Henderson, 89 Ala. 
510). The same rule was formerly adopted in the 
Federal Court in Texas (Beaseley v. W. U. T. Co., 
39 Fed. 182), but the contrary doctrine was ulti- 
mately held by the Circuit Court of Appeals for 
that circuit (W. U. T. Co. v. Wood, 13 U. S. App. 
317). The reasoning of these southern and west- 
ern cases concedes that a party is only liable for 
damages proximately resulting from the breach. 
They hold, however, that where the telegraphic 
message indicates upon its face that it is not of a 
business or commercial character, where, in fact, 
it points solely to matters of sentiment or feeling, 
the parties contemplate compensation for such 
mental suffering in case of a breach. Otherwise 
they say there could be no redress therefor. The 
fallacy of this reasoning lies in the premise, 
The parties contemplate nothing of the kind. The 
courts that lay down the rule contemplate it for 
them. The parties know that a contract is a bar- 
gain for the breach of which the law affords exact 
pecuniary redress; that such redress is not uncer- 
tain; that it implies damages which must be proved 
and which are never left even to the reasonable 
discretion of a court or jury. They thus know 
when they send a message pointing solely to senti- 
ment or feeling that they are entering into a con- 
tract which has no pecuniary value, and that the 
law affords no redress in damages for the breach 
of such a contract. This and this alone is what 
they contemplate. As was said in Frances v. W. 
U. T. Co. (59 Fed. Rep. 1078): “ The law looks 
only to the pecuniary value of a contract and for 
its breach awards only pecuniary damages.” 

In some of the cases above cited the recovery 
was placed upon the ground of the defendant’s 
negligent breach of duty. But whether the dam- 
ages are given for breach of contract or for negli- 
gence, the rule is the same with regard to mental 
suffering. The wrongdoer is liable only for the 
natural and proximate consequences of his negli- 
gent act (Lowery v. W. U. T. Co., 60 N. Y. 201). 
But an injury to the feelings, independently and 
alone, that is, apart from corporal or personal in- 
jury, is not, in any legitimate or juridical sense, a 
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natural and proximate consequence of the negli- 
gent act. It may be the natural and proximate 
consequence of a physical injury. There it may be 
interwoven with the corporal injury, which is defi- 
nite and certain, and it can be measured as a part 
and parcel of the totality of physical suffering. The 
law looks upon the direct physical injury alone, 
and the proximate consequence of the negligent 
act, not upon the secondary ailment resulting from 
the primary mental suffering. An injury to the 
feelings, independently and alone, is something too 
vague to enter into the domain of pecuniary dam- 
ages; too elusive to be left, in assessing compen- 
sation therefor, to the discretion of a jury. The 
extent and intensity of such injuries depend largely 
upon individual temperament and physical, mental 
and nervous conditions. These conditions are 
shadowy, unequal and uncertain in the extreme. 
When they exist in connection with physical in- 
juries they can be examined and tested. Existing 
alone and independently, they are easily simulated, 
and the simulation is hard to detect. There is, in 
fact, no genuine congruity between pecuniary loss 
and isolated mental pain. And if there were, there 
is no certain means whereby such mental pain can 
be fairly and accurately compensated. The true 
rule upon this head is well put in the American 
and English Encyclopedia of Law (p. 862 of vol. 
xxvii.), as follows: “A rule that is more consistent 
with recognized legal principles, and that is sup- 
ported by better authority, is that mental suffering, 
alone and unaccompanied by other injury, cannot 
sustain an action for damages or be considered as 
an element of damages. Anxiety of mind and 
mental torture are too refined and too vague in 
their nature to be the subject of pecuniary com- 
pensation in damages, except where, as in case of 
personal injury, they are so inseparably connected 
with the physical pain that they cannot be distin- 
guished from it, and are therefore considered a 
part of it.” 

Many cases in support of this reasonable doc- 
trine are there cited in the notes. 

The present case aptly characterizes the loose- 
ness which usually attends sympathetic departure 
from settled principles. The action was tried upon 
a stipulation as to the facts. All that the trial judge 
knew about the plaintiff's injuries was embodied 
in this stipulation, which read as follows: 

“(g) That the plaintiff, after she learned from 
the said Thomas O’Connor, on the 15th day of 
July, of the death of Cornelius Curtin, on the 12th 
of July, in St. Louis, and of his burial there on the 
14th, became sick in consequence thereof, and be- 
cause she was not able to be present at his death 
and burial, and in said sickness expended the sum 
of twenty dollars for medical services, and of five 
dollars for medicine, and had also expended the 
sum of sixty dollars for clothing, as alleged in 
said amended complaint, which she otherwise 





would not have expended if she had known that 
she could not be present at the funeral of her said 
brother.” 

Upon these facts the trial judge made this find- 
ing: “13. That the plaintiff was damaged to the 
amount of one hundred and twenty-five dollars.” 

How, it may be asked, did he arrive at this 
sum? What, for instance, has become of the cloth- 
ing? Was it entirely lost to the plaintiff? The 
stipulation is silent. As to the illness, it read that 
she became sick in consequence of her brother’s 
death and burial, and because she was not able to 
be present at his death and burial. The defendant 
was certainly not responsible for her brother’s 
death, nor for her inability to be present at his 
death-bed. For it appears that the telegram was 
sent after his death, and, indeed, announced that 
fact. Was her illness then caused exclusively by 
inability to be present at the funeral? If not, how 
much of her suffering was due to the fact of death, 
and how much to the inability to be present at the 
funeral? These inquiries are logically pertinent. 
They illustrate the purely arbitrary character of the 
award. It was small, it is true, but it might just 
as well have been smaller or larger. What is clear 
is that it was hopelessly uncertain and devoid of 
substantial foundation. It was simply — in part at 
least — a solatium, where a solatium is inadmissible. 

We think the General Term of the City Court 
was fully warranted in granting, as it did, a new 
trial because of the trial judge’s error with regard 
to the damages. 

The order of the Appellate Term should there- 
fore be reversed, and the order of the General 
Term of the City Court affirmed and judgment ab- 
solute ordered for the defendants, with costs in 
this court and in the Appellate Term, and also in 
the Trial and General Terms of the City Court. 


All concur. 
—_—_>—__—_ 


JUDGMENT FOR DEFENDANT IN ACTION 
FOR DIVORCE. 


ADULTERY OF DEFENDANT COMMITTED WITH CON- 
NIVANCE OF PLAINTIFF — OFFENSE ALso Con- 
DONED BY VOLUNTARY COHABITATION, WITH 
KNOWLEDGE OF DEFENDANT'S GUILT. 

New York SupreME Court— SPEcIAL TERM, 

Part V. 

January, 1897. 

Rosert KaArGER v. HEpwic KARGER. 


Pryor, J.— Upon the evidence the adultery of 
the defendant is an inevitable conclusion. Still the 
plaintiff is not entitled to a divorce if the offense 
was committed by his procurement or with his 
connivance (Code of Civ. Pro., § 1758). 

Suspecting a criminal connection between his 
wife and one Stein, the plaintiff concerted with the 
witness Wolf a scheme for detecting the defend- 
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‘ant in the act. She was in the habit of visiting 
Stein at his room in Wolf's house, and the ar- 
rangement was that the plaintiff should go to the 
house, and Wolf “would show it to him.” He 
went to the house and was so situated that, though 
himself concealed, he could observe the approach 
of his wife. She entered the house and met Stein. 
Meanwhile Wolf, with plaintiff's privity, had so 
disposed the company and fastened the doors as 
apparently to assure the defendant of security in 
the illicit intercourse. From the ambush in which 
they lay, Wolf, in company with the plaintiff, heard 
Stein invite the woman to his embraces and saw 
them go to bed together. Then, after waiting 
“two or three minutes,” the husband and witness 
rushed into the room and surprised the parties in 
the act. This is the adultery of which I am con- 
strained to find the defendant guilty. 

But was not the offense committed with plain- 
tiff’s connivance? Not only did he permit it to be 
done when a look or a word from him would have 
prevented it; not only did he suffer it to proceed in 
his presence and delay interruption until he sup- 
posed it consummated, but through the agency of 
Wolf he promoted and facilitated the adultery. 
The inference is irresistible that the plaintiff was 
willing that the defendant should commit the act 
in order that he might obtain a divorce (Morrison 
v. Morrison, 136 Mass. 310). ‘“ The connivance 
may be a passive permitting of the adultery, as 
well as an active procuring of its commission” 
(2 Bish. on Mar. and Div., § 6). “If the husband 
receives a caution concerning the conduct of his 
wife, or if he sees what a reasonable man could 
not see without alarm, * * * he ts called on to 
exercise a peculiar vigilance and care over her; 
andif he sees what areasonable man could not permit, 
and makes no effort to avert the danger, he will 
be presumed to see and mean the consequences ” 
(2 Bish. on Mar. and Div., § 21). “This corrupt 
consent will be presumed from passive as well as 
active encouragement of the offense” (Schouler’s 
Hus. and Wife, § 540). “ Mere passive connivance 
is as much a bar as active conspiracy” (Lord 
Stowell in Morrison v. Morrison, 3 Hagg. Ecc. 
105). “The plaintiff had the power, and it was 
his duty to prevent the debauchment of his wife” 
(Gilbert, J., in Bunnell v. Greathead, 49 Barb. 
106). “It would be a dangerous principle to estab- 
lish that a husband who has suspicions of the infi- 
delity of his wife shall be allowed to lay a train 
which may lead her to the commission of adultery, 
in order that he may take advantage of it to obtain 
a divorce” (Pierce v. Pierce, 15 Am. Dec. 210, 3 
Picker. 299). I am aware of the decision in Rob- 
bins v. Robbins (140 Mass. 528), but cannot 
recognize it as an authority (33 Alb. Law Journal, 
401). 

A. divorce, again, is not to be allowed “ where 
the offense charged has been forgiven by the plain- 





tiff;” and “voluntary cohabitation, with knowl- 
edge of the fact,” is proof of condonation (Code, 
§ 1758). The plaintiff denies intercourse with the 
defendant after knowledge of her guilt; but she 
affirms such intercourse with particulars of time, 
place and circumstance. True,the defendant swears 
falsely as to the fact of adultery; nevertheless she 
may speak the truth as to the forgiveness (Dunn 
v. People, 29 N. Y. 523). I should disbelieve her, 
however, were she not corroborated by uncontro- 
verted proof. From the discovery of the adultery 
down to the day of the trial, the plaintiff and de- 
fendant have lived together in the same apartment 
occupying connecting sleeping-rooms and eating 
at the same table —have reciprocated conjugal 
kindnesses, she cooking for him and he tending 
and caressing her in sickness; he providing for the 
family and she discharging the household duties. 
Such relations between the parties since the adult. 
ery constitute in themselves proof of cohabitation 
and forgiveness. “ Married persons living in the 
same house are presumed to have matrimonial in- 
tercourse,” unless the contrary fact be shown 
(2 Bish. on Mar. and Div., § 46). ‘“ Cohabitation 
will be inferred, nothing appearing to the con- 
trary, from the fact of the living together of hus- 
band and wife” (Burns v. Burns, 60 Ind. 259, 260). 
Upon the question of condonation, the weight of 
evidence is, in my judgment, with the defendant. 

The proof of connivance and forgiveness is not 
to be disregarded because the defenses were not 
pleaded (Smith v. Smith, 4 Paige, 432). 

These people, married now nineteen years, have 
two minor children, of whom the custody and con- 
trol the father still entrusts to the mother. Thus, 
by the most emphatic demonstration, he avows that 
he does not deem her society hurtful to his off- 
spring; as by his continued connection he shows 
that he does not consider her an unworthy com- 
panion for himself. Should she be discarded and 
cast penniless upon the world, her ruin would be 
inevitable and complete. In the interest, there- 
fore, of the parties concerned, and of the State, 
which cherishes the stability of the marriage rela- 
tion, I am happy to find legal ground for denying 
the divorce. 

Judgment for defendant, with costs. 


—_>—___—— 


SELF-DEFENSE. 


HE opinion of the Supreme Court of the United 
States in Bowe v. United States (17 Sup. Ct. 
Rep. 172), by Mr. Justice Harlan, in our judgment 
defines and administers the right of self-defense in 
a manner not only sound in principle, but agree- 
able to common sense and substantial justice. 
There was evidence that defendant, while in an 
hotel office with deceased, being provoked by in- 
sulting words of the latter, kicked him lightly, and 
then stepped back and leaned against the counter, 
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whereupon he was assaulted by deceased with a 
knife. It was held, reversing a judgment of con- 
viction of manslaughter, that it should have been 
left to the jury to say whether the conduct of t'ie 
defendant, after kicking the deceased, was a with- 
drawal in good faith from further contest; and 
that it was error to charge to the effect that if de- 
fendant kicked deceased, however lightly, he could 
not justify on the ground of self-defense the killing 
of deceased in resisting an assault, though such 
killing may have been necessaryto save defendant's 
own life. The court said in part: 

If a person, under the provocation of offensive 
language, assaults the speaker personally, but in 
such a way as to show that there is no intention to 
do him serious bodily harm, and then retires under 
such circumstances as show that he does not in- 
tend to do anything more, but in good faith with- 
draws from further contest, his right of self-defense 
is restored when the person assaulted, in violation 
ot law, pursues him with a deadly weapon, and 
seeks to take his life, or do him great bodily harm. 
In Parker v. State (88 Ala. 4, 6, 7, South. 98, 9a), 
the court, after adverting to the general rule that 
the aggressor cannot be heard to urge in his 
justification a necessity for the killing which was 
produced by his own wrongful act, said: “ This 
rule, however, is not of absolute and universal ap- 
plication. An exception to it exists in cases 
where, although the defendant originally provoked 
the conflict, he withdraws from it in good faith, 
and clearly announces his desire for peace. If he 
be pursued after this, his right of self-defense, 
though once lost, revives. ‘Of course,’ says Mr. 
Wharton, in referring to this modification of the 
tule, ‘there must be a real and bona fide surrender 
and withdrawal on his part; for, if there be not, 
then he will continue to be regarded as the ag- 
gressor’ (1 Whart. Cr. Law, oth ed., § 486). The 
meaning of the principle is that the law will always 
leave the original aggressor an opportunity to re- 
pent before he takes the life of his adversary (Bish. 
Cr. Law, 7th ed., § 871).”” Recognizing this ex- 
ception to be a just one, the court properly said, 
in addition: “ Due caution must be observed by 
courts and juries in its application, as it involves 
a principle which is very liable to abuse. The 
question c{ the good or bad faith of the retreating 
party is of the utmost importance, and should gen- 
erally be submitted to the jury, in connection with 
the fact of retreat itself, especially where there is 
any room for conflicting inferences on this point 
from the evidence.” Both parties to a mutual 
combat are wrongdoers, and the law of self-de- 
fense cannot be invoked by either, so long as he 
continues in the combat. But, as said by the 
Supreme Court of Iowa, in State v. Dillon (74 
Iowa, 653, 658; 38 N. W. 525, 528), if one “ actually 
and in good faith withdraws from the combat, he 
ceases to be a wrongdoer; and if his adversary 





have reasonable ground for holding that he has so 
withdrawn, it is sufficient, even though the fact is 
not clearly evinced” (see also 1 Bish. Cr. Law, 
§ 702; People v. Robertson, 67 Cal. 646, 650, 8 Pac. 
600, 604; Stoffer’s Case, 15 Ohio St. 47). In 
Whart. Hom. (§ 483), the author says that “ though 
the defendant may have thus provoked the con- 
flict, yet, if he withdrew from it in good faith, and 
clearly announced his desire for peace, then, if he 
be pursued, his rights of self-defense revive.” 

We do not mean to say that the jury ought to 
have found that the accused, after kicking the 
deceased lightly, withdrew in good faith from fur- 
ther contest, and that his conduct should have 
been so interpreted. It was for the jury to say 
whether the withdrawal was in good faith, or was 
a mere device by the accused to obtain some ad- 
vantage of his adversary. But we are of opinion 
that, under the circumstances, they might have 
found that the accused, although in the wrong 
when he kicked or kicked at the deceased, did not 
provoke the fierce attack made upon him by the 
latter, with knife in hand, in any sense that would 
deprive him altogether of the right of self-defense 
against such attack. If the accused did, in fact, 
withdrawn from the combat, and intended so to 
do, and if his conduct should have been reason- 
ably so interpreted by the deceased, then the as- 
sault of the latter with a deadly weapon, with the 
intent to take the life of the accused, or to do him 
great bodily harm, entitled the latter to the benefit 
of the principle announced in Beard v. U. S. (158 
U. S. 550, 564, 15 Sup. Ct. 962, 967), in which case 
it was said: “ The defendant was where he had a 
right to be when the deceased advanced upon him 
in a threatening manner and with a deadly weapon; 
and, if the accused did not provoke the assault, 
and had at the time reasonable grounds to believe, 
and in good faith believed, that the deceased: in- 
tended to take his life or to do him great bodily 
harm, he was not obliged to retreat nor to con+ 
sider whether he could safely retreat, but was enti- 
tled to stand his ground and meet any attack made 
upon him with a deadly weapon in such a way and 
with such force as, under all the circumstances, he, 
at the moment, honestly believed, and had reason- 
able grounds to believe, was necessary to save his 
own life or to protect himself from great bodily 
injury.” 

The evidence in the principal case certainly does 
not conclusively establish as matter of law the 
hypothesis that the defendant in good faith with- 
drew from a contest after he had been provoked to 
make a personal assault by insulting words of the 
deceased. Indeed, there was evidence tending to 
show that the defendant was the original and a 
wanton aggressor in the altercation. It may have 
been a consideration of the probable general merits 
of the case, to be gathered from a printed record, 
that induced Justices Brown and Peckham to dis- 
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sent from the conclusion of the court. But there 
was evidence to support the view above indicated, 
and the Beard case and the Rowe case consistently 
unite in expressing a judicial policy on the subject 
of self-defense which is not only logical in prin- 
ciple, but commends itself to the practical sense of 
justice. To the same substantial effect are some 
recent cases in State courts— State v. Evans 
({Missouri], 28 S. W. R. 8); Page v. State ([Indi- 
ana], 40 N. E. R. 745). — New York Law Journal. 


INFRINGEMENT OF COPYRIGHT BY 
REVIEWS. 


HE action brought by Messrs. Smith, Elder & 
Co, against Mr. Stead raised two important 

and interesting questions in copyright law, on 
which a judicial opinion would have been useful. 
1. How far may extracts from copyright books be 
made for purposes of review? 2. Are abridgments 
of copyright books allowable? The first is, per- 
haps, a more difficult question than the second, 
and has often caused the courts considerable 
trouble in arriving at a decision which, while pre- 
serving the rights of the copyright owner, shall 
not unduly interfere with the making of necessary 
extracts in the way of legitimate criticism. It may 
be stated at once that the exact limits of lawful 
quotation can only be determined according to the 
particular circumstances of each case; and, there- 
fore, in a sense, the question suggested is one of 
fact rather than of law. If any criterion can be 
laid down by which to arrive at a correct decision 
on the facts of each case, it appears to resolve itself 
into the somewhat vague rule that the reviewer 
may make extracts sufficient to show the merits 
and demerits of the work, but not so as to make 
the review a substitute for the former (see Cop- 
inger on Copyright, p. 214). The quantity taken is 
not an absolute test, nor the fact that the extracts 
are ex necessitate rei quotations. In the words of 
Lord Cottenham: “‘ When it comes to a question 
of quantity it must be very vague. One writer 
might take all the vital part of another’s book, 
though it might be but a small proportion of the 
book in quantity. It is not only quantity, but 
value, which is looked at. It is useless to look to 
any particular case about quantity.” In illustration 
of this may be cited Cobbett v. Woodward (27 L. 
T. Rep. 260; L. Rep. 14 Eq. 402), where eight lines, 
forming a mere fractional part both of plaintiff's 
and defendant’s publications, were copied, but the 
plaintiff was held entitled to an injunction; and 
Sweet v. Benning (25 L. T. Rep. O. S. 180; 14 C. 
B. 459), where the fact that only one-twentieth part 
of the defendant’s work was taken from the plain- 
tiff’s was considered to be an actionable piracy. 
“The question is,” said the same learned judge 
(Lord Cottenham), in Bell v. Whitehead (8 L. J. 
Ch. 141), “ whether the extracts were inserted for 
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purposes of criticism and for the purpose of sup- 
porting such observations as the editor thought 
fit to make. * * * This is the ground acted on 
in such publications as the Edinburgh and Quar- 
terly Reviews, and when fairly acted upon the re- 
sult most probable is, that the sale is extended by 
the notice, when not given for the purpose of 
superseding the work itself.” Then, as to the 
fact of the extracts being published merely as quo- 
tations, Lord Eldon said: “ There is no doubt that 
a man cannot, under pretense of quotation, pub- 
lish either the whole or part of another’s book, al- 
though he may use, what in all cases it is difficult 
to define, fair quotation”? (Wilkins v. Aikin, 17 
Ves. 422). This is really as near as it is possible 
to go to a precise rule of action. But, applying 
this test to Mr. Stead’s case, it is obvious that, as 
regards the extracts from “ Sir George Tressady” 
in the Review of Reviews, Mr. Stead could not 
have resisted an injunction, as he had “ taken out 
all the plums ” of the original, the effect of which 
would undoubtedly be that many people would 
buy Mr. Stead’s review instead of Mrs. Ward’s 
book. 

The second question raised by this case is the 
right to publish abridgments of copyright works. 
The older view was that abridgments are not pira- 
cies, but perfectly allowable, as being really origi- 
nal productions, inasmuch as they involve both 
invention and judgment, and frequently show con- 
siderable learning. If, for instance, the principle 
laid down in Newbery’s Case (Lofft. 775) be taken 
as expressing the present law, even Mr. Stead’s 
abridgment of “Sir George Tressady” in the 
Masterpiece Library might escape censure; but 
the trend of judicial and professional opinion has 
been steadily in the direction of holding abridg- 
ments of copyright works to be virtually piracies, 
equally with unlawful extracts or quotations; 
though it would be, perhaps, going too far to say 
generally that abridgments are no longer lawful. 
Here again it is not quantity so much as quality, 
the appropriation of which may work the real mis- 
chief, and, in particular, the use of the original 
author’s name, and the title of his book. The gen- 
eral consensus of opinion against the free use of 
abridgments finds appropriate expression in the 
following report of the royal commission on copy- 
right: “ At present an abridgment may or may not 
be an infringement, according to the use made of 
the original work, and the extent to which the 
latter is merely copied into the abridgment; but. 
even though an abridgment may be so framed as 
to escape being a piracy, still it is capable of doing 
great harm to the author of the original work by 
interfering with his market; and it is the more 
likely to interfere with that market and injure the 
sale of the original work if, as is frequently the 
case, it bears in its title the name of the original 
author. We think this should be prevented, and, 
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upon the whole, we recommend that no abridg- 
ment of copyright works should be allowed during 
the term of copyright without the consent of the 
owner of the copyright.” 

There have been no recent reported decisions on 
either of the points raised by Mr. Stead’s case, and 
it is from a public point of view regrettable that 
no authoritative ruling was given which would, 
perhaps, have rendered unnecessary any legislative 
sanction to these recommendations of the commis- 
sioners. — Law Times, London. 


ROBERTIG. INGERSOLL, 


How THE COLONEL ROsE TO EMINENCE AS A 
LawyER AT NEw York. 
HE story of Col. Robert G. Ingersoll’s retire- 
ment from the active practice of law has been 
expected for some time. When he removed from 
his Peoria home some years ago to New York he 
signalized his advent into the eastern metropolis 
by entering the court-rooms of Manhattan Island 
and Brooklyn with the exuberance of a boy fresh 
from college, says the Chicago Times-Herald. He 
arose early in the mornings, and long before 
wagons began drowning other noises along Wil- 
liam street he could be found in his office. Often 
did he burn the midnight oil so late as to give the 
slanting shadows of the early morning sun a 
chance to take its place. His great reputation as 
an orator had preceded him, and his residence in 
New York was of less duration than two months 
before his fees grew apace with those of Rufus N. 
Choate, Elihu Root and William M. Evarts. At 
first he enjoyed his new surroundings. The 
change of scenery so different from the agrestic 
prairies of Peoria seemed charming. New friends 
sprang up around him as quickly as do the buds 
of dogwood trees give birth to blooms when an 
April shower falls upon them. Lawyers bade him 
welcome everywhere, and sedate judges lent him 
listening ears. 

He was soon the guest of millionaires; then he 
joined downtown clubs, and so on. Before he had 
been in New York a year he was a well-known 
figure in the Wall street cafés, clubs and all the 
big court-rooms of the island. Then, in an ecstatic 
moment, he sold his Illinois home and bought a 
residence in Harlem. His house became a resort 
for the merry and the light of heart. Money fairly 
leaped into his lap.* His law offices at 58 William 
street were thronged with clerks and assistant at- 
torneys. The newspapers had something to say 
about him every day, and for a while he swept 
things before him — became the leading lion, as it 
were — just as a French actress becomes the only 
real star as soon as the ship bearing her towards 
American soil passes Fire Island. But the real big 
lawyers “ snubbed ” him, for some reason or other, 
saying that he was superficial, lacked judgment and 





that his only virtue lay in the fact that he possessed 
a musical voice; that his gestures were graceful 
and his rhetoric and diction superbly elegant. 
That, and nothing else. Col. Ingersoll soon had a 
“ neutrality ’’ case to try. It came up for argument 
before the Supreme Court at Washington, and two 
of the New York attorneys who had failed to re- 
ceive the colonel with that warmth of cordiality 
that makes a man feel welcome were in the court- 
room at the time of the trial. It was Col. Inger- 
soll’s first “ neutrality’ case, and as he arose ta 
address the court he appeared ill at ease. He had 
talked for an hour, perhaps, when he said: 

“May it please the court to correct me if I pro- 
ceed wrongly in this case. It is my first one of 


-such character, and if my procedure be not in line 


with the way such cases are usually presented, I 
beg the court to inform me.” 

Without a moment’s hesitation Chief Justice 
Waite said to him: “ Proceed, sir, proceed. The 
court is learning from you.” 

From that moment his ability as a lawyer needed 
no further proof for the two New York gentle- 
men who were listeners to his argument. 

Millionaires and corporations gave him the most 
of his employment, but occasionally he drifted into 
criminal practice. He disliked criminal law and 
has always entertained a contempt for the usual 
jury that was elected to pass upon a man’s liberty, 
and it was this feature of the practice that made it 
odious to him. Still, he oftentimes appeared for 
defendants; never, however, for the prosecution. 
Years ago he appeared as an attorney for the State 
in a murder case. The accused was convicted 
mainly because of Col. Ingersoll’s appeal to the 
jury. The man was hanged: Subsequent events 
proved that he was innocent. Since then the great 
atheist has been averse to participating on the 
side of the prosecution. 

eee REEL! 


THE CHIEF:JUSTICE. 


Onty Seven Men Have FILtep tHE HicH 
OFFIcE IN Tu1s Country. 
If\HE office of chief justice of the Supreme Court 
of the United States was established by the 
Constitution concurrently with the office of presi- 
dent, but while the presidency has been open to all 
native-born citizens above the age of 35, the office 
of chief justice of the Supreme Court, bestowed 
usually upon men of mature, if not advanced, 
years, has been held in fact by seven persons only 
since the foundation of the government. There 
has been more than three times as many presidents, 
says the New York Sun. 

John Jay, of New York, was the first chief 
justice of the Supreme Court. He was appointed 
by Washington, in 1789. Judge Jay was at that 
time only 44 years of age. When he attained the 
age of 50 he resigned and retired to private life. 
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He died thirty-four years later—in 1829. The 
second of the Supreme Court justices was John 
Ellsworth, of Connecticut. He was 54 years of age 
when appointed, and served until 1801, when he 
resigned, resignation from public office being 
somewhat more frequent at that time than now. 
His successor was John Marshall, of Virginia, 
who was 46 years of age when he assumed the post 
by appointment of President John Adams. He 
held it uninterruptedly for thirty-four years, until 
his death in 1835. 

Andrew Jackson appointed his successor, Roger 
B. Taney, of Maryland, who held the office until 
his death, in 1864. Judge Taney was 59 years of 
age when appointed and 87 at the time of his death. 
No chief justice of the Supreme Court, perhaps, 
had more intricate questions to determine or to 
vote upon in that tribunal than did Judge Taney, 
and his tenure and that of Chief Justice Marshall 
stretch over nearly one-half of the history of the 
United States as a nation. Chief Justice Taney’s 
successor was Salmon P. Chase, of Ohio, who had 
previously been secretary of the treasury, and was 
56 years of age when appointed. He served for 
nine years, dying in 1873. Mr. Chase was himself 
a candidate for the presidency, and had hoped to 
defeat Mr. Lincoln for renomination and to suc- 
ceed him, and later, in 1868, it is known that Mr. 
Chase was a candidate for the democratic nomina- 
tion for the presidency, though he had been one 
of the founders of the Republican party. Chief 
Justice Chase was succeeded in 1873 by President 
Grant’s appointment of another Ohio man, Mor- 
rison R. Waite; who was 57 years of age when 
appointed, and served until 1888, when he was suc- 
ceeded by the present chief justice, Melville W. 
Fuller, appointed by President Cleveland. Mr. 
Fuller is a native of Maine. He was, when ap- 
pointed, 55 years of age, and was 64 on February 
11, 1897. He is the seventh of the chief justices of 
the Supreme Court, and has served thus far a 
briefer term than any of his predecessors since 
Chief Justice Ellsworth. 


QUEER BEQUESTS. 


f ANY of the old residents of Germantown re- 
member Martin Allen, the soap-maker, who 

died about ten years ago, leaving many queer arti- 
cles to his relatives, says the Philadelphia Record. 
On account of his economical habits, Mr. Allen 
was thought by many to be a miser, but his many 
bequests to charity while living prove that such 
opinions were far from right. Horace Mann, a 
nephew of the eccentric soap-maker, was left an 
old keg, the contents of which were unknown un- 
til the mystified Horace opened the top and dis- 
covered it to be filled with pennies. It was no 
wonder that the storekeepers in Germantown dis- 
liked to have his custom, as the nephew made 





purchases as high as $10, for which he paid with 
the “copper chicken feed.” The strangest be- 
quest of all was that of a box of soap which was 
left to Martin Mann, a brother of Horace. It was 
only a few days ago that Martin became of age, 
and as the will stated that he should not use the 
soap until he was twenty-one, the box had never 
been opened. Martin discovered that the first cake 
lie used contained a five-dollar gold piece. On 


examining the other cakes he discovered a similar 

coin in each; and as the box contained 180 cakes, 

the fortunate Martin is now worth $900. 
sAinmagomnihe 


LIABILITY OF COMMON CARRIER. 


. OME very interesting points as to the liability 

of common carriers were settled by the Su- 
preme Court of Ohio, in the case of the Pitts- 
burgh, Cincinnati, Chicago and St. Louis Railway 
Company v. Harry D. Sheppard. The latter de- 
livered to the Terre Haute, Indianapolis Railroad, 
at Lovington, in the State of Illinois, a car load of 
horses, which that company agreed to transport 
over its line to Indianapolis, Ind., and there de- 
liver them to plaintiff in error for carriage to the 
city of Columbus, Ohio. The contract with the 
former company is in writing, and contains the 
stipulation that “in case of any loss or damage, 
the liability of said company and of any connect- 
ing line shall not exceed $100 per head.” The 
horses were safely delivered to the plaintiff in er- 
ror, at Indianapolis, and received by it in good 
condition, but while being transported over its 
line in this State, a defective wheel of one of the 
cars in the train gave way, in consequence of 
which one of the horses was killed and the others 
were injured. Sheppard brought suit in the Court 
of Common Pleas of Franklin county against the 
plaintiff in error for damages, alleging that his 
loss was occasioned by the company’s negligence. 
The company denied negligence on its part and 
pleaded the stipulation in the contract, above set 
forth, as a limitation on its liability, averring that 
the contract was made in the State of Illinois, 
where, under the law of that State, such stipula- 
tion is valid. Issue was joined on the allegations 
of the answer, and on the trial evidence was given 
by both sides, tending to prove what the law of 
Illinois on the subject was when the contract was 
made. The plaintiff recovered more than the 
amount limited by the contract, and that judgment 
was affirmed by the Circuit Court. The railway 
company prosecuted error to obtain the reversal 
of both judgments. The court says the well-set- 
tled law of the State is that a common carrier 
cannot, by special agreement, relieve himself of 
responsibility for his own negligence, nor limit 
his liability for losses resulting therefrom. A con- 
tract made in one State or county to be performed 
in another is governed by the laws of the latter, 
which determine its validity, obligation and effect. 
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When such record is published by authority of a 
recognized trotting association, and the publica- 
tion is accepted and acted upon by those interested 
in and conversant with such matters, as authentic 
and official, it is not error to admit evidence of 
the speed as shown by that record; but the testi- 
mony of a witness to information he claims to 
have obtained from the record is incompetent. 

One who for ten years has made car-building his 
business, and given special attention to car-wheels 
and their construction, is competent to give an 
opinion of the value of the hammer test as a means 
of discovering defects in car-wheels. 

Where a railroad company receives live stock 
in another State, under a contract there made to 
transport it to a designated place in this State, and 
while the stock is being carried in this State it is 
injured by the company’s negligence, the rights 
of the parties, in an action for damages for the 
loss, are governed by the laws of this State, and 
not by those of the State where the contract was 
made. In an action to recover the value of a trot- 
ting horse, evidence of his pedigree and that some 
of his blood relations have a record for speed, is 
competent as affecting his value. 


——__~»-—____—. 


BEFORE THE FINAL BAR. 

J. STORROW, of Boston, the great patent 

« lawyer, who recently represented the Vene- 
zuelan government before the commission ap- 
pointed by President Cleveland to determine the 
boundary between Venezuela and British Guiana, 
died suddenly, on April 15, in the new congres- 
sional library at Washington. Mr. Storrow was 
on his way from Florida, with his family, whom 
he left at Fort Monroe, and went to Washington 
on business before the Supreme Court. James J. 
Storrow was born in Boston in July, 1837, and 
was graduated from Harvard University in the 
class of "57. He finished a three years’ course in 
the Harvard Law School, and was admitted to the 
Suffolk bar in 1860. Since that his career has been 
peculiarly that of a busy, laborious and successful 
lawyer. The attractions of politics, or a public 
career in any sense of the term, did not for a day 
swerve him from the practice of his profession, and 
he rose by steady steps to a foremost place at 
the bar. 


—_ > 


DAMAGES IN DIVORCE SUITS. 


HEN a co-respondent in a divorce suit has to 
pay damages, are such damages the ag- 
grieved husband's or not? We are inclined to ex- 
claim off-hand: “ Why, yes! Whose should they 
be but the person’s who has sustained the injury?” 
But we should be wrong. The damages are meant 
to serve two purposes —to punish the co-respon- 





dent and to repair the domestic ruin which ‘his 
misconduct has wrought. The husband. does not 
always-have them paid out to him, or assign them, 
or present a bankruptcy petition against the co- 
respondent in respect of them. The question 
turned up in a rather novel form before Mr. Jus- 
tice Williams — the bankruptcy forum — where the 
trustee in bankruptcy of the husband appeared to 
set aside a settlement of the damages made by him 
(the husband) as a fraud on his creditors. The 
settlement was made with the sanction of the 
Divorce Court, and was for the benefit of the err- 
ing wife and of the children as well of the 
husband, and Mr. Justice Williams had no diffi- 
culty in finding that it was not within the mischief 
of 13 Eliz. c. 5, or the principle of Higginbottom 
v. Holme, 19 Ves. 88. The court has in such a 
case the dominion of the fund, and might settle 
the whole of it if it liked on the wife and children. 
— Law Journal, London. 
aa re 


ASAD ACCIDENT. 


Ture Lyncuinc Party Hap Not CONSIDERED THE 
SHRINKING PROCEssS. 
7 ESTERN JUDGE —“ You are charged, sir, 
with being the leader of a party which hunted 
down and lynched a horse thief. The days have 
gone by when citizens of this great commonwealth ~ 
can thus take the law into their own hands, hence 
your arrest. What have you to say?” 

Prominent citizen — “I ain’t guilty, jedge. I'll 
tell you how it was. We caught the feller and tied 
his hands and feet. Nothin’ wrong in that, was 
there, jedge? 

“ No; that was no doubt necessary.” 

“Wal, jedge, there was a storm comin’ up, and 
we couldn’t spare him an umbrella, so we stood 
him under atree. That was all right, wasn’t it?” 

* Certainly.” 

“Wal, the clouds kept gatherin’ an’ the wind 
was blowin’ pretty high, an’ we didn’t want him 
blown away, so we tied a rope around his neck an’ 
fastened the other end to the limb above — not 
tight, jedge, jest so as to hold him —an’ we left 
him standin’ solid on his feet. Nothin’ wrong 
about that, was there?” 

“ Nothing at all.” 

“Then I kin be excused, can’t I?” 

“ But the man was found suspended from that 
tree and stone dead the next morning.” 

“None of us had anything to do with that, 
jedge. You see, we left him standin’ there in good 
health and spirits, for we give him all he could 
drink when he said ‘ good-by;’ but, you see, dur- 
ing the night rain came up an’ I s’pose the rope 
got purty wet and shrunk a couple o’ feet. That’s 
how the sad accident happened, jedge.” — New 
York Weekly. 
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CONDITIONS IN RESTRAINT OF MAR- 
RIAGE. 


N interesting legal decision has recently been 
A rendered in France, in the case of a young 
widow whose husband left her all his property on 
condition that she should forfeit the whole, except 
dower, if she married again. After a time she was 
inclined to contract a new marriage, and prudently 
went to the local court to see if there were any 

-escape. It upheld the will, but a higher court, to 

which the question was taken, then reversed the 
decision on novel grounds. The judges there said 
that celibacy, being contrary to nature, was some- 
thing which no man, alive or dead, had a right to 
impose, and that such an act, particularly in a 
country like France, where the population is sta- 
tionary or waning, was contrary to public policy. 
Upon this the widow married, but it seems she 
was too hasty after all, for relatives carried the 
case up to the Supreme Court, which ungallantly 
reaffirmed the original opinion. The woman has 
gained a husband, but lost the estate. 

This French decision agrees with the law in this 
country, and, we believe, in England. Conditions 
in restraint of marriage are generally held to be 
void, but there are exceptions to the rule, and one 
of these exceptions is in the case of a second mar- 
riage. It used to be held that this exception was 

_ confined to the case of the testator being the hus- 
band of the widow, but it has been extended to 
the case of a son making a will in favor of his 
mother, and to the case of a father making a will 
in favor of his daughter. A recent case in point is 
that of Herd v. Catron, decided last November by 
the Supreme Court of Tennessee, where it was 
held that a condition in a will that if testator'’s 
widowed daughter marry again, the share be- 
queathed to her shall go to her son, is valid, as 
the rule forbidding conditions in general restraint 
of marriage does not extend to second marriages. 
Let the widows beware! — Albany Argus. 


A GOOD HINT FOR ALL LEGISLATORS. 


STATE legislature should not waste any time 
in consideration of national questions, and 
still less of international, says the Indianapolis 
Journal. There may be times and emergencies 
when the assertion of national rights or the preser- 
vation of national honor calls for such expres- 
sion, but they are rare and exceptional. As a 
general rule, State legislatures should refrain from 
interfering in national or international questions as 
carefully as congress should from interfering in 
matters of State concern. There is more than 
enough legislation of a strictly State character de- 
manding the attention of the legislature to occupy 
its entire time during the session. 








Bumors of the Law. 

This happened in a police court in San Fran- 
cisco recently; and the orthographical judgment 
then delivered will doubtless be of interest to 
those who are learning how to spell, as well as to 
lexicographers. 

There is an ordinance of the city of San Fran- 
cisco, it appears, which provides that when any 
householder shall conspicuously display a sign in 
the English language, on the front steps of his 
house, indicating that no peddlers are wanted in- 
side, it shall be an offense, punishable by a fine 
of not less than $5, for a peddler to ring the door- 
bell or otherwise disturb the occupants. 

Conspicuously displayed on the front steps of a 
boarding-school for girls in Vallejo street, in that 
city, was lately the sign: 


A Russian peddler paid no attention to this no- 
tice, and rang the bell. It happened that the 
mistress of the school herself answered the call. 
She was very angry when she saw the peddler, and 
called a policeman, who happened to be in sight. 
The peddler was taken to the police station, and 
was prosecuted under the ordinance. 

He belonged to the Peddlers’ Benevolent and 
Protective Association, and his case was defended 
by a smart lawyer employed by that society, who 
contended that the notice on the door being 
spelled “ peddlars”’ was not in the English lan- 
guage, and consequently was not a lawful warning. 

The court took this point into consideration at 
once. Dictionaries were sent for and examined 
Then the court announced its judgment. 

The question was, said the justice, “ Did the 
prosecuting witness indicate by a notice in the 
English language that no peddlers were wanted?” 
He had consulted all the authorities, and he found 
no English word spelled “ peddlar.” Webster 
says the word is spelled “ peddler,”’ but that it is 
also written “ pedler” and “ pedlar.’”” Worcester 
gives his first choice to “pedler,”’ with “ ped- 
dler” for second choice and “ pedlar” for third. 
The Century Dictionary gives the real spelling as 
“peddler,” though “pedlar” is also found; but 
no “ peddlar”’ appears anywhere. 

Of course, the court said, the defendant might 
reasonably have gathered from the sign that no 
peddlers were wanted, but statutes in restraint of 
personal liberty are to be construed strictly. The 
prosecuting witness had not complied strictly 
with the ordinance, and the defendant was there- 
fore discharged. 

The keeper of the boarding school was greatly 
astonished at this judgment, but it is to be pre- 
sumed that she took steps at once to correct the 
spelling of the placard. 
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Legal Rotes of Pertinence. 


In St. Louis, Judge Klein refused a divorce for 
a couple who had been married twenty-six years 
and had fourteen children. ‘“ Reasonable forbear- 
ance,” said Judge Klein, “ will enable you to live 
together during your few remaining years, thereby 
setting a good example to your children to lead 
them in the paths of virtue and rectitude.” It is 
too bad that there are not more Judge Kleins on 
the bench. 

A by-law of a savings bank organized under the 
general banking law, and the profits of which be- 
long to stockholders and not to depositors, is held, 
in Ackenhausen v. People’s Sav. Bank, ({Mich.] 33 
L. R. A. 408), to require the express or implied 
assent of a depositor before it can operate to re- 
lieve the bank from liability to pay him his deposit 
because of payment to another person who has 
forged his name and presented his book. 

An event of national importance will shortly 
take place in France. It is the retirement of M. 
Diebler, the executioner, who, now that he has 
guillotined 502 criminals, thinks it high time his 
successor was appointed. He is 63 years of age, 
and has been forty years in his country’s service 
He served his apprenticeship with Roch, his pre- 
decessor, assisting in eighty-two executions.— 
London Globe. 

Ex-Secretary Olney has declined the invitation 
to become professor of international law at Har- 
vard, according to the Boston Transcript, which 
says that though President Eliot offered a liberal 
salary, Secretary Olney proposes to return to 
active law practice. 

An attorney who holds a claim for collection.is 
held, in Havemeyer v. Dahn ([Neb.] 33 L. R. A, 
332), not to be disqualified from taking an ac- 
knowledgment as notary public of a mortgage 
made to secure the claim. The somewhat similar 
case of Cooper v. Hamilton Perpet. B. & L. Asso. 
({Tenn.] 33 L. R. A. 338), holds that a stock- 
holder and director of a corporation is not dis- 
qualified to take an acknowledgment of a deed of 
trust to the corporation. With these cases is a 
note in which the authorities are found on the 
general question of the right of interested persons 
to take an acknowledgment. 


The jury in a divorce case in South Dakota was 
composed of six men and six women. 


How far the officers of militia organizations may 
go in punishing offending members is a question 
which has recently come before the Supreme Court 
of Minnesota. That tribunal has decided that the 
captain of a company of the National Guard of the 
State, when it is not acting as a military force, has 
no authority summarily to punish a member of his 
company by imprisonment for refusal to obey his 
orders. 





Two very simple legal terms are frequently con- 
fused by newspaper writers. These are the words 
“ bequeath ” and “ devise,” as applied to gift by 
will. The former term properly applies to personal 
property only, the latter to real estate only. This 
error is made boldly prominent in the form of 
testamentary clause printed on the last page of a 
prominent charitable institution here in New 
York, as a reminder to the generously disposed: 
“T hereby bequeath and devise unto the trustees 
of the ——- —— —— the sum of —— dollars.” 
“ Libel” and “slander” are also frequently con- 
fused. The former is written, the latter spoken 
defamation. 


A decision which sharply defines the responsibil- 
ities of political nominees has been rendered in 
Kansas, in which it is held that a candidate for 
vice-president cannot withdraw his name from a 
certain electoral ticket nominated by his party in 
a certain State, where his name, with that of the 
presidential candidate, has been certified by a State 
convention of his party, and he has not declined 
the national nomination nor attempted to withdraw 
as a candidate in the State. 


A man can have revelations from God if he 
wishes, and not thereby give any one a right to 
call him crazy, the Supreme Court of Iowa rules. 
The decision was rendered in an action to recover 
for libel. Plaintiff had instituted proceedings to 
compel a creamery to cease operations on Sunday, 
announcing that he took this action in obedience 
to a revelation from God. One of the proprietors 
of the creamery, therefore, circulated a report that 
the plaintiff was insane. The sanity of the man 
favored with revelations was established to the 
satisfaction of the court by medical testimony, and 
the injurious report was adjudged to be malicious 
as well as unfounded and not privileged. 


The Texas Court of Civil Appeals has affirmed 
the decision of the lower court in the case of 
Thomas W. Cain, a negro minister, who pur- 
chased a first-class ticket from St. Louis to Galves- 
ton, but was compelled to ride in a “ negro” car. 
The Appellate Court held that where a ticket is 
sold for a separate coach, like a Pullman, a negro 
is entitled to passage in that kind of a car, or the 
company is liable for damages. 


A jury recently rendered a verdict of $1,175 in an 
eviction case against the Georgia Central Railroad 
at Atlanta. At Camilla the plaintiff purchased a 
coupon ticket to Atlanta and return. At Atlanta 
he had to sign the coupon for his return, which 
was to be identified in turn before the conductor. 
The plaintiff used printed letters in writing, and 
thus signed his name. When he presented the 
pass thus signed to the conductor that official re- 
fused to accept it, believing that it was an attempt 
to evade, stopped the train and ejected him. He 
sued for damages, and won as indicated. 
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Hotes of Becent American Decisions. 


Action on Separate Contracts — Parties.— Two 
attorneys, not partners, employed by the same 
client under separate contracts, cannot joirtly sye 
for their services. (Starrett v. Gault [IIl.], 46 N. 
E. Rep. 220.) 


Assignment — Claim of Damages for Fraud.-- 
Aclaim for damages alleged to have been sustained 
by reason of a conspiracy to defraud is not assign- 
able as a claim for injury to personal property. 
(John V. Farwell Co. v. Wolf [Wis.], 70 N. W. 
Rep. 289.) 

Attachment — Fraud.— In the absence of fraud 
on the part of a vendee in obtaining goods, the 
vendor who has taken the notes of the vendee can- 
not maintain attachment against the vende> after 
the notes have been assigned to and while they re- 
main with another, even if the assignee, in pur- 
chasing the notes, relied upon the vendor's in- 
dorsement. (Landauer v. Espenhain [Wis.], 70 N. 
W. Rep. 287.) 

Attachment — Garnishment.— A debt due by a 
resident of Vermont, which is represented by a 
note payable to a resident of New York, who has 
it in possession, cannot be attached in Vermont on 
trustee process, so as to preclude a subsequent re- 
covery on it by the payee in New York. Ward v. 
Boyce [N. Y.], 46 N. E. Rep. 180.) 


Bills and Notes — Collateral Attack.— Where 
a note is transferred to a trust company as collat- 
eral security for certain interest payments which 
the owner of the note has guaranteed, the owner 
cannot, without the consent of the trust company, 
sue on the note in his own name, since he is not 
the party really interested, within Code, § 2594. 
(Alabama Terminal & Improvement Co. v. Knox 
[Ala.], 21 South. Rep. 495.) 


Chattel Mortgage — Satisfaction.—-Where a 
chattel mortgagor performs labor for the mort- 
gagee sufficient in value to pay the mortgage debt, 
under an agreement that it shall be so applied, the 
law will make the application as the labor is per- 
formed, and the mortgage will be discharged, and 
the title to the property revested in the mortgagor, 
whether the application is in fact made by the 
holder or not. (McCullars v. Harkness [Ala.], 21 
South Rep. 473.) 

Constitutional Law — Reviewing His Own De- 
cisions.— Const. 1889, art. 6, § 8 (Const. 1895, art. 
6, § 3), providing that “no judge shall sit in re- 
view of a decision made by him,” requires the 
reversal of a judgment of the General Term af- 
firming an order of the Special Term made by one 
of the judges who sat in the General Term, 
though he had forgotten his former connection 
with the case. (Van Arsdale v. King [N. Y.], 46 
N. E. Rep. 179.) 





Contract — Construction — Payment in Install- 
ments.— A contract for grading which provides 
for a payment of an installment on the price as 
each successive one-fourth of the work was fin- 
ished is severable, so that the contractor for de- 
fault in payment of one installment may, without 
finishing the work, sue for the contract-price of the 
part finished, though he was not actually prevented 
by the other party from completing the work, 
(Keeler v. Clifford [Tll.], 46 N. E. Rep. 248.) 

Conveyance — Expectant Interest — Validity — 
Ancestor’s Assent.— The Supreme Court of Texas 
decided in February, 1897, in Hale v. Holton, that 
a conveyance of an expectant interest in an estate 
may be valid in equity, and that the ancestor's as- 
sent is not essential to the validity of his heir’s 
conveyance of an expectant interest in his estate, 
particularly where he is non compos mentis. 


Criminal Law — Venue — Abortion.— Where 
an instrument to procure abortion is used in one 
county, and the woman dies in another, either 
county, has jurisdiction, under Rev. St. 1894, 
§ 1649 (Rev. St. 1881, § 1580), providing that, 
where a public offense is committed partly in one 
county and partly in another, jurisdiction is in 
either. (Hauk v. State [Ind.], 46 N. E. Rep. 127.) 

Landlord and Tenant—Alteration of Premises— 
Injury to Tenant.— It is decided by the Sup:eme 
Court of Illinois, in Jefferson v. Jameson & Morse 
Co., reversing the Appellate Court, that an owner, 
who lets the work of altering a building to a com- 
petent mechanic, and surrenders entire control of 
the premises and supervision of the work to him, 
is not liable for an injury done by the contra-tor 
to a tenant who, for a valuable consideration, 
agreed to the making of the repairs. 

Payment — Mistake.— An installment of interest 
paid twice by mistake, because not indorsed on the 
note when first paid, can be recovered back at law. 
(Hummel v. Flores [Tex.], 39 S. W. Rep. 309.) 

Pledge — Collateral Security — Appropriation 
of Payment.— In Blackmore v. Granberry (39 S. 
W. Rep. 229), decided by the Supreme Court of 
Tennessee, it was held that where parties have 
made no application of the proceeds of collateral 
security, pledged for the indebtedness of tue 
pledgor generally, and the oldest debt is also one 
on which there is a surety, a court of equity will 
make an application to such debt in relief oi the 
surety. 

Warehousemen — Conversion.— The Supreme 
Court of Alabama, in Davis v. Hurt, decide that 
the mere failure of a warehouseman to deliver on 
demand goods which have been intrusted to him 
does not support an action of conversion, where 
the failure is solely because of the goods having 
unaccountably disappeared; the remedy of the 
owner being assumpsit for breach of contract, of 
case for negligence. 
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it Gurvent Lopics. 


ITH this issue THE ALBany Law 
JOURNAL greets its readers in an im- 
proved form, with tinted cover, enlarged in 
size, and in other respects notably altered 
for the better. This progress, gratifying as 
it is to its publishers, is but a beginning in 
the work of betterment. Proud, as it has a 
right to be, of its past, the JouRNAL will not 
be content with achievements already se- 
cured. It will press earnestly forward, with 
high aim and unflagging industry. 

This issue will go to thousands of lawyers 
throughout the United States who are not 
now regular readers or subscribers. It is 
commended to their critical attention in the 
belief that they will recognize in it an indis- 
pensable aid to the practice of an ancient and 
honorable profession — a counselor, helper, 
friend, companion. Already circulating in 
every State in the Union and in Canada, this 
journal sees a practically limitless field for 
widening its influence and extending its use- 
fulness. Under new editorial and business 
management, no effort will be spared to 
make each issue brighter and better than the 
preceding qne. That the improvements al- 
ready made are meeting with appreciation is 
attested by the rapidly growing circulation, 
while the attractive advertising columns of 
the present issue, larger than ever before in 
the history of the paper, show that live mer- 
chants and manufacturers who have some- 
thing to sell recognize in THE ALBANY Law 
JoURNAL an unexcelled medium for reach- 
ing, not only lawyers, but men of culture and 
high standing generally. 


The history of the Court of Appeals of the 
State of New York is a most creditable one. 
Since its organization, in 1870, its career has 
been on an exalted plane. It possesses pub- 
lic confidence. Patience and attention dur- 
ing arguments, and fairness in considering 
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and disposing of causes submitted to it, have 
been among its leading and most satisfactory 
characteristics. Its determinations are gen- 
erally accepted as sound. To the profession 
its decisions and opinions are of the greatest 
consequence, and to the public at large it is 
of the utmost importance that the court 
should continue, generally, in the path thus 
far followed. It is important for its con- 
tinued success that, so far as is consistent 
with changes naturally to come, changes in 
its membership should be as few as possible. 

We are led to these remarks by reason of 
the fact that a regrettable change is soon to 
take place. The inexorable age limit is, this 
year, to deprive the court of the further ser- 
vices of Chief Judge Andrews. In him the 
sole survivor of the original members of this 
tribunal will retire, and a new chief judge is 
to be elected. It is to be regretted that this 
selection is to be made through political 
nominating machinery. It is not the custom 
of this journal to take part in politics, but the 
selection of a person to fill so important a 
judicial position is one of the greatest public 
interest, especially to lawyers. 

Originally, in 1870, Chief Judge Church 
was elected with the associates, and since 
then the chief judgeship has been vacant five 
times. With the exception of Chief Judge 
Ruger, the chief judges were all selected 
from among the associate judges. Judge 
Folger, in 1880, was appointed chief to suc- 
ceed Judge Church, deceased; Judge 
Andrews was, in 1881, appointed chief to 
succeed Chief Judge Folger, who resigned 
to become secretary of the United States 
treasury; Judge Earle, in 1892, was appointed 
chief to succeed Chief Judge Ruger; and 
Judge Andrews again became chief upon his 
unanimous election in November, 1892. It 
seems to us that the same motives which 
have generally led to the appointment of a 
chicf judge from the associates might well, 
at this time, be followed in the nomination 
and election of a chief. Indeed, there is 
much to be said in favor of such a court 
selecting its own presiding officer — or that 
provision be made that the senior judge for 
the time being shall act as chief. It has 
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never seemed quite right that a stranger 
should be selected chief judge of this tri- 
bunal. We are aware that in the Supreme 
Court of the United States the chief judge 
has never been selected from the associates, 
and that in our own State Chief Judge Ruger 
was elected, though without any previous 
judicial experience. 

Notwithstanding these precedents, it does 
not seem to us to be the wisest action. The 
selection of a chief, other than a member of 
this court, is exceptional, and the exception 
does not demonstrate the wisdom of the act. 
While such a thing as an active canvass for 
such a position by any one is not regarded as 
proper, the judges themselves are wholly de- 
barred from participation in political pro- 
ceedings; the longer they have been on the 
bench the further removed are they from the 
political influences which appoint or nomi- 
nate — one of the best reasons, therefore, for 
appointment or nomination tends to prevent 
either — and this applies as well to Wash- 
ington as to Albany. 

In line with these views, it seems to us that 
the senior judge of the court should now be 
selected as chief judge. There is no other 
State officer to be elected at the November 
election, and there are to be no State con- 
ventions. The State committee of each party 
have the power to nominate. Judge Gray is, 
we believe, the judge next in seniority after 
Judge Andrews. His nine years of service 
have abundantly qualified him for the posi- 
tion of chief judge. The fact that he was 
elected as a Democrat should not prevent 
the Republican State committee from nomi- 
nating or indorsing him. His election would 
make no change in the political complexion 
(if it has or should have a political complex- 
ion) of the court. In the selection of judges 
for this court the record of our State is most 
admirable in its application of politics. 
Judges Andrews and Rapallo were nomi- 
nated by both parties for re-election as asso- 
ciate judges, one being a Republican and the 
other a Democrat. In 1892, when the last 
vacancy of the chief judgeship was filled, 
Judge Andrews, having been nominated by 
the Republican State committee, was in- 





dorsed by the Democratic State commiittee, 
and elected by the votes of both parties, 
although the State went Democratic. 

It seems to us that to lift the court above 
and keep the selection of its members out of 
partisan politics, it would be eminently wise 
and proper that Judge Gray be nominated by 
both Democrats and Republicans, and he 
thus practically unanimously elected. 

Collisions between bench and bar are, hap- 
pily, somewhat rare in this country, as well 
as in Europe, and when they do occur it may 
be safely asserted that both sides are to 
blame. Judges, being human, are perhaps 
quite as liable to err as are the lawyers who 
practice before them. It should be remem- 
bered always that no judge is above the Jaw. 
Counsel in the conduct of cases in court have 
rights which are as much entitled to respect, 
and duties to perform which are as sacred. 
as those which pertain to the bench. The 
members of the profession are, in effect, offi- 
cers ot the court. This being the case, fair 
and moderate criticism of the behavior of 
judges, when the facts warrant it, is proper 
and beneficial alike to the bench and the bar. 
It has been well said that the pathway be- 
tween the rights of judge and counsel is fre- 
quently narrow and easily crossed. Not 
infrequently the judge is the trespasser, but, 
except on points of law, and even then de- 
murely, a judge is seldom or never opposed. 
One can but admire the fearless and out- 
spoken criticism of the bench frequently ob- 
served in English law journals, an attitude 
which is matched by that of the bar in as- 
serting and maintaining its rights, irrespec- 
tive of all possible consequences. Every 
piece of overbearing conduct on the part of a 
judge is protested against and publicly con- 
demned. Recent examples, from the Law 
Notes, for March, are interesting: 


In a case Mr. Willis was examining one of 
the railway officials, and submitted to him a 
plan showing the position of the trolley, 
when Mr. Justice Hawkins interrupted him, 
stating that he should allow no costs of a 
third day in this case, remarking that the 
facts were quite clear. On Mr. Kemp, Q. C., 
rising to cross-examine the witness, his lord- 
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ship again interfered, saying: “ These cases 
are spun out.” Mr. Kemp: “ By whom, my 
lord?” Mr. Justice Hawkins: “ By all par- 
ties.’ Mr. Kemp: “Including your lord- 
ship?”? Mr. Justice Hawkins: “ Don’t be 
impertinent.” Mr. Kemp: “ Your lordship 
has no right to say I prolong cases. I reply 
that it is your lordship.” Mr. Justice Haw- 
kins: “I say that unnecessary questions are 
put to witnesses.” Mr. Kemp: “I am the 
person to consider whether it is necessary to 
put certain questions, and you have no right 
to say that.””. Mr. Justice Hawkins: “ Don’t 
be impertinent, Mr. Kemp, and sit down.” 
Mr. Kemp: “ [ am not impertinent; it is your 
lordship. It is not because your lordship is 
sitting there that you have a right to address 
me in this language.” Mr. Justice Hawkins: 
“[ do.” Now, Mr. Kemp lost his temper. 
but small blame to him when the judge de- 
liberately charges him with spinning out a 
case to obtain another refresher. When will 
judges imitate the example of their revered 
ancestors and hold their tongues? 

Mr. Justice North, last month, went out- 
side his judicial functions. His lordship was 
only asked to decide a question of copyright 
about the song, ““ You Never See the Same 
Bird Twice.” The public are not one bit in- 
terested in knowing that his lordship thinks 
it is a drivel. The public do not ask their 
judges to act as censors for their songs. A 
silent tongue makes a good ‘judge. 

We hear that in the amusing “ bug ” case 
decided last month, too late for us to com- 
ment on, Judge Bacon, at the Bloomsbury 
County Court, behaved most curiously. To 
the witness, Mrs. Phillips, he said: “ Take 
your veil off and tip your hat back.” Mrs. 
Phillips: “I can’t.” Judge Bacon: “ You 
can. Tip it farther back.” Mrs. Phillips: “1 
can't.” Judge Bacon: “Oh, yes, you can. 
I have had other women here, and I know 
what can be done.” Surely, even a judge is 
not justified in speaking so brusquely to a 
woman. In addition, his honor thought fit 
to severely question the witness, she having 
taken the oath on the New Testament. Al- 
together, his behavior appears to once again 
illustrate our article, “ Judges’ License.” 

In this connection the article in this issue, 
entitled “‘ Historic Collisions Between Bench 
and Bar,” embodying leading examples cited 
by Mr. Oswald in his work on “ Contempt of 


Court,” will be found intensely interesting. 
The ancient custom, in the law courts of 
the world, of requiring witnesses to “ kiss the 





Book” before testifying, has recently re- 
ceived much discussion in English journals, 
and with a view of determining whether, as 
had been asserted, the practice was respon- 
sible for the spread of disease, Mr. Richard- 
son, consulting chemist to the Bradford cor- 
poration, made an analysis of a Testament 
used in Ripon, England, court-house for 
sixty years, and said to have been kissed by 
40,000 people. Mr. Richardson found no 
germs of typhoid, tuberculosis, or diphtheria. 
The only germ of a dubious character was 
the “ pus cocci,” usually found on wounded 
or sore skin. Although these germs were 
not necessarily harmful,there were conditions 
in which they might produce complications, 
and the expert is quoted as saying he would 
not kiss any surface on which they were 
spread. And yet hundreds kiss Testaments 
quite as objectionable as the Ripon Testa- 
ment, or more so. The danger of contract- 
ing disease by this means may not be immi- 
nent, but it would seem to be just as well to 
avoid it by substituting some other method 
of “ swearing witnesses.” The bar associa- 
tions might properly take up the matter. 


Two recent decisions with reference to the 
liability of telegraph companies are of special 
importance. In the case of Western Union 
Telegraph Co. v. Gossett (38 S. W. Rep. 
536), decided by the Texas Court of Civil Ap- 
peals, the company’s failure to deliver a mes- 
sage at Gainesville, Texas, was the cause of 
plaintiff’s being detained in jail at Ardmore, 
Indian Territory, about five days longer than 
he would otherwise have been; and this cost 
the telegraph company $500, besides costs. 
Gossett’s home was at Gainesville, where he 
had a wife, and where his father was an old 
resident. But he himself had the misfortune 
to land in jail at Ardmore for some bailable 
offense. The law required resident sureties 
on his bail bond, and these he could only ob- 
tain by indemnifying them. His wife visited 
him in jail, and it was agreed that she should 
return to Gainesville, and should arrange 
with the elder Gossett to put up “tollateral ” 
sufficient to indemnify his son’s sureties. The 
prisoner, in the meantime, was to find resi- 





278 


THE ALBANY LAW JOURNAL. 





dents who would accept such indemnity and 
go upon the bond; and when they were found 
he was to telegraph home to that effect. 
Both husband and wife succeeded in what 
each undertook, and, on September 9, he for- 
warded a message in these words: “ Come at 
once; bring father to secure my bond.” 
This message was sent from Ardmore at 
7:02 P. M., and was received at the Gaines- 
ville office at 7:06 Pp. M., the offices 
being but about forty miles apart. An 
office boy was sent out with the mes- 
sage, but returned soon after and re- 
ported that the addressee, Dora Gossett, 
lived in the country a mile and a half distant. 
As a matter of fact, Mrs. Gossett lived within 
a half-mile of the telegraph office, and might 
have reached Ardmore that night, with her 
father-in-law,. had the telegram been deliv- 
ered. But instead of being delivered, the 
message was placed upon a file at the tele- 
graph office, on the strength of the boy’s 
false report. Hearing nothing from his rela- 
tives, Gossett, after a day or two of impatient 
waiting, wrote a letter to his wife, which she 
received on the 13th. She at once repaired 
to the telegraph office, and, upon her de- 
mand, the telegram, which had been lying 
there ever since the evening of the 9th, was 
given to her; and she at once set about get- 
ting up the collateral; but it was not until the 
15th that all arrangements were completed, 
the bail perfected, and Gossett released. He 
at once sued the company, and a jury gave 
him a verdict of $500. The company ap- 
pealed, claiming the verdict to be excessive, 
but the Appellate Court refused to disturb it, 
saying, in so many words: “ The $500 dam- 
ages awarded by the jury are not excessive.” 

The other case referred to, which was re- 
cently decided by the Supreme Court of Mis- 
souri, that of Reed v. Western Union 
Telegraph Co. (37 S. W. Rep. 904), abro- 
gates a rule of damages in suits against tele- 
graph companies, which has been steadily 
adhered to for more than thirty years, and 
substitutes a new and entirely different rule 
of damages in that class of cases. In Wann 
v. Western Union Telegraph Company (37 
Mo. 472), decided in March, 1866, the Su- 





preme Court established the rule (which was 
similar to that of the Federal Supreme Court 
at the present day) that the company could 
not be held liable for damages caused by 
error in transmitting messages, unless tiie 
same were repeated, in accordance-with the 
terms of the notice printed on all telegraphic 
blanks of the company. This rule, after being 
upheld for nearly a generation, is now ei- 
tirely overthrown, and under the following 
circumstances: The plaintiff lived at Kansas 
City, Mo., but owned land near Cedar 
Rapids, Iowa, which was being looked after 
by a local agent, living at the latter place. 
May 25, 1889, her agent undertook to send 
to her a telegram like this: “ Offered $1,300 
cash. Can’t get more. Must hear immedi- 
ately.” There was no formal repetition of 
the message, but it was of such importance 
to the plaintiff that, before replying to it, she 
requested the company’s agent at Kansas 
City to verify its correctness. This he did, 
or pretended to do, and assured plaintiff that 
everything was all right. Relying upon this 
assurance, she wired her agent to sell for the 
amount offered. The agent at once closed 
the deal at $1,300. Meanwhile the plaintiff 
had executed a deed, reciting a consideration 
of $1,900, which was promptly forwarded to 
the agent, reaching him on the 29th. On 
receiving this deed, and finding that it recited 
a consideration of $1,900 instead of $1,300, 
the agent requested delay until he could com- 
municate with his principal by mail. This 
the purchaser would not accede to, but de- 
manded immediate possession, and threat- 
ened suit for damages unless his demand was 
complied with. Under these circumstances 
the agent delivered the deed and forwarded 
the purchase money. Plaintiff's demand for 
$600, the amount she had lost by the trans- 
action, was refused, on the ground that the 
message had not been repeated. Plaintiff 
obtained judgment before the trial court. 
The Supreme Court, on appeal, held squarely 
against the right of the company to stipulate 
against its own negligence, under the plea 
that the transmission of messages by elec- 
tricity was so seriously affected by atmos- 
pheric causes, which were uncontrollable, 
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that it would be ruinous to deny telegraph 
companies the right to limit their liability to 
any extent short of gross negligence. The 
court said the decision in the case of Wann 
had been rendered when the system of tele- 
graphic communication was yet in a crude 
state; the difficulties which then appeared to 
the courts to be so serious had largely van- 
ished; and when, as in this case, there was 
no evidence whatever of atmospheric disturb- 
ances or unfavorable conditions, it was plain 
that an error by which “ thirteen ” had been 
distorted into ” was caused either 
by careless operatives or imperfect and in- 
sufficient instruments and appliances. “ With- 
out rendering them liable as insurers, or 
holding them for the action of the elements 
over which they have no control,” says the 
court in conclusion, “ sound judicial reason- 
ing does demand that they should be re- 
quired to perform their duties in a careful 
and diligent manner, and that they should 
respond for the negligence of their servants.” 


“ nineteen 


The next meeting of the American Bar 
Association will be held at Cleveland, O., in 
August. In view of the great interest which 
attaches to the meetings of this influential 
body, the suggestion has been made that two 
meetings a year he held — one somewhere in 
the summer cool of the North, and the other 
in the winter warmth of the South. We en- 
tirely agree with the suggestion of the 
American Law Review that “a winter meet- 
ing at Jacksonville, Atlanta, New Orleans or 
Galveston, and an occasional migratory 
meeting on the Pacific coast, would make the 
American Bar Association more nearly a 
national body, and less an eastern body, than 


it now is.” 


The danger of blending fact with fiction 
is forcibly illustrated in a suit which recently 
occupied the attention of Part IX. of the 
Supreme Court, New York city. It was 
that of Col. Jenyns C. Battersby v. Peter 
Fenelon Collier, the publisher of the maga- 
zine Once a Week, to recover $25,000 for 
alleged libel. The plaintiff is about 70 years 





of age, a graduate of West Point, and served 
with distinction during the Civil War. He 
was present at Lee’s surrender, when he was 
lieutenant-colonel of the First Regiment, 
New York cavalry, attached to Grant’s com- 
mand. Col. Battersby devoted his waning 
years to painting a mammoth canvas, repre- 
senting the scene at Appomattox Court 
House, making the figures life-size, the por- 
traits accurate, and the surroundings histori- 
cally accurate. When Judge W. L. Sessions, 
of Jamestown, N. Y., was engaged in select- 
ing works of art to be exhibited at the 
World’s Fair, held at Chicago, he examined 
Col. Battersby’s picture, being accompanied 
at the time by his daughter, Mrs. Edith Ses- 
sions Tupper, the writer. The fact that she 
was a writer, Col. Battersby says, was not 
known to him when he gave Mrs. Tupper 
permission to inspect the painting. Some 
time after a story by the lady appeared in the 
1892 Christmas number of Once a Week. 
It was entitled “ The Colonel’s Christmas,” 
and the hero was represented as an old army 
officer who had devoted his waning years to 
painting a mammoth picture of the meeting 
between Grant and Lee, at Appomattox. 
Many graphic details about the picture were 
given, but it was described as a daub. When 
the soldier-artist read the story he was deeply 
grieved, being convinced that he would be 
generally recognized as the hero. Another 
thing which grieved him was the fact that the 
author, in her concluding passage, made her 
hero expire from excitement, when notified 
that the examining board had finally decided 
to accept the picture for exhibition. Col. 
Battersby declared that some of his acquaint- 
ances actually inferred that he was dead. 
Furthermore, as a matter of fact, the painting 
was not accepted, and the artist alleged that 
the story in Once a Week caused its rejec- 
tion. Hence the suit against Collier. A 
unique feature of the trial was the reading of 
the story in question to the jury, by the plain- 
tiff’s attorney. Judge Bischoff, in his charge 
to the jury, said there was no evidence to 
show that the story was actuated by malice, 
but that if they found the plaintiff had suf- 
fered by reason of the ridicule to which he 
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had been subjected by the article, they were 
to find a verdict for an amount of damages 
commensurate with the amount of ridicule 
actually sustained. The jury thereupon gave 
a verdict for the plaintiff for $1,822.16, which 
seems quite enough, under all the circum- 
stances, to salve his wounded sensibilities 
The case being a novel one, and the points 
involved peculiar, it is altogether likely to be 
taken to the highest court, on appeal. 


The Supreme Court of the United States 
has affirmed, in an opinion delivered by 
Justice Brown, on April 17, the decision of 
the Circuit Court of Appeals for the sixth 
circuit, in the case of the petition of James 
Lennon for a writ of habeas corpus. This 
case originated in 1893, and has attracted 
widespread attention. Lennon was a loco- 
motive engineer on the Lake Shore and 
Michigan Southern Railroad, and as such 
refused to haul the cars of the Toledo, Ann 
Arbor and North Michigan Railroad Com- 
pany in disobedience of an order of the Cir- 
cuit Court of Ohio, because the engineers of 
the Ann Arbor road were on a strike, and 
those of the other line were in sympathy 
with them. Lennon was arrested and a fire 
of $50 imposed. This occurred in the Circuit 
Court of the northern district of Ohio. 
Lennon immediately filed a petition for a 
writ of habeas corpus, which was successively 
denied by the courts below, and their action 
is now sustained by the court of last resort. 
We shall take occasion to fully review the 
case as soon as the full opinion is at hand. 

Congressional investigations, in view of a 
decision handed down by the United States 
Supreme Court, on the 18th inst., will have 
more terrors for recalcitrant witnesses than 
heretofore has been the case. The decision 
referred to was in the case of Elverton R. 
Chapman, the New York broker, who was 
convicted in the district courts for refusing 
to answer certain questions propounded by 
the senate committee investigating the al- 
leged Sugar Trust scandal, in connection 
with the passage of the so-called Wilson 
Tariff bill, in 1894. The decision of the 








court, which was unanimous, is an announce- 
ment to every citizen that he is subject to the 
subpcena of either congress 
through its committees, and if he refuses to 
answer any question the committee may ask, 
is liable to fine and imprisonment. Chapman 
was subpoenaed by the senate committee ap- 
pointed to investigate the rumors that the 
rates in the Wilson Tariff bill had been influ- 
enced by dealings of senators in the stocks of 
the American Sugar Refining Company. 


house of 


When asked whether any senators had dealt 
with his firm in sugar stocks, Chapman, un- 
der advise of his counsel, declined to answer. 
Besides him, Messrs. Havemeyer and Searles 
of the trust, John McCartney, A. Washington 
Croker, and Messrs. E. J. Edwards and Jolin 
A. Shriver, newspaper correspondents, also 
declined to answer questions put to them by 
the committee. Under the terms of section 
102, Revised Statutes, they were certified to 
the attorney for the District of Columbia, 
who secured indictments against each of 
them. Chapman’s was selected as a test case 
and ex-Senator Edmunds and Jere. M. Wil- 
son defended him. They exhausted every 
resource known to the law, reviving, after a 
lapse of nearly a century, the writ of prohi- 
bition to prevent the Criminal Court of the 
District from trying the case. But all in vain. 
Chapman was tried, convicted, and sentenced 
to imprisonment for thirty days and to pay 
a fine of $100. His release from the custody 
of the marshal under that sentence was 
sought by habeas corpus proceedings initiated 
in the Supreme Court. 

The questions raised by petitioner's coun- 
sel were that the district court had no juris- 
diction; that the questions asked by the sen- 
ate committee were not authorized under the 
Constitution, and that the law under which 
he was indicted and tried is unconstitutional. 
The purpose of the law, as stated in the title 
of the original act, was “ more effectually to 
enforce the attendance of witnesses on the 
summons of either house of congress, and to 
compel them to discover testimony.” To se- 
cure this it was provided that a witness thus 
summoned, who refused to answer “ any 
question pertinent to the question under in- 
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quiry,” should be punished. It was sug- 
gested that the statute was defective because 
it was too broad and unlimited, but, said 
Chief Justice Fuller, the word “any ” in the 
sections named referred to matters within the 
jurisdiction of the two houses of congress 
before them for consideration, and proper for 
their action, to questions pertinent thereto, 
and to facts or papers bearing thereon. 

“ According to the preamble and resolu- 
tions in this case,” said the court, “ the integ- 
rity and purity of the members of the senate 
had been questioned in a manner calculated 
to destroy public confidence in the body, and 
in such respects as might subject members 
to censure or expulsion. The senate, obvi- 
ously, had jurisdiction of the subject-matter 
of the inquiry it directed, and power to com- 
pel the attendance of witnesses, and to re- 
quire them to answer questions pertinent 
thereto, and the pursuit of such inquiry by 
the questions propounded in this instance 
was not, in our judgment, in violation of the 
security against unreasonable searches and 
seizures protected by the fourth amendment 
to the Constitution. The questions were not 
intrusions into the affairs of the citizens, but 
whether that firm was employed by any sen- 
ator to buy or sell for him any of that stock 
whose market-price might be affected by the 
We cannot regard these 
questions as an unreasonable search into the 
private affairs of the witness, simply because 


senate’s action. 


he may have been in some degree connected 
with the alleged transactions, and as investi- 
gations of this sort are within the power of 
the two houses, they cannot be defeated on 
purely sentimental grounds.” 

The opinion says that the history of the 
act of congress demonstrated the difficulties 
under which congress had labored in com- 
pelling unwilling witnesses to disclose facts 
deemed essential, and the court agreed with 
the District Court of Appeals “ that congress 
possessed the constitutional power to enact a 
statute to eriforce the attendance of witnesses 
and to compel them to make disclosure -of 
evidence to enable the respective bodies to 
discharge their legitimate functions.” Other 
objections by counsel were swept aside, and 





in conclusion the court said that “the law 
was not open to constitutional objection, and 
that the Criminal Court of the District of 
Columbia had jurisdiction to try and deter- 
mine the case. The writ must be denied.” 

Chief Justice Fuller announced that the 
petition for a writ of certiorari to bring up the 
whole record of the case for review of law 
and facts, which could not be made on a 
petition for a writ of habeas corpus, was also 
denied. 


The unmanly and un-American boycott 
has again been invoked, this time by some 
score or more labor unions in Butte, Mont., 
against the Chinese. The methods in no 
wise differ from those usually employed, em- 
bracing the circulation among citizens of 
warning circulars, notifying them not to deal 
with the proscribed parties, stationing men 
before the doors of the latter for the same 
purpose, and hiring spies to follow the 
Chinese to threaten them with violence. The 
principal sufferers have appealed to the 
United State District Court for relief, and 
Judge Knowles has granted a temporary re- 
straining order directed against the defend- 
ants, forbidding the whole boycott business 
until the suit which has been instituted can 
be heard, or until the injunction shall be re- 
moved. This case is certain to be carried to 
the court of last resort. However objection- 
able may be the presence and methods of 
Chinese in this country, there can be no 
defense of the boycott method of driving 
them out. The whole question of boycotting 
should be settled for all time by the highest 
judicial authority. 


In the New York City Court, recently, a 
jury decided a suit insignificant in the 
amount involved, but important as establish- 
ing a precedent. Ephraim C. Force sued the 
Pullman Palace Car Company to recover 
$250, the value of a sealskin sacque and a 
boy’s overcoat. The testimony went to show 
that Mrs. Olive A. Goodwin, while traveling 
between Cincinnati and Washington, in 
November, 1895, with her 12-year-old son, 
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left her sealskin sacque and the boy’s over- 
coat in the sleeping car while she went into 
the dining car for breakfast. When she re- 
turned the garments were not to be found. 
Mrs. Goodwin testified that when she left the 
articles she called the porter’s attention to 
them. This the porter denied. The com- 
pany also placed in evidence the notice 
printed on their tickets warning passengers 
that the company would not be responsible 
for the loss of wearing apparel, money or 
jewelry. Justice McCarthy charged the jury 
that if they were convinced that Mrs. Good- 
win did not read the instructions on the back 
of the ticket, or was ignorant of the com- 
pany’s rules, or if they were convinced that 
the company was guilty of negligence, their 
verdict must be for the plaintiff. The jury 
promptly found for the plaintiff for the full 
amount claimed. 


ae 


IMPRISONMENT FOR DEBT. 


66 J AM more afraid of debt than of the house of 
lords.” — Dr. Sam Johnson. 

“They have e’en put my breath from me, the 
slaves. Creditors? Devils.’—Timon of Athens. 

We all, know how easily borrowed money: is 
spent, and how assertive is the need of money; 
but it is comparatively easy in these days, either 
by specious promise or direct denial, or by the 
use of the elastic promissory note, with its inevit- 
able renewals, to refer payment to that period of 
large reference — the future. But the time has not 
long gone by when it was necessary to produce 
either money or flesh. I refer to the days when 
imprisonment of the body for the debt of its 
owner was common, and, indeed, regular — the 
days when prison-reformers were unborn and 
international prison congresses unknown. 

The subject of debt itself always has an interest, 
more or less absorbing in correspondence with our 
honesty and our means, for debt touches all and 
presses many. The complex debts of the bankrupt 
of advanced society need a many-claused statute. 
In more primitive times the bankruptcy of a mer- 
chant was simply expressed by the actual breaking 
of the bench or counter upon or behind which he 
traded or did business. From this breaking came 
the word “ bankrupt.” It was formerly the custom 
in France, we are told, even so late as the seven- 
teenth century, for bankrupts to be distinguished 
by the wearing of a green bonnet. This was 
simple, indeed. 

The Romans, in their days of vigor, helped 
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creditors and punished debtors by a table or law 
devoted to the matter, which is the third of the 
twelve tables. By these same tables it was pro- 
vided that those who slandered by word or verse 
should be beaten with a club; false witnesses were 
to be thrown headlong from the capitol; parricides 
were to be sewn up in a sack and thrown into the 
convenient Tiber; so that it is not extremely sur- 
prising to find the high crime of debt rigidly dealt 
with. This third table, which was in force during 
the middle period of Roman jurisprudence, was as 
follows: 


“TABLE III. 


“OF LOANS AND THE RIGHT OF CREDITORS OVER 
THEIR DEBTORS. 


“ First Law. Let him who takes more than one 
per cent. interest for money be condemned to pay 
four times the sum lent. 

* Second Law. When any person acknowledges a 
debt, or is condemned to pay it, the creditor shall 
give his debtor thirty days for the payment of it; 
after which he shall cause him to be seized and 
brought before a judge. 

“Third Law. If the debtor refuses to pay the 
debt, and can find no security, his creditors may 
carry him home and either tie him by the neck, or 
put irons upon his feet, provided the chain does 
not weigh above fifteen pounds; but it may be 
lighter, if he pleases. 

“ Fourth Law. If the captive debtor will live at 
his own expense, let him; if not, let him who 
keeps him in chains allow him a pound of meal a 
day, or more, if he pleases. 

“ Fifth Law. The creditor may keep his debtor 
prisoner for sixty days. If in this time the debtor 
does not find means to pay him, he that detains 
him shall bring him out before the people three 
market days, and proclaim the sum of which he 
has been defrauded. 

“ Sixth Law. If the debtor be insolvent to sev- 
eral creditors, let his body be cut in pieces on the 
third market day. It may be cut into more or 
fewer pieces with impunity; or, if his creditors 
consent to it, let him be sold to foreigners beyond 
the Tiber.” 

Even Gibbon is not able to tell us whether the 
“one per cent.” established as the legal rate of 
interest by the first section of this table, meant one 
per cent. yearly or one per cent. monthly. If the 
latter, we who struggle with a horrible six per 
cent., many times unsuccessfully, know that the 
Roman poor debtors certainly needed earnest 
prayers. 

Slaves for debt, under the provisions of this 
third table, as above, and as modified and abridged 
to meet Roman progress and enlargement, were 
very numerous. It will be seen that the Roman 
debtor had thirty days after judgment to pay his 
debt; if he did not then pay or give security, of 
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sell himself by entering into the nexum (or slav- 
ery for debt), the creditor had a right to seize 
him, wherever found, and carry him before the 
praetor; if the delinquent resisted, the creditor had 
a right to drag him. Doubt has been felt and ex- 
pressed by some whether the sixth law meant that 
a debtor’s body be actually cut into pieces. Gibbon 
is in favor of a strict interpretation of the law. 
He thinks it meant just what it said. 

Under this law of slavery many abuses took 
place. We are told of one Venturius, the son of a 
man of consular rank, who, not having been able 
to pay for his father’s funeral ceremonies, was 
kept in the ergastulum (or workhouse) by C-. 
Plautius, his creditor. One day he contrived to 
escape, and ran to the Forum, all covered with 
blood. This was in 326 B. C. Abuses produced 
reforms, and the severity of the law was met by an 
entire abolition of debt itself; all scores were 
rubbed out, all slates were made clean again. 

Leaving Rome, and passing to England, we find 
that imprisonment for debt was there provided for 
by statute, and was legal, down to the time of 
Victoria, the present gracious sovereign. Such 
imprisonment was abolished in England in No- 
vember, 1861, except in cases where the debt had 
been fraudulently contracted, or where there had 
been other moral delinquency. This English ex- 
ception suggests, in order that the brutal harsh- 
ness of the Roman law be well understood, that it 
should be stated that the word “ defrauded” (the 
last word in the fifth law) is inapt. Apparently, 
imprisonment for debt was proper and sanction:d 
by the Roman law, fraud or no fraud. The Latin 
of the tables is obscure and obsolete, and the 
tables, as we now have them, come from scattered 
sources. The word “ defrauded” should probably 
have a lay meaning to it, and not a legal one. 

The Fleet prison was long a place of security or 
confinement for debtors, and, apparently, was 
founded in the first year of Richard the First. It 
was first used for the incarceration of political 
prisoners, being called, in fact, the “ Roya’ 
Prison.” The sentences of the unconstitutional 
Court of Star Chamber keep the Fleet well sup- 
plied with inmates. After the abolition of the Star 
Chamber the Fleet was used more especially for 
the imprisonment of arrested debtors. The old 
prison perished in the great fire, but a second rose 
from the ashes. The old prison, with its political 
associations, had a record of horrible atrocities; 
the new prison succeeded to these — it seemed as 
by heirship. London debtors (in 1805, for in- 
stance) would be sent to the King’s Bench prison, 
the Fleet, the Marshalsea, Ludgate prison, Gilt- 
spur Street Compter, Newgate, Whitechapel 
prison, or the Clink. The Whitecross Street 
prison for debtors was erected in 1813 or 1815. 
The Fleet, the Marshalsea and the Newgate prison 
were abolished by the Prison act of 1877. 

The annals of the Fleet have much and the most 





interest, as that prison was geographically, and in 
fact, closely connected with Fleet street, “‘ The 
Highway of Letters,” and its literary denizens. 


“Yet think what ills the scholar’s life assail, 
Toil, envy, want, the garret, and the jail.” 


Money always had its value in the Fleet. If a 
prisoner or his friends could command enough 
influence or money, a lodging could be hired 
within “the rules” or “the liberty” of the Fleet. 
Such a resident was required to furnish security to 
the warden, and to pay three per cent. of his 
amount of debts to the same. This concession was 
granted by the courts of Westminster around 
the timeof the great conflagration. However, “the 
rules” embraced quite a neighborhood, and the 
personal liberty of a favored lodger therein was 
not greatly restricted, though he was supposed to 
be always under the surveillance of an official. 
William Penn lived within “the rules” of the 
Fleet, his offense, preaching in the street, appar- 
ently; and, later Richard Savage, the admired of 
Dr. Johnson, thus spent a season. 

Nicholas Nickleby, on his mission to Madeline 
Bray, was directed to “a row of mean and not 
over-cleanly houses, situated within ‘the rules’ 
of the King’s Bench prison, and not many paces 
distant from the obelisk in St. George’s Fields. 
The rules are a certain liberty adjoining the 
prison, and comprising some dozen streets in 
which debtors who can raise money to pay large 
fees, from which their creditors do not derive any 
benefit, are permitted to reside by the wise pro- 
visions of the same enlightened laws which leave 
the debtor who can raise no money to starve in 
jail, without the food, clothing, lodging or warmth 
which are provided for felons convicted of the 
most atrocious crimes that can disgrace humanity. 
There are many pleasant fictions of the law in con- 
stant operation, but there is not one so pleasant or 
practically humorous as that which supposes every 
man to be of equal value in its impartial eye, and 
the benefits of all laws to be equally attainable by 
all men, without the smallest reference to the 
iurniture of their pockets.” 


“ Atty.—Some sons of Phcebus in the courts we 
meet. 
“ Serj.— And fifty sons of Phoebus in the Fleet.” 
—Prologue to “ The Rivals.” 
Pope designated the Fleet as “the haunt of the 
muses.” 


The office of warden of the Fleet was farmed 
out, and the mercenary wardens often refused the 
very necessaries of life to needy prisoners. There 
were three sponging-houses attached to the prison, 
and controlled by the chief wardens. These houses 
were a kind of ante-chamber to the prison proper, 
and their absorbing mission is well expressed in 
the name. A debtor might remain in one of these 
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places upon payment of twelve or fourteen shil- 
lings a day, or until the return day of the writ, 
when it was necessary that he should go to a 
public prison. These houses sheltered vile extor- 
tion and robbery. 

Once the wardenship of the Fleet was bid for 
and obtained by a vile fellow named Huggins, 
who, in turn, underlet the office to a man of vet 
lower and more inhuman nature than himself, 
Bambridge by name. This Bambridge actually 
held people for ransom, and would readily connive 
at an escape if his interest were duly engaged. If 
a prisoner’s friends were not sufficiently generous, 
a horrid cell, some punishment with instruments of 
torture, and a deprivation of food, were quickly 
resorted to by the stimulating Bambridge. The 
fellow even took contributions from the charity- 
box. <A parliamentary committee of investiga- 
tion was appointed, and sat at the prison. Ho- 
garth has a picture of the scene in oils, executed 
about 1730—‘“ The Committee of the House of 
Commons Examining Bambridge” —of which 
Horace Walpole was presented with a copy. Re- 
lief followed the sitting and report of the com- 
mittee, yet gross inhumanity was practiced until 
the burning of the prison in 1780. Sir Walter 
Besant, in “ The Chaplain of the Fleet,” speaks of 
this Bambridge as “a devil incarnate.” This novel 
of Sir Walter contains fine descriptions of Fleet 
prison practices. 

Howard, Earl of Surrey, Wyatt’s friend, who 
was sent to the Fleet in 1542, for sending a chal- 
lenge to a,gentleman, described the prison as “a 
noisome place, with a pestilent atmosphere.” The 
Fleet ditch probably contributed its share to that 
character of atmosphere. Pope, in “ Dunciad,” 
consigned dark and dirty authors to this ditch: 


“Foul ditch, which, with disemboguing streams, 
Rolls its large tribute of dead dogs to Thames.” 


The Fleet ditch flowed beneath what is now called 
Farrington street, to the Thames. No sign of the 
ditch now exists. The site of the Fleet prison 
itself is now occupied by the Memorial Hall built 
by Noncomformists, in memory of the victims of 
religious bigotry who were incarcerated there in 
the times of Queen Mary and Charles I. 

It is suggested that Richard Lovelace, who suf- 
fered from dire poverty, but was not embittered 
by it, probably thought out his well-known lines 
while confined in the Fleet, for they seem to 
“ fit: ” 

“Stone walls do not a prison make, 

Nor iron bars a cage; 

Minds innocent and quiet take 
That for an hermitage. 

If I am freedom in my love, 
And in my soul am free, 

Angels alone, that soar above, 
Enjoy such liberty.” 





In 1643 James Howell, whose “ Familiar Let- 
ters” are largely quoted in reference to his time, 
had his fling at his tormentors by writing in one 
of his epistles, “ Let the English people flatter 
themselves as long as they will that they are free, 
yet they are, in effect, but prisoners, as other 
islanders are.” We know that this was indited 
from the Fleet, but whether Mr. Howell was in- 
carcerated for debt, or for a greater or less offense, 
we do not know. 

Above the entrance to the Fleet was the figure 
“9,” and the polite form of addressing debtors 
confined there was, “ At No. 9, Fleet Market.” 
In 1792, when the foundations of the Tower of 
London shook with the fate of the Paris Bastille, 
a placard was set up in the Fleet, announcing: 

“Tuts House To Let. PEACEABLE Possession 
Wi. BE GIVEN By THE PRESENT TENANTS ON OR 
BEFORE JANUARY IST, 1793. THE REPUBLIC OF 
France Havinc Rootep Out Tyranny, Bas- 
TILLES ARE No LONGER NECESSARY IN Europe.” 

A humorous descriptive poem, entitled “ The 
Humours of the Fleet,” was written by “ A Gentle- 
man of the College,” who professes himself “ but 
a common scribbler,” not at all to be compared 
with Mr. Pope, with whose works, however, he 
shows a student’s acquaintance. To this book the 
author finds it necessary to add critical and ex- 
planatory notes in explication of the cant words 
of the Fleet necessarily used in a humorous de- 
scription of the same. The author acknowledges 
that his object in putting forth his book is “ to get 
money,” thus openly avowing what is generally 
concealed beneath the surface of skilful prefaces. 

The thought, “ Every island is but a prison,” is 
found, as we have seen, in Howell’s “ Letters;” 
but this “Gentleman of the College” is not 
Howell, since he tells us that his father built 
Buckingham House, in St. James Park, and we 
know that Howell’s father was a Welsh minister. 
This writer also tells of his being arrested for 
debt, and “hurried away by those horrid, merci- 
less fellows, the bailiffs, to the sponging-house;” 
and, upon his not liking that place, being brought 
by a habeas corpus over to the Fleet. The book is 
prefaced with a wood-cut depicting the interior of 
the Fleet and a scene of high hilarity in the drink- 
ing line. Beneath the cut are the following lines: 


“ Welcome, welcome, Brother Debtor, 

To this poor, but merry place, 

Where no bailiff, dun or settor (?), 
Dare to show his horrid face; 

But, kind sir, as you’re a stranger, 
Down your garnish you must lay, 

Or your coat will be in danger — 
You must either strip or pay. 

N’er repine of your confinement 
From your children or your wife; 

Wisdom lies in true resignment 
Through the various scenes of life. 
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Scorn to show the least resentment, 
Though beneath the frown of fate 
Knaves and beggars find contentment, 
Fears and cares attend the great; 
Though our creditors are spightful, 

And restrain our bodies here, 
We will make a gaol delightful 
Since there’s nothing else to fear. 
Every island’s but a prison, 
Strongly guarded by the sea; 
Kings and princes, for that reason, 
Prisoners are as well as we. 
What was it made great Alexander 
Weep at his unfriendly fate? 
’Twas because he could not wander 
Beyond the world’s strong prison gate; 
For the world is also bounded: 
By the heavens and stars above — 
Why should we then be confounded, 
Since there’s nothing free but love. 


In truth, besides the “ Review” of Defoe, many 
publications emanated from the different prisons 
for debt. Minor and better poets, pamphleteers 
and transient scribblers, so confined, either sub- 
sisted or diverted themselves by the pen. Though 
foreign to the subject of debt, we are reminded of 
solitary Walter Raleigh, in the Tower of London, 
working on his ambitious “History of the 
World,” fulfilling a character so different from 
that given to the gay young Walter Raleigh, the 
maker of compliments, by Scott, in “ Kenilworth.” 
Also are we reminded of the brave and accom- 
plished patriot, De la Noue, at once a soldier and 
a scholar, who was made prisoner by Philip of 
Spain, and passed five years of the closest confine- 
ment in the vilest of dungeons. De la Noue was 
offered his liberty. by his Spanish captors if he 
would permit his eyes to be put out! During such 
captivity were composed his famous military and 
political discourses, his annotations upon Plutarch, 
and other works. (Motley’s “ Rise of the Dutch 
Republic,” vol. iii., p. 481.) The anonymous au- 
thor of “ Fleta” named his well-known legal work 
for the prison in which it was written. 

For the year ending Michaelmas, 1802, 200,009 
writs for debt had been issued in England; and 
this issuance was followed by 114,300 actual ar- 
rests. In the eighteen months subsequent to the 
panic of 1825 as many as 101,000 writs for debt 
were issued. 

The unfortunates were always “ grateful for 
small favours,” as the following, from the Times of 
December 29th, 1794, will show: 

“ Apvt.—The unfortunate DEBTORS in LUD- 
GATE PRISON beg leave, thus publicly, to re- 
turn their grateful thanks to LADY TAYLOR, 
of Spring Gardens, for her Magnificent Benefac- 
tion of 149 Ibs. of Beef, 21 half-peck Loaves, 21 
sacks of Coals, and 66 Ibs. of Cheese, each article 
being of the best quality. 





“ At the same time they entreat the Lord Mayor 
to accept their unfeigned Thanks for his kind 
present of a Guinea, which was equally divided 
among the Unfortunate Debtors. 

“N. B.—The smallest Benefaction from their 
fellow-citizens and other liberal minded persons - 
will at all times be thankfully received, particu- 
larly at this inclement season of the year.” 

Good for Lady Taylor! 

The following item, in the Times of April 25, 
1793, is an instance of a vicious creditor of that 
period: 

“ There is now a man confined for debt in New- 
gate who has been a prisoner there for over 
fifteen years for a debt, the original sum of which 
does not exceed 45 shillings.” 


Ex nihilo, nihil fit. 


This case of this 45-shilling debtor is far less 
outrageous than that of John Bird, a market gar- 
dener of that period, who was arrested and com- 
mitted at the suit of a liquor-dealer for the grand 
sum of one penny! 

A pamphleteer against imprisonment for debt, 
writing in the year 1700, well compares the system 
to punishing a cow for giving no milk by shutting 
her up from herbage. 

The costs upon a liberation were generally so 
dextrously elevated that frequently a prisoner fully 
entitled to his liberty would be further restrained 
until he had paid a new debt “ arising out of a sat- 
isfaction of all his former debts.” So that it may 
be that when a certain Irishman confined in the 
Fleet said he “would get out by stratagem,” 
which stratagem (by his own discourse) was to 
raise the money to pay his plaintiff, he may have 
been indulging in both “ bull” and truth. 

Precedents — as excuses are sometimes called — 
can always be found, or worked out, along any 
given line. Debtors may be pleased to know that 
the great Cesar himself was an insolvent; that 
Rembrandt became a bankrupt; and the pitiless 
and mean research into Napoleon’s private life, 
which was a literary feature of 1895, tells us that 
the emperor himself once found it necessary to 
pawn his watch. 

An amusing reference to the money irregular- 
ities of Steele is found in Thackeray’s “ English 
Humorists,” wherein we read that Steele “ fled 
from many a bailiff.” Steele was really incorrigi- 
ble. Sometimes his wife would be asked “ to send 
over his nightgown and shaving plate to some 
temporary lodging-place where the nomadic cap- 
tain was lying hidden from the bailiffs. Oh, that 
a Christian hero, and late captain in Luce’s, 
should be afraid of a dirty sheriff’s officer! That 
the pink and pride of chivalry should turn pale 
before a writ!” 

Steele’s kindness and carelessness, in reckless 
combination, were responsible for his troubles. 
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But one would hardly believe, after straying 
through the intimately-mingled essays of Addison 
and Steele in the “ Tatler,” the “ Guardian,” and 
the “Spectator,” that Addison at one time sold 
Steele’s household furniture that he might procure 
satisfaction for a debt due him from the latter. 
“Jack,” in “ Spectator,” No. 82, is evidently 
“Dick” Steele himself. “ Jack has been arrested 
twice or thrice a year for debts he had nothing to 
do with, but as surety for others.” Speaking of 
Thackeray, it will be remembered that “ Vanity 
Fair” contains a description of the sponging- 
house of the period, being the establishment of 
Mr. Moss. Rawdon Crawley, living, as he did, on 
“nothing a year,” knew the interior of this place. 
He was released, however, in time to confront his 
wife in the company of Lord Steyne. 


As we would expect, good-natured, alms-giving 
Goldsmith did not escape a‘ debtor’s troubles. 
When “ Doctor” Goldsmith was arrested for debt 
at the instance of his aggrieved landlady, he sent 
to Dr. Sam Johnson for aid. The latter came, 
and learning that Goldsmith had on hand, unsold 
and unpledged — which was unusual —the manu- 
script of a new book, Dr. Johnson put on his hat, 
stuffed the manuscript under his arm, and went 
off to the booksellers. The free doctor sold that 
manuscript for the benefit of the imprisoned doctor 
for £60. From that manuscript came the dear old 
“Vicar of Wakefield; ” and it seems very fitting 
that we should find therein a description of a 
debtors’ prison. Readers will recall how the good 
Dr. Primrose was arrested upon his default on his 
bond to the libertine, Mr. Thornhill, who seduced 
the doctor’s daughter, Olivia, and how he was 
carried off to prison, some eleven miles away. 
This prison was one common to both felons and 
debtors. The whole place was filled with riot, 
laughter and profaneness, which was heightened as 
soon as the inmates had secured from the doctor 
his “ perquisite,” so-called, or the money which he 
had brought in his pocket to the prison. In the 
slang of the jail, this was called “ Chummage,” 
and was always demanded by prisoners of new- 
comers. “ Pay or strip” were the fatal words; 
money or apparel was insisted upon. This was 
also called “ Garnish,” as we saw in the amusing 
“Humours of the Fleet.” When Mr. Booth, in 
Fielding’s “ Amelia,” entered the jail, he was 
asked for money, and having none, “the prison- 
ers immediately, without loss of time, applied 
themselves to uncasing, as they termed it, and 
with such dexterity that his coat was not only 
stripped off, but out of sight, in a moment.” 
“Chummage” furnished drink and revel, of 
course. Returning to Dr. Primrose, it will be re- 
membered how the good old gentleman’s efforts 
to inculcate morality in the prison were finally suc- 
cessful, though met at first by much ridicule and 
obstruction. One of the prisoners had and exer- 





cised the trick of spitting through his teeth in 
showers on the good book; and another succeeded 
in substituting obscene jest-books for the holy 
books disposed in front of the doctor. Goldsmith 
died owing £2,000. “ Was ever poet so trusted be- 
fore?’’—or since? But, as Dr. Johnson said, 
“Let not his frailties be remembered; he was a 
very great man.” 

The great Cham of Literature himself, the same 
Dr. Johnson, was once arrested for a debt of five 
guineas. This experience well qualified him to 
give advice in that regard, and he did so. “I 
never retire to rest without feeling the justness of 
the Spanish proverb, ‘Let him who sleeps too 
much borrow the pillow of a debtor,’” said the 
doctor at one time. 

The Spanish proverb referred to by the doctor 
is probably embodied in the following few lines of 
Baltazar De Alcazar, a Spanish poet, “On Sleep:” 

“When sleep hangs heavy on my eyes, 

I think of debts I fain would pay, 
And then, as flies night’s shade from day, 
Sleep from my heavy eyelids flies.” 

Again, the doctor thus admonished Boswell: 
“Do not accustom yourself to consider debt only 
as an inconvenience; you will find it is a calamity.” 
“The Rambler” and the doctor’s letters are preg- 
nant with reflections on debt and poverty. In one 
letter is the observation: “Small debts are like 
small shot; they are rattling on every side, and 
can scarcely be escaped without a wound.” Dr. 
Johnson assumed in “ The Idler,” in 1759, that 
more than 20,000 persons were then confined for 
debt, and that one in four died yearly, “ consumed 
by famine, or putrified by filth.” These remarks 
of Dr. Johnson remind one of Henry Ward 
Beecher’s advice to his son in-later years: “ You 
must not go into debt. Avoid debt as you would 
the devil. Make a fundamental rule, No debt — 
cash or nothing.” 

By MARSHALL VAN WINKLE, New Jersey Bar. 


(Continued next week.) 
———__$<——_—_—. 


RUFUS W. PECKHAM. 
By L. B. Proctor. 

MV. HE eminent jurist whose portrait appears in 

this number of THE Law Journat is the 
sixth judge whom the bar of the State of New 
York has given tothe Supreme Court of the United 
States. They are John Jay, Brockholst Living- 
ston, Smith Thompson, Samuel Nelson, Ward 
Hunt and Rufus W. Peckham. 

Jay, the negotiator of the Treaty of Peace, by 
which Great Britain assented to the independence 
of our Republic, was the first chief justice of the 
State of New York and the first chief justice of 
the Federal Court. Peckham, like Jay, Living- 
ston, Thompson and Nelson, had adorned the 
bench of the Supreme Court of the State of New 
York before taking his seat on the bench of the 
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United States Supreme Court. All of these dis- 
tinguished jurists were lights and ornaments of 
the bar before their judicial promotion. Judge 
Peckham was elevated to the bench of the Court 
of Appeals in 1886, from which he was summoned 
by the executive of the nation and an approving 
senate to his present high judicial position. 

Rufus W. Peckham was born at Albany, N. Y., 
in 1838. After aS careful and thorough classical 
education, he entered the law office of Colt & 
Peckham, an eminent law firm of Albany. Here 
he began the study of law, which he pursued with 
diligence, acumen and analytic industry for the 
term of three years, at the expiration of which 
time he was called to the bar, having just attained 
his majority. Though he began his practice sur- 
rounded by many favorable circumstances, he re- 
lied but little upon them, for he knew that no 
adventitious supports alone are fabrics upon 
which a successful professional career can be per- 
manently founded. And so, self-reliant, practical, 
industrious and well-prepared, he confidently de- 
manded the honors and emoluments of the pro- 
fession of his choice; and he won them, 
surrounded by a learned, experienced and brilliant 
bar. He soon attracted attention by his learning 
and discretion as a counselor, and applause for the 
skill, eloquence and success with which he con- 
ducted the trial of causes. His arguments were 
not set with diamonds, nor decked with flowers, 
but they went forcibly and successfully along the 
track of learning, logic and reason; and he went 
easily and boldly beyond the mere reasoning of 
authorities. He always commanded the respectful 
attention of courts and jurors. 

His practice was successful, and it brought him 
so favorably before the people that, in 1868, he was 
nominated and elected district attorney of Albany 
county. 

Though criminal law practice was not particu- 
larly attractive to Mr. Peckham, he entered on the 
discharge of his arduous duties, fully equipped for 
a successful performance of them. The causes 
célébres which he conducted for the people with 
marked success have passed into the history of 
Albany county and of the State, and are familiar 
to lay and professional readers. 

He retired from the office of district attorney 
December 31, 1871. For vears prior. there had ex- 
isted a copartnership with Judge Tremain. Noname 
is brighter in the legal history of the State of New 
York than Lyman Tremain’s; no name in that his- 
tory revives more pleasing recollections than his. 
In him were blended, in happy combination, charac- 
teristics that constitute an accomplished lawyer, 
judge and legislator. 

Judge Tremain was a long and intimate friend and 
had been the law partner of the elder Judge Peck- 
ham. He recognized in the son very many of the 





characteristics that distinguished and adorned the 
father, and their relationship went beyond the mere 
formality of a law partnership to that of intimate 
and affectionate friendship. 

This law firm was one of the most distinguished 
in the State. It was succeeded by a copartnership 
between Mr. Peckham and Grenville Tremain, the 
son of Lyman Tremain, one of the most brilliant 
and promising lawyers at the bar of the State, whose 
untimely death was sincerely lamented. 

After the death of both Tremains, which took place 
in 1878, the firm of Peckham, Rosendale & Hessberg 
was formed, which carried forward the business 
of the former firm with great success and popu- 
larity. It existed until 1883, when Peckham was 
elected a justice of the Supreme Court of the State 
for the third judicial district. 

Peckham’s career as a judge of our Supreme 
Court stands conspicuously favorable before the 
bar and the people, and it would be the work of 
supererogation to enter into any large analysis of 
it; but perhaps we may say, without affectation, 
that at nisi prius he tried causes with expedition, 
for he saw the true points of a case at a glance, 
and determined them without unnecessary delay, 
though not without deliberation. His charges to 
juries were characterized by judicial acuteness and 
compactness of reasoning, enforced by a careful 
order of arrangement and a learned, lucid presenta- 
tion of the law involved in cases. His opinions 
delivered on the bench of the Supreme Court are 
familiar to the profession, exhibiting the native 
strength of his mind, his erudition and demonstra- 
tive reasoning. 

On November 4, 1886, Judge Peckham was 
elected an associate judge of the Court of Appeals 
of the State of New York. His judicial career is 
marked by the interesting circumstances that he 
resigned his seat on the bench of the Supreme 
court of the State to take his place on that of its 
court of last resort, and that he resigned that ex- 
alted place for a still higher judicial position, that 
of an associate judge of the Supreme Court of 
the United States. His career on the bench of the 
Court of Appeals is written for all time in his 
opinions, which form a large part of the contents 
of the New York Reports, from 1886 down to his 
retirement from the court in which they were pro- 
nounced. It is the unanimous voice of the legal 
profession that these opinions are models of juridi- 
cal composition and learning. 


As we have already seen, he took his seat on the 
bench of the United States Supreme Court in 1896. 
His first opinion in that court, the prevailing one 
in the case of the U. S. v. Gettysburgh Electric 
Railway Company (160 U. S. Reports, 668), was 
received with general commendation by the profes- 
sion and the press, not only at home but abroad. 
In this case Judge Peckham held, among other 
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things, that any act of congress which plainly and 
directly tends to enhance the respect and love of 
the citizen for the institutions of his country, and 
to quicken‘and strengthen his motive to defend them, 
and which is germane to and intimately connected 
with, and appropriate to, the exercise of some one 
or all of these powers granted by congress, must 
be valid, and the proposed use in this case comes 
within such description. The favorable comments 
of the London Times on that decision were highly 
complimentary, not only to the eminent jurist who 
pronounced the opinion, but to the great tribunal 
of which he is a member. The Times called atten- 
tion to the singular interest which the English 
and American bars took in the opinion, and the 
editor of its legal department reviewed the opinion 
with singular learning, discrimination, justness 
and generosity. We do not believe that we will 
be charged with invidiousness in saying that very 
few of our great judicial officers have ever re- 
ceived the glowing tribute of respect, admiration 
and fair appreciation that Judge Peckham received 
from that journal of towering influence, the Lon- 
don Times. Its reference to the interest which 
Judge Peckham’s opinion in the United States 
Supreme Court created revives the interest which 
his first opinion as a justice of the Court of 
Appeals of New York stimulated. The doctrine 
which that opinion established, though not of the 
national importance which his first opinion in the 
United States Supreme Court was, is yet of vast 
consequence to the professional and_ business 
world. We allude to the case of Becker et al. v. 
Koch (59 New York, 394). 

Passing the long line of interesting prevailing 
opinions delivered by Mr. Justice Peckham, we 
come to his great opinion, recently pronounced, in 
the caseof the United States v. The Trans-Missouri 
Freight Association, embracing all the great rail- 
way lines of the west, and practically applicable to 
the Joint Traffic Association, embracing the Van- 
derbilt, Pennsylvania, Wabash and other great 
eastern systems, with headquarters in New York 
city. All of the decisions of the lower courts had 
been favorable to traffic associations and these all- 
powerful corporations were confident that the 
court of last resort would sustain them. It would 
be difficult to find in the whole range of our 
judicial records a more comprehensive, condensed 
and closely reasoned opinion than this. There is 
a strong analogy between it and the great opinion 
of Chancellor Kent in Griswold v. Haddington, in 
the Court for the Correction of Errors (16 John- 
son, 438), sustaining the opinion of Chief Justice 
Ambrose Spencer (15 Johnson, 57). This opinion 
of Judge Peckham, in its independence and disre- 
gard of powerful influence, resembles that of 
Marshall in the case of Burr, that of Marbury v. 
Madison (1 Cranch, 137), and that of Gibbon v. 
Ogden (9 Wheaton, 1-240). But Judge Peckham’s 





opinion is more sweeping, affecting more interests 
than either of the opinions to which we have re- 
ferred, and perhaps there is no opinion in any case 
on record which compares with the vast import- 
ance and far-reaching effect of this opinion. It has 
already been read and closely studied by lawyers, 
legislators, great business men and powerful 
corporations. 

Judge Peckham always took much interest in 
politics, and was, therefore, necessarily a partisan, 
giving his allegiance to the Democratic party, 
adhering to it with unshaken fidelity; his ad- 
vice and counsel was always potent with party 
dictators and managers of conventions and cam- 
paigns. But when he assumed the ermine he re- 
tired from all active participancy in politics. It 
was, of course, impossible for a nature like his 
not to retain a lively interest in the public acts and 
policy of the country, neither did he surrender his 
political sentiments or his independent fealty to 
the Democratic party. In this his course resem- 
bles that of his father, who was the compeer of 
the great leaders of the Democratic party, Samuel 
Beardsley, Greene C. Bronson, Benjamin F. But- 
ler, William L. Marcy, Edwin Croswell, and other 
historic lights of this party. No stronger or more 
influential partisan ever existed in the State of 
New York than that illustrious jurist, the Jchn 
Marshall of the northern bench, Chief Justice Am- 
brose Spencer, whose political power held in check 
the gigantic ambition of Martin Van Buren: anil 
yet, when he ascended the bench, there was a total 
abnegation of politics in his career, though he re- 
tained his loyalty to his party through all his 
judicial life. 

Those who are acquainted with the careers of the 
former and present Judge Peckham will readily 
recognize in their personal appearance and mental 
characteristics a singularly interesting parallel. In 
1838 the elder Peckham was appointed district at- 
torney of Albany county. On November 8, 1861, 
he was elected a justice of the Supreme Court of 
the State of New York. At the expiration of his 
term he was re-elected. On November 2, 1870, he 
was elected a judge of the Court of Appeals. In 
November, 1876, he was re-elected. Long before 
the expiration of his term, on November 22, 1873, 
he was lost at sea, in mid-ocean, by the wrecking 
of a vessel that was bearing him to a distant coun- 
try, in the hope of restoring health impaired by 
arduous labors in his high office. 

In November, 1868, the present Judge Peckham 
was elected district attorney for the county of 
Albany. In November, 1883, he was elected a 
justice of the Supreme Court for the third judicial 
district for the term of fourteen years. In Novem- 
ber, 1886, he was elected a judge of the Court of 
Appeals. In 1895, as we have seen, he was ap- 
pointed a justice of the United States Supreme 
Court. 
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HER MAJESTY’S ROYAL COURTS OF JUSTICE. 





WHAT THE LONDON BARRISTER MUST DO IN ORDER TO BE QUALIFIED TO 
PRACTICE IN THEM. 


AN EXPENSIVE CouRSE OF TRAINING, WITH THE EATING OF MANY DINNERS, NECESSARY — AN INTERESTING 
AND INSTRUCTIVE INTERVIEW WITH MR. SIDNEY PHIPsSON. 


7. American visitor passing along Fleet street, 
from the direction of St. Paul's Cathedral to 
the point where it merges into the Strand, will 
find on his right a somewhat colossal building of 
gray stone, writes “ Ascor,”’ the London corre- 
spondent of the New York Mail and Express. As | 
he stands gazing at its Gothic architecture he may 
be startled by the apparition of a human figure, | 
clad in dark, flowing robes, and wearing a curly 
white wig, with a short tail dangling therefrom, 
who, emerging suddenly from an old archway, 
dodges the traffic, dashes across the road and dis- 
appears into the gloomy portals of the dusky fort- 
ress opposite. It will probably be carrying in one 
hand a number of ponderous books strapped to- 
gether, and in the other a quantity of blue docu- 
ments tied with red tape. Should the American, 
in his innocence, seek an explanation of this 
phenomenon from a passer-by, he would possibly 
be greeted with a stare of amused surprise. He 
would then be told that the apparition was merely 
a harmless London barrister; that the building 





opposite is her majesty’s Royal Courts of Justice, 
and that the old archway leads from the classic 





who occupies a suite of rooms in the Inner Tem- 
ple, is a very high authority on all matters legal. 
He is the author of “ The Law of Evidence,” 
a standard work that is gradually  super- 
seding the well-known “ Digest of Evidence,” by 
the late Mr. Justice Stephen, which, though ad- 





THE INN, HALL AND 


precincts of the temple —the headquarters of the 
legal profession. 

Surmising that a sketch of the facts and figures 
appertaining to the cradling and coaching of an 
English barrister might prove interesting to read- 
ers of the Mail and Express, I took the prelimi- 
nary step of securing an interview with a distin- 
guished member of the bar. Mr. Sydney Phipson, 





—___ 


LIBRARY, INNER TEMPLE, LONDON. 


| mirable in many respects, is in too skeleton a form 


to be of great service to practitioners. 

Mr. Phipson’s private sanctum is a typical one 
of its kind in London. Situated in the picturesque 
seclusion of the Temple, under the shadow of rust- 
ling trees and historic buildings, it lies in the very 
heart of the legal world. My impressions of its 
material features are a congestion of legal docu- 
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ments, walls made of books, and perpetual arti- 
ficial light. I found the genial barrister quite 
resigned to the worry of an amateur cross-exami- 
nation, and to his courteous replies and lucid 
information I owe most of the facts here set down. 


QUALIFICATION. 


One of the first things I elicited from Mr. Phip- 
son was that eight out of every ten barristers are 
college men. A university education seems to be 
almost a necessity. Very few successfully dispense 
with it. The preliminary training for the profes- 
sion may be commenced at college. A barrister 
must have passed at least three examinations. (1.) 
Ordinary college examination in classics and gen- 
eral subjects; (2.) first examination in law called 
“Roman Law ” examination; (3.) second and final 
law examination. 

A college man will, in the usual course, secure 
the first of these, and by taking an “ honors” de- 
gree of D. C. L. at Oxford, or LL. D. at Cam- 
bridge or London, will be excused the second or 
Roman law examination. If he only achieves an 
“ ordinary ” degree, he must still tackle the ordeal 
of “Roman Law.” All non-collegiates, before 
they can study for the bar, must pass in classics 
and general subjects. 

But, whoever they may be or whatever they 
may have done, all aspirants to the honor of wig 
and gown, whether collegiate or non-collegiate, 
must, subject to their satisfying the boards of ex- 
aminers in Roman law, spend a three years’ pro- 
bation in one or other of the inns of court. The 
inns are four in number: Lincoln’s Inn, Gray’s 
Inn, the Middle Temple and the Inner Temple. 
They may be briefly described as societies or col- 
leges for the study of the law, and are of ancient 
origin. Second to none in their jealous regard for 
the observance of professional tradition and eti- 
quette, the inns maintain a strict watch over the 
attendances and behavior of the students. To in- 
sure that none of them shirk the obligation of 
duly “serving their time,” a system of checking 
attendance exists, commonly known as “ Eating 
Dinners in Hall.” 

The legal year is divided into four terms: Hilary, 
Easter, Trinity and Michaelmas. Three dinners in 
each term, or a total of thirty-six during the three 
years’ probation, have to be eaten at the Inn Hall 
by every college man. Non-collegiates must 
tackle twice this number, or seventy-two total 
Attendance at these dinners is checked by the 
“janitors,” who keep the door and tick off each 
man’s name as he enters. In one respect these 
janitors are remarkable men. Long practice has 
trained their memories to such perfection that 
among all the hundreds of diners, no member, 
however erratic in his intervals of attendance, is 
ever met with a second request for his name from 
the same doorkeeper. 





THREE YEARS’ DINNERS. 


The first two years of the student’s inn mem- 
bership are occupied in general study and coach- 
ing for his final examination. He never finds 
much difficulty in procuring professional tuition, 
Many impecunious members of the bar, who find 
time hang heavily on their hands, are only too 
willing to proffer their services in this direction 
for moderate fees. 

Having duly passed his examinations, the stu- 
dent must devote the last year of his inn-dwelling 
to the somewhat expensive pastime known as 
“ Reading in Chambers.” The explanation of 
this, with its rather misleading title, is simply that 
he secures the free run of some practicing bar- 
rister’s office, with liberty to scan all the briefs and 
watch the procedure. For this he has to pay the 
barrister the substantial fee of one hundred guin- 
eas ($525). At first sight it would seem safe to 
say that this must be a very valuable experience 
for the beginner. As a matter of fact, in the 
majority of cases, it is little better than a farce. 
To begin with, he generally shares the privilege 
with some half-dozen others. The barrister, as a 
rule, is a busy man, who has little time to waste 
over struggling readers. The consequence is they 
really get precious little for their money. They 
are supposed to make themselves acquainted with 
the details of every case that comes in, but it more 
frequently happens that long before they have had 
time to properly ascertain what a brief is about, 
let alone master its contents, the clerk annexes it 
for hurried conveyance to the law courts. 

Notwithstanding the somewhat farcical nature 
of these proceedings, twelve months’ experience 
of them is gravely considered as duly qualifying 
the student for a “call to the bar.” This is quite 
a simple affair, involving but little ceremony. On 
a given date the governing body of the inn, known 
as the benchers, assemble in the hall. The quali- 
fied students, having received written intimation of 
the event, meet them there, eat and drink at the 
benchers’ expense, and afterward attend a sort of 
reception. The senior candidate makes a eulogistic 
speech, receives a courteous rejoinder, and the 
process is complete. Henceforth the new-fledged 
barrister, having provided himself with wig and 
gown, enjoys the freedom of her majesty’s courts, 
and may begin to look about for business. 


FINANCES. 


If, like a prudent business man, he sits down 
now to take a retrospective survey of his financial 
position, he finds that his out-of-pocket expenses 
up to this point have reached a total of about 
$1,375. This includes a stamp fee of $250, which 
he has to pay to her majesty’s exchequer for the 
privilege of addressing a British judge and jury. 
It also includes the $525 “ reading ” fee and all the 
incidental expenses attached to the routine of inn 
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life. But it makes no allowance for the cost of 
maintaining himself during the long and tedious 
sojourn in the wilderness of probation. 

There is an old saying in legal circles that “to 
succeed, a barrister must marry a rich solicitor’s 
daughter,” a theory which Mr. W. S. Gilbert has 
satirized in his “ Trial by Jury.” But there are one 
or two alternatives to this desperate expedient. 
The most promising one for the young beginner 


to adopt is—to join the ranks of the “ devils.” | 


This, as an alternative to wedded wealth, is not 
such an infernal jest as it sounds. A legal “ devil” 
is one who, attaching himself to some barrister in 
full practice, undertakes, in return for the experi- 
ence thereby acquired, to assist him in routine 
work, to arrange details, collect figures, look up 
precedents and generally make himself useful. This 
arrangement has very great advantages for the 








him. Very few of the successful men of the pres- 
ent day occupy positions in that particular depart- 
ment of law practice to which they originally 
turned. 


REAL BEGINNING. 


After the “ devil” has established a certain repu- 
tation and qualified himself for a sphere of inde- 
pendence, he may rent offices, engage a clerk and 
launch out “on his own.” He would not take 
such a speculative step, however, until he had 
made something of a name and secured a measure 
of influence among the solicitors. And here let 
me say a word or two as to the position of solici- 
tors and their relation to the barristers. The pre- 
liminary legal training is much the same in both 
cases. An intimate acquaintance with the vagaries 
of English law is essential. But barristers ascend 











SOME WIGS WORN BY LONDON BARRISTERS. 


beginner. He gets a thorough insight into prac- 
tical work, and if at all energetic and wide awake, 
soon begins to make his mark. He gets no salary, 
but if his senior is practicing in the “ Equity” 
division he is entitled to half the fees. In the 
“Common Law” division he would have no such 
right, but in either case the value of the experi- 
ence gained more than repayshim. To be “devil” 
to a popular man is a much-envied position. The 
attorney-general’s devil is practically sure of a 
judgeship in time to come. Mr. Justice Wright 
and Lord Justice Smith are instances of attorney- 
general’s “ devils.” 

At the present day there are almost as many 
“ special ” branches in law practice as in the musi- 
cal world. But the aspiring barrister cannot pick 
and choose. He must await his chance, and adapt 
himself to the sphere into which the tide may float 





to a higher grade of privilege, into which solici- 
tors may not trespass. No solicitor is allowed to 
plead in any of the high courts. He may address 
the magistrates or minor judges of police and 
county courts, but before the robed dignitaries of 
her majesty’s royal courts of justice he must be 
silent. The privilege of raising the persuasive 
voice of eloquence is reserved exclusively to the 
fraternity of wig and gown. The social position 
also of solicitors is distinctly inferior. Very, few 
of them are university men. Their ranks are re- 
cruited chiefly from that section of the community 
which has come to be known as the “ middle 
classes.” Exceptions there are, of course. A few 
names could be mentioned that shine with the 
lustre of well-earned wealth and social influence. 
But they are not many, inasmuch as the profes- 
sion has not that opportunity of attracting the 
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public gaze which is the coveted possession o 
successful barristers. : 

But if the popularity of a Sir Frank Lockwood 
or a Sir Edward Clarke is denied them, solicitors 
have their compensating advantages. The inex- 
orable law of etiquette forbids a barrister taking 
up a case except through the medium of a solici- 
tor’s “brief.” In criminal cases this rule may be 
relaxed, but such an occurrence is rare. The best- 
known exceptions are those in which a judge re- 
quests some member of the bar present in court 
to defend a prisoner charged with murder or other 
serious crime, who has been unable, through pov- 
erty, to engage a lawyer on his own behalf. 


BRIEFS AND FEES. 

The brief is a document setting forth in detail all 
the facts and history of a case. In big causes 
celébrés, the brief sometimes attains a prodigious 
bulk. The mastering of its contents is an opera- 
tion associated in the public mind with much 
burning of midnight oil. But this is a fallacy for 
which novelists are largely responsible. A barris- 
ter who knows his business will master a brief, 
however voluminous, at one reading. Long prac- 
tice enables him to extract the salient points and 
determine at once the proper course to be pur- 
sued. Many eminent members of the bar will 
read half a dozen briefs in the morning before 
going into court. When they have once perused 
and underscored them with their blue or red pen- 
cils, they may be relied upon to conduct the case 
in their usual masterly style, with no prompting 
whatever. Frequently they may be seen in court 
studying the points in one case while conducting 
another. 

Barristers’ fees are a variable quantity. As 
viewed in a solicitor’s bill of costs,they look some- 
what mysterious. <A barrister’s guinea ($5.25) is 
always £1 3s. 6d. ($5.87); two guineas ($10.50) are 
invariably £2 7d. ($11.75), and so on. This is ex- 
plained by the fact that he charges a supplement- 
ary iee for his clerk at the rate of 2s. 6d. (62c.) 
for every guinea he earns. No fee is less than a 
guinea. An unwritten law, dating from the time 
when the guinea was a coin of the realm, decrees 
that barristers must not accept silver. One trans- 
gression of this rule is recorded. A somewhat 
impecunious member of the profession accepted a 
few shillings as payment from a poor client. He 
was promptly called before the benchers of the 
inn to explain. His plea was, if he did not take 
gold, he at least took all the man had got, where- 
upon he was at once honorably acquitted. It was 
impossible to cavil at such a worthy upholding of 
all the traditions of the profession! Like phy- 
sicians, barristers cannot recover their dues at law. 
The fee is supposed to be an “honorarium” 
which was not expected. There is a quaint sur- 
vival of the alleged sensitiveness of barristers 
about fees. In their gowns may still be noticed a 





sort of long, narrow pocket arrangement, hanging 
down at the back of the left shoulder. Its occu- 
pation is gone now, but in the old time it was the 
recognized receptacle for the guineas which were 
supposed to be dropped in surreptitiously by the 
client. Very different is the brazen effrontery of 
these days, when eminent pleaders will calmly de- 
mand their fifty guineas “retainer” to induce 
them even to look at the proffered brief. 


AS A Q. C. 

A career of continued prominence and success 
may culminate at last in a desire on the part of 
the barrister to exchange his stuff gown for the 
silk robe of “ one of her majesty’s counsel learned 
in the law.” Now, this is an honor which, so far 
from being eagerly accepted as soon as offered, 
requires the utmost care and consideration. To 
use Mr. Phipson’s graphic phrase, “It is a tre- 
mendous leap in the dark.” A successful barrister 
may utterly fail as queen’s counsel. The change 
may be likened unto a doctor giving up a lucrative 
practice in one town for another and entirely fresh 
one somewhere else. It is simply a speculation. 
Inasmuch as the laws of professional etiquette for- 
bid him doing “ junior’s ” work, he has practically 
to begin again and work up an entirely fresh con- 
nection. For this reason it is not uncommon for 
successful barristers to fight shy of the new dig- 
nity, preferring their substantial bird in the hand 
to any two speculative ones in the bush. 

Should he decide to make the venture, his first 
step is to send in an application to the lord chan- 
cellor. In due time he receives an intimation that 
he has “ been selected,” and a request to wait on 
the lord chancellor at the house of lords on a 
given date to be sworn in. Next comes a demand 
from the clerk of the crown for the payment of 
fees amounting to £60 12s. ($303). <A_ full-bot- 
tomed wig and a silk gown are the next indispen- 
sable items, the total cost of which varies from 
twenty guineas ($105) to twenty-five guineas 
($131). Add to this a full court livery, consisting 
of coat and vest, knee breeches, black silk stock- 
ings, dancing pumps, with steel buckles, white kid 
gloves and white dress tie, and you have the com- 
plete necessary outfit for a new queen’s counsel. 
Having donned all this paraphernalia, and inci- 
dentally provided a new silk hat for his clerk, he 
joins the assemblage of other applicants in an 
ante-chamber at the house of lords. Taking his 
turn in order of seniority, and attended by his 
clerk, he proceeds into the lord chancellor’s room. 
where that great legal dignitary of the crown, ar- 
rayed in plain clothes, is waiting to receive him. 
The chancellor’s clerk reads aloud a declaration of 
loyal service, etc.,” which the embryo Q. C. re- 
peats after him. The lord chancellor then pre- 
sents him with a crimson leather box, containing 
the “patent,” engrossed on vellum, and sealed 
with the great seal of England. They then shake 





THE ALBANY LAW JOURNAL. 293 























hands in solemn silence, no word having been 
spoken except the declaration. 

This part of the ceremony completed, the new 
Q. C. proceeds at once to the law courts. He 
pays a visit to all the courts in order of their legal 
seniority, that happen to be sitting. The business 
in progress is abruptly interrupted by his entrance. 
The court usher rushes to the barrier gate and 
closes it. The presiding judge, having been pro- 
vided with the new counsel’s name on a piece of 
paper, delivers himself with grave solemnity of the 
following formula: 

“Mr. ——, her majesty having been pleased to 
appoint you one of her counsel learned in the 
law, you will take your seat within the bar accord- 
ingly.” 

The barrier gate is thrown open; the Q. C. 
passes into the front row and bows to the judge, 
who bows in return. He then turns right about 
face ‘and bows to the counsel present, who ac- 
knowledge the courtesy. Finally he bows to the 
junior barristers, who reciprocate the compliment. 
He then sits down. The judge asks, “Do you 
move, Mr. ——?” Rising and again bowing, he 
answers, “ No, my lord,” and forthwith leaves the 
court. Having inflicted this ordeal on all the other 
courts, the new counsel is now regarded as duly 
initiated into the mysteries of the craft. All that 
remains for him to do is to have some large cards 
printed with his name and the words, “On ap- 
pointment as one of her majesty’s counsel,” in one 
corner. He leaves one of these with each judge, 
and is now free to come and go as he pleases. 

The ultimate goal of a queen’s counsel’s am- 
bition may vary according to his own taste and 
character. He may struggle for that avenue of 
legal dignity which leads from the judge’s bench 
through the Supreme Courts of the Lords of Ap- 
peal to the Woolsack of the High Chancellor. Such 
a career is graced with unlimited dignit‘es, but 
limited salaries. On the other hand, there are 
some few shining lights of the profession who pos- 
sess a happy combination of great ability, a prac- 
tical and democratic mind, a strength of will 
enabling them to resist the glamour of pomp and 
state, and, above all, a capacity for seizing upon 
their opportunities. Such men rapidly attain a 
position which enables them, financially speaking, 
to look down upon her majesty’s judges and law 
lords, and even the high chancellor himself. By 
the magic of their genius and boundless energy 
they reach and sustain themselves at the high- 
water mark of professional prosperity. 


-o- 


HISTORIC COLLISIONS BETWEEN BENCH 
AND BAR. 


HE remark of Mr. Oswald, in his interesting 
work on“Contempt of Court,” that good feel- 

ing nearly always existed between bench and bar in 
England, and when it is interrupted, the reason for 





it may generally be found to exist on both sides, is 
pretty nearly correct. He finds scarcely a case on 
record in the Superior Courts of a conflict be- 
tween the bench and the bar becoming so acute 
as to lead to the committal of an advocate for con- 
tempt, while conducting his client’s cause. Even 
Chief Justice Jeffreys, who is said to have on more 
than one occasion browbeaten and threatened 
counsel, does not appear to have put in force the 
power of committal against counsel. “ The nat- 
ural disinclination of the court to interfere with 
counsel in such a way as to take his services from 
his client,” Mr. Oswald well remarks, “ ought to 
form a strong reason for counsel not assuming too 
great a license.” The London Law Times con- 
cludes that it would be difficult to find a clear case 
of a barrister being punished for contempt while 
actually pleading for his client in court. 

There are some historic precedents of impas- 
sioned dialogue between the representatives of the 
two orders. To begin with, there is the classic 
story of Wedderburn in 1757. Lockhart, being 
against him in the Inner House at Edinburg, 
showed “ even more than his wonted rudeness and 
superciliousness,’ and called him “a presumptu- 
ous boy.” “ When,” says Campbell (Life of Lord 
Loughborough in the Chancellors, vol. 6, p. 47), 
“the presumptuous boy came to reply, he deliv- 
ered such a furious personal invective as never was 
before or since heard at the Scottish bar.” Wed- 
derburn’s language, reported by Campbell, was an 
outrage on decency. “Lord President Craigie, 
being afterwards asked why he had not sooner in- 
terfered, answered: ‘ Because Wedderburn made 
all the flesh creep on my bones.’ But at last his 
lordship declared in a firm tone that ‘this was 
language unbecoming an advocate and unbecom- 
ing a gentleman.’ Wedderburn, now in a state of 
such excitement as to have lost all sense of de- 
corum and propriety, exclaimed that ‘ his lordship 
had said as a judge what he could not justify as a 
gentleman.’ The president appealed to his breth- 
ren as to what was fit to be done, who wunani- 
mously resolved that Mr. Wedderburn should re- 
tract his words and make an humble apology, on 
pain of deprivation. All of a sudden, Wedderburn 
seemed to have subdued his passion, and put on 
an air of deliberate coolness, when, instead of the 
expected retractation and apology, he stripped off 
his gown, and, holding it in his hands before the 
judges, he said: ‘My Lords: I neither retract nor 
apologize, but I will save you the trouble of depri- 
vation. There is my gown, and I will never wear 
it more—virtute me involvo.’ He then coolly laid 
his gown upon the bar, made a low bow to the 
judges, and, before they had recovered from their 
amazement, he left the court, which he never again 
entered.” 

Another Scotchman, who also rose to be Lord 
Chancellor of England, played a nobler part in his 
contention with the bench. In 1784 the Dean of 
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St. Asaph was indicted at Shrewsbury for seditious 
libel, and he was defended by Thomas Erskine. 
The jury found him “ guilty of publishing only.” 
Buller, J.: “If you find him guilty of publishing 
you must not say the word ‘only.’”—Erskine: 
“By that they mean to find there was no se- 
dition.”—Juror: “We only find him guilty of 
publishing. We do not find anything else.”—E.: 
“TI beg your lordship’s pardon, and with great 
submission. I am sure I mean nothing that is ir- 
regular. I understand they say, ‘We only find 
him guilty of publishing.’”—Juror: “ Certainly, 
that is all we do find.”—B.: “If you only attend 
to what is said, there is no question or doubt.”— 
E.: “Gentlemen, I desire to know whether you 
mean the word ‘ only’ to stand in your verdict.”— 
Jurymen: “ Certainly.”—B.: “Gentlemen, if you 
add the word ‘ only’ it will be negativing the in- 
nuendoes.”—E.: “I desire your lordship, sitting 
here as judge, to record the verdict as given by the 
jury.”—B.: “ You say he is guilty of publishing 
the pamphlet, and that the meaning of the innuen- 
does is as stated in the indictment.” — Juror: 
* Certainly.” — E.: “Is the word ‘only’ to stand 
part of the verdict?’ — Juror: “ Certainly.” — E.: 
“ Then I insist it shall be recorded.” — B.: “ Then 
the verdict must be misunderstood; let me under- 
stand the jury.” — E.: “ The jury do understand 
their verdict.” —B.: “Sir, I will not be inter- 
rupted.”— E.: “I stand here as an advocate for a 
brother citizen, and I desire that the word ‘ only’ 
may be recorded.” — B.: “ Sit down, sir; remem- 
ber your duty, or I shall be obliged to proceed in 
another manner.” — E.: “ Your lordship may pro- 
ceed in what manner you think fit; I know my 
duty as well as your lordship knows yours. I 
shall not alter my conduct.” 

The verdict was finally entered, “ Guilty of pub- 
lishing, but whether a libel or not we do not find.” 

Valuable as this precedent is, the comment of 
Campbell, himself a judge and Lord Chancellor, is 
equally precious: “The learned judge took no 
notice of this reply, and, quailing under the rebuke 
of his pupil, did not repeat the menace of commit- 
ment. This noble stand for the independence of 
the bar would of itself have entitled Erskine to 
the statue which the profession affectionately 
erected to his memory in Lincoln’s Inn Hall. We 
are to admire the decency and propriety of his de- 
meanor during the struggle no less than its spirit, 
and the felicitious precision with which he meted 
out the requisite and justifiable portion of defiance. 
The example has had a salutary effect in illustrat- 
ing and establishing the relative duties of judge 
and advocate in England.” 

Another hot forensic mélée is recorded about 
1817 (2 Law and Lawyers, 357). Sergeant Taddy 
was examining a witness in the Common Pleas, 
and spoke of the plaintiff “disappearing” from 
that neighborhood. Park, J.: “ That’s a very im- 
proper question, and ought not to have been 





asked.”— T.: “ That is an imputation to which | 
will not submit. I amincapableof putting an im- 
proper question to a witness.”—P. (angrily); 
“ What imputation, sir? I desire that you wil! not 
charge me with casting imputations. I say that 
the question was not properly put, for the expres- 
sion ‘disappear’ means ‘ to leave clandestinely.’ ”’— 
T.: “I say that it means no such thing.”— P.: “J 
hope that I have some understanding left, and, as 
far as that goes, the word certainly bore that in- 
terpretation, and therefore was improper.’’— T.: 
“T never will submit to a rebuke of this kind.’”~ 
P.: “ That is a very improper manner, sir, for a 
counsel to address the court in.”— T.: “ And that 
is a very improper manner for a judge to address 
a counsel in.”— P. (rising, very warmly): “I pro- 
test, sir. You will compel me to do what is dis- 
agreeable to me.”— T.: “ Do what you like, my 
lord.”— P. (sitting down): “ Well, I hope I shall 
manifest the indulgence of a Christian judge.”— 
T.: “ You may exercise your indulgence or your 
power in any way your lordship’s discretion may 
suggest, and it is a matter of perfect indifference 
to me.”’— P.: “I have the functions of a judge to 
discharge, and in doing so I must not be reproved 
in this sort of way.”— T.: “ And I have a duty to 
discharge as counsel which I shall discharge as I 
think proper, without submitting to a rebuke from 
any quarter.” Sergeant Lens was about to inter- 
fere. Taddy protested against any interference, 
but Lens said: “ My brother Taddy, my lord has 
been betrayed into some warmth——” “I pro- 
test,” said Taddy; “I am quite prepared to 
answer for my own conduct.’”— P.: “ My brother 
Lens, sir, has a right to be heard.”—T.: “ Not on 
my account; I am fully capable of answering for 
myself.”— P.: “ Has he not a right to possess the 
court on any subject he pleases?”—T.: “ Not 
while I am in possession of it, and am examining 
a witness.” Mr. Justice Park, then seeing evi- 
dently that the altercation could not be advisably 
prolonged, threw himself back into his chair, and 
was silent. 

Lord Brougham mentions a strange scene of 
which he was a witness, amusing rather than of 
good example. At Durham (about 1810?) a cause 
was being tried before Baron Wood. “ There was 
heard an undergrowl on the other side from the 
Sergeant (Cockell), abusing Topping for his inso- 
lence and ingratitude, and the Baron for his igno- 
rance and partiality, and calling for his clerk to 
bring him some of the stomach tincture, which we 
knew would console him, as it was gencrally 
brandy with some water added, to give it a name 
rather than materially alter its nature.’”” (Works, 
vol. 4, p. 384.) 

Something has been said about Kenealy’s case 
above. As amatter of fact, his utterances in court 
never formed the subject of inquiry by any profes- 
sional tribunal, but the important point to notice 
is that it was his inn, Gray’s, which set the Lord 
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chancellor in motion (on account of his editor- 
ship of the Englishman) with the result that he 
was dispatented, and which disbenched and dis- 
barred him on the same ground. 

It will be clear from all the instances that no 
formula can exactly define to what length of retort 
or of freedom of speech in addressing a judge 
counsel may with propriety go. Obviously, a gen- 
uine instinct of self-respect will inspire an advocate 
with the exact measure of what is due to himself, 
and what is due to his professional superior, just 
as it will antagonists in any other controversy. 

Perhaps the true “ rule” may be collected from 
a dictum attributed to Curran arguendo. He of- 
fended Judge Robinson, who exclaimed furiously, 
“Sir, you are forgetting the respect that you owe 
to the dignity of the judicial character.” “ Dig- 
nity! my lord,” said Curran, “upon that point I 
shall cite you a case from a book of some author- 
ity, with which you are perhaps not unacquainted. 
A poor Scotchman, upon his arrival in London, 
thinking himself insulted by a stranger, and imag- 
ining that he was the stronger man, resolved to 
resent the affront, and taking off his coat, deliv- 
ered it to a bystander to hold, but having lost the 
battle, he turned to resume his garment, when he 
discovered that he had unfortunately lost that 
also — that the trustee of his habiliments had de- 
camped during the affray. So, my lord, when the 
person who is invested with the dignity of the 
judgment-seat lays it aside for a moment to enter 
into a disgraceful personal contest, it is vain, 
when he has been worsted in the encounter, that 
he seeks to resume it —it is in vain that he en- 
deavors to shelter himself behind an authority 
which he has abandoned.” Robinson exclaimed: 
“If you say another word, sir, I’ll commit you.”— 
“Then, my lord, it will be the best thing you'll 
have committed this year.” The judge did not do 
as he threatened, any more than was done in any 
of the cases already mentioned, or, indeed, in any 
recorded; but it is instructive to read that “he 
applied to his brethren to unfrock the daring ad- 
vocate,” but they refused. The true principle may 
be adduced from Curran’s apologue. So long as 
a judge speaks in that capacity, be he right or 
wrong, he is entitled to all respect of demeanor 
and all courtesy of language. The moment he de- 
scends to personalities, invective or criticism not 
warranted or required by his duty to the court, 
that is, to the public, he strips himself of his ju- 
dicial function, and the person aggrieved by his 
language is entitled to speak to him as man to 
man, a relation which of course still includes that 
of gentleman to gentleman. 


“ 


ENGLISH NOTES. 


The London Law Times deprecates “ hurrying 
up” in the filling of the vacancy on the bench of 





the Queen’s Bench Division. Judges, it says, can 
and do remain away months indisposed without 
substitutes being found, and a little deliberation 
before making a judge is fully justified, in view of 
the fact that he may do infinite harm or incalcu- 
lable good. 

An honorary degree of the University of Edin- 
burgh has been conferred upon the lord chief 
justice of England. 


Sir Henry Hawkins recently left London for the 
continent for a short rest from his judicial labors. 

The committee recently appointed by the home 
secretary to inquire into the education of persons 
sent to jail has recommended, among other 
things, that all under forty years old who cannot 
pass Standard 4 shall receive school instruction in 
their cells, at least twice a week, and arrangements 
are to be made to permit this reform being carried 
cut without avoidable delay. 

It is not generally known that Mr. Thomas 
Hope McLachlan, whose sudden death occurred 
on the 1st of April, was a barrister, who at one 
time appeared likely to do a considerable Chancery 
business. He was called to the bar at Lincoln’s 
Inn in 1868, but gave up law for painting, and be- 
came well known at Burlington House, the Gros- 
venor and New galleries, and at the Institute, for 
his poetic landscapes. 


Probably for the first time in the annals of Eng- 
lish local government a lady has discharged the 
duties of returning officer at an election. At Pinch- 
beck, West, near Spalding, a lady, Mrs. Sanders, 
presided over the poll on Monday last. 


The Easter vacation regulations are a little com- 
plicated. No court will sit. The judge will sit in 
chambers on the 22nd inst. At other times his 
lordship can be approached by post or personally, 
“in which latter case the applicant should proceed 
to Sutton by the London, Brighton and South 
Coast Railway, and thence by cab to Woodman- 
sterne.” The Law Times adds: “It is not to be 
assumed that the adoption of any other route or 
mode of locomotion will render invalid or inef- 
fective any order made by the learned judge at 
Woodmansterne.” 

The length of judicial service of some English 
County Court judges, which has been noticed by 
the Law Times, is, writes an Irish correspondent, 
far surpassed by the Irish record. Of the twenty- 
one Irish County Court judges no fewer than 
eight are entitled to full retiring pensions. The 
appointments of two of these gentlemen date 
thirty-nine years back —from 1859, of one from 
1861, of one from 1865, of one from 1866, of two 
from 1872, and of one from 1876. Five Irish 
County Court judges have had a judicial career of 
over thirty years, two of over five-and-twenty 
years, and one of one-and-twenty years. 
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Legal Botes of Pertinence. 
Among the new instructors in the law depart- 
ment of Columbia College is Alexander Tison, re- 
cently professor of law in the Imperial University 
of Japan, at Tokio. 

Governor Black, of New York, has signed the 
bill providing that whenever a non-resident justice 
of the Supreme Court shall be assigned to duty at 
Trial Term or Special Term in the first district, he 
shall be paid $20 a day for every day of judicial 
sérvice. This is an increase of $10 a day, the com- 
pensation to out-of-town judges having been $10 
per diem for many years. 


A New York lawyer has been arrested for rid- 
ing too fast on his bicycle. Ignorance of the law 
excuses no man. 

The publisher of the Avoca (Cal.) Herald re- 
cently sued a delinquent subscriber for seven years’ 
subscription, $24. He secured judgment, with 
costs, notwithstanding the paper had been refused 
at the post-office. The arrearages had not been 
paid, and the name was continued on the books 
and the paper mailed to his address. 


The generic term “ money” is held, in Hendry 
v. Benlisa ([Fla.] 34 L. R. A. 283), to cover every- 
thing that by common consent represents prop- 
erty and passes as money in current business 
transactions. Therefore the payment of a debt or 
judgment during the late Civil War in Confederate 
money, if accepted, is regarded as a full settlement, 
providing the payment was made to one who had 
authority to receive it. 


Some American juries are inclined to be eccen- 
tric in their verdicts, but they cannot “hold a 
candle” in this regard to juries of Russia. The 
most incredible stories are told of Russian jury- 
men. Thus the foreman of a jury declared he 
would not send a poor fellow to prison because it 
happened to be his (the juryman’s) birthday. An- 
other jury had agreed upon a verdict of guilty, 
when the church bells began to ring. They re- 
vised their verdict because a holiday had begun. 
A burglar was allowed to go free because the man 
whom he had robbed had refused to lend him 
money. This, in the opinion of the jury, was a 
direct incentive to crime. 

A Mount Vernon woman was sentenced to three 
months’ imprisonment in the Kings county (N. Y.) 
penitentiary because she did not keep her children 
clean. She was the first woman to be convicted 
on such a charge. 


Artist Joseph Pennell gets $250 damages from 
the London Saturday Review, and Actress Marion 
Terry gets $2,500 damages from the St. James 
Budget. The British juror seems to be agin the 
sassy critics every time. 


Hotes of Recent American Becisions, 





1 





Constitutional Law — Interstate Commerce — 
Privilege Tax.— Laws 1895 (2d. Sess.), ch. 4, § 3, 
requiring all persons other than photographers of 
the State, who shall solicit pictures to be 
larged outside of the State, to pay a privilege tax 
of $25 in every county where so engaged, as ap- 
plied to agents soliciting pictures to be enlarged 
in another State, is unconstitutional, as imposing 
a burden on interstate commerce. (State v. Scott 
[Tenn.], 39 S. W. Rep. 1.) 

Contract — Release.— One who renders services 
at another’s request does not release his claim 
for compensation by stating to such other that he 
will leave it to him to say what the services are 
worth. (Whiting v. Dugan [Tex.], 39 S. W. Rep. 
148.) 

Contract ior Future Delivery — Wager.— A 
contract for the future delivery of cotton is a 
wager, where it is not intended that the cotton 
shall be delivered, but one party is to pay the 
other the difference between the contract price 
and the market price at the date fixed for execut- 
ing the contract. (Campbell v. New Orleans Nat. 
Bank [Miss.], 21 South. Rep. 400.) 

Guardian and Ward — Loss of Funds Depos- 
ited.— To entitle a guardian to protection from a 
loss of funds of his ward by the failure of a bank 
in which he deposited them, the deposit must 
clearly show that it was made by him as such guar- 
dian, and the letters “‘ Guar.,” after his name in a 
certificate of deposit, are insufficient. (O'Connor 
v. Decker [Wis.], 70 N. W. Rep. 287.) 

‘Judgment Against Married Woman — Separate 
Estate.— The separate estate of a married woman 
cannot, after coverture ceases, be subjected to a 
general judgment obtained against her during 
coverture. (Woodfolk v. Lyon [Tenn.], 39 S. W. 
Rep. 227.) 


en- 


Libel— A newspaper publication containing a 
statement which would be understood by those 
reading it, who knew plaintiff, to refer to him, and 
to imply that he was guilty of misappropriating 
public funds as an officer, is libelous per se. 
(Forke v. Homann [Tex.], 39 S. W. Rep. 210.) 

Partnership—Dissolution—Liability for Debts.— 
A retiring partner is liable for the debts of the 
firm to a creditor having actual knowledge that 
under the terms of the dissolution, the other part- 
ner had assumed to pay the debts, though the 
creditor had attached the goods of such other 
partner, and subsequently had released the attach- 
ment. (National Cash Register Co. v. Brown 
| Mont.], 47 Pac. Rep. 995.) 

Wills — Construction — Nature of Estate— 
Testator devised land to his son for life, and after 
death to the “heirs of his body, by. him begot- 








THE ALBANY LAW JOURNAL. 











ten,’ with remainder over if he should have no 
“heirs of his body, by him begotten, him surviv- 
ing.” Held, that the modifying words to the 
term, “heirs of his body,” limiting that phrase 
to “children,” the rule in Shelley’s Case cannot 
be invoked to extend the devise to the son for life 
to a devise in fee simple. (Granger vy. Granger 
[Ind.], 46 N. E. Rep. 80.) 


Aotes of Recent English Cases. 


Gaming — Boxing Match — Deposit with Stake- 
holder — Money Lent for Deposit.— The defend- 
ant agreed with one Corfield, of Sheffield, to 
engage in a boxing match with him, each party to 
deposit £500 with a stakeholder, who was to pay 
over the stakes to the winner. The defendant then 
borrowed £500 from the plaintiff for the purpose of 
making the deposit, and the plaintiff lent him the 
money upon the terms that the defendant should 
repay him the £500 in the event of his winning the 
match and receiving the stakes. The match came 
off, and the defendant being the winner, received 
from the stakeholder £1,000, the amount of the 
stakes. The plaintiff being unable to obtain from 
the defendant repayment of the £500, brought the 
present action to recover that sum as money lent 
to the defendant. The defendant relied upon the 
Gaming acts, 1845 and 1892. At the trial of the 
action before Day, J., without a jury, the learned 
judge gave judgment for the plaintiff. The de- 
fendant appealed. Held (allowing the appeal), that, 
since the terms of the loan were that repayment 
should depend upon the result of the boxing 
match, the promise of repayment was void under 
§ 1 of the Gaming act, 1892, as being made in re- 
spect of an agreement rendered null and void by 
the Gaming act, 1845. Judgment for the defend- 
ant. (Carney v. Plimmer, Ct. of App.; L. T., Apr. 
10, '97.) 


Aew Books and Rew Editions. 


A, Treatise on the Specific Performance of Con- 
tracts, As It Is Enforced by Courts of Equitable 


Jurisdiction in the United States. By John 
Norton Pomeroy, LL. D., late Professor of 
Municipal Law in the Hastings’ Law Depart- 
ment of the University of California; author of 
Archbold’s Criminal Practice and Pleading. 
1897. Banks & Brothers, New York and 
Albany. 


The second edition of this standard work on 
contracts, which has just been issued, is by the 
son of the original author, John Norton Pomeroy, 
A. M., LL. B., of the San Francisco bar. In this 
edition great pains have been taken to incorporate 
and assimilate the vast mass of case-law relating 





to this most important subject, which has accumu- 
lated since the publication of the first edition. In 
this the editor has been assisted by the help of 
scholarly and elaborate notes to an unpublished 
edition of Fry on Specific Performance, prepared 
about nine years ago, by his friend, Prof. Nathan 
Abbott, of Leland Stanford, Jr., University. For 
this generous aid the editor expresses his most 
earnest thanks, and is confident that the profession 
will appreciate the degree in which the value of the 
editorial work has been thereby enhanced. As to 
the original work, very little need be said. That 
the author’s endeavor to produce a treatise suited 
to the needs of the American lawyer, and repre- 
senting the equitable doctrines concerning specific 
performance as they have been established and 
are administered by the American courts has been 
successful is shown by the marked favor with 
which the work under review has been received by 
the lawyers of the United States. The popularity 
of the work is due not alone to its completeness in 
presenting the system of doctrines and rules relat- 
ing to specific performance of contracts (which is 
quite different in many important respects from 
that which exists in England), but also to its mas- 
terly grasp of the subject, its lucidity of style, and 
its felicity of expression. No claim is made that 
every particular instance in which a contract has 
been specifically enforced has been mentioned, but 
the principles are stated and explained to which 
every instance may be referred, and by which it 
must be determined. The author has been particu- 
larly painstaking in his preparation of the notes, 
which contain a very full commentary on and 
illustration of the text. It is no exaggeration to 
say that no more satisfactory and altogether ex- 
cellent work on the subject has been published, 
and we confidently predict for the second edition 
as large and ready sale as that of the original. 


Negligence — Rules, Decisions, Opinions. By 
Edward B. Thomas, of the New York Bar. 
Banks & Brothers, New York and Albany. 


The plan of this most excellent work, as stated 
by the author, comprises a statement of general 
principles —a condensation to the smallest com- 
pass consistent with reasonable exposition —a 
chronological digest and topical arrangement of 
the decisions of the Court of Appeals of the State 
of New York, the unreviewed decisions of the 
General Term of the Supreme Court reported in 
Lansing and Hun, and as exhaustive a digest of 
all other authorities as the limits of a single volume 
would permit. In its preparation a vast amount 
of labor has been involved, extending through a 
number of years. The author’s twenty years of 
actual experience in the trial of cases, involving 
the Law of Negligence, has evidently stood him 
in good stead, indicating what, and what amount 





of pertinent literature and decision was useful, and 
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in what form it should exist. In other words, the 
aim has been to make the work entirely practical, 
a presentation of the law and authorities in such 
form as will best aid the lawyer, who has a case 
to prepare or try. Among the topics fully treated 
may be mentioned Agency, Bailments, Banks — 
Savings, Bills, Notes and Negotiable Instruments, 
Common Carriers of Goods, Common Carriers of 
Passengers, Contracts, Contractors, Contributory 
Negligence, Crossings (Railway), Damages, Death 
from Negligence, Domestic Animals, Elevators, 
Evidence, Fires, Games and Sports, Insurance, In- 
demnity, Landlord and Tenant, Manufactures and 
Vendors, Master and Servant, Municipality, Par- 
ties, Pleading, Private Premises, Professional Per- 
sons, Release, State, Streets —Injuries Received 
On, Sunday — Injuries Received On, Telegraph 
Companies. The subjects of Evidence and Dam- 
ages have been considered with that particular full- 
ness which their importance merits, and will be 
found most satisfactory. A feature of special value 
and importance is the copious extracts from the 
opinions of the courts, where there has been a 
marshaling or analysis of authorities, or a discus- 
sion of unsettled or unusual questions. “ This,” as 


the author well says, “ gives the examiner an am- 
ple view of the subject from the standpoint of the 
court, whose reasoning should be more author- 
itative than the disquisitions of law writers, and 


equally instructive.” Some idea of the vast 
amount of labor expended upon the preparation 
of this work may be gathered from the statement 
that more than 10,500 cases have been examined 
and cited. All this is done in a not inconveniently 
bulky volume of 1,393 pages. “ Thomas on Negli- 
gence” is, indeed a vade mecum to the busy lawyer 
on one of the most important and frequently-recur- 
ring subjects which will claim attention. That it 
will automatically win cases is not claimed for it — 
that it will greatly facilitate the task there is no 
manner of doubt. 


Calman’s Code Time-Table. By Joseph A. Arnold. 
of the New York Bar. 1897. Baker, Voorhis & 
Co., New York. 


This is the fourth edition, revised and enlarged. 
It contains an alphabetical arrangement of the 
various periods of time required by the laws of 
practice in all actions and proceedings in the 
courts of the State of New York, as regulated by 
the Codes of Civil and Criminal Procedure, the 
rules of the courts, the New York City Consolida- 
tion act, and the general laws of the State. It is 
conveniently arranged for ready reference, and 
cannot fail to be a valuable aid to the busy law- 
yer, who would avoid possible annoying and costly 
mistakes — one of those time-saving and trouble- 
avoiding devices of which every lawyer should 
avail himself. 








Greene’s Practice Time-Table. By H. Noyes 
Greene, of the Troy Bar. 1897. Matthew 
Bender, Albany, N. Y. 

This volume of 150 pages covers the same 
ground as does Calman’s Time-Table, viz.: Index- 
ing and digesting the practice laws of the State, 
with a view of avoiding the necessity of compell- 
ing busy practitioners to hunt through a mass of 
matter in order to be sure they are right before 
going ahead. This the compiler of the Code 
Time-Table has done for the busy lawyer, who is, 
by its aid, enabled to ascertain, within a few mo- 
ments, the periods of time within which certain 
steps are required to be taken. It is easily con- 
ceivable that such a book may save profanity, as 
well as time. In truth, it ought to be in every 
practicing lawyer's library. 

A Digest of the New York Code of Civil Proced- 
ure. Edited by Charles W. Disbrow, of the 
New York Bar. 

This is a handy little pamphlet of 76 pages, be- 
ing, as its title indicates, a digest of the Code of 
Civil Procedure. While valuable to the lawyer, it 
ought to prove particularly so to the student in 
depriving that bete noir, the “ exam’s,” of at least 
a part of its terrors. Mr. Disbrow has done the 
digesting with evident care. 

Mr. L. B. Proctor has written, and dedicated to 
the members of the New York State Bar Associa- 
tion, the story of the trial and conviction 
of David Duncan Howe, of the murder of 
Melville W. Church. This cause celébré, which 
was tried at Angelica, N. Y., September, 
1828, together with the subsequent convic- 
tion and execution of the murderer, attracted 
wide atention at the time from the peculiar cir- 
cumstances surrounding it; and the trial itself was 
no less remarkable than was the crime, by reason 
not only of the purely circumstantial evidence 
upon which the prosecution relied for conviction, 
but because of the eminence and distinguished 
ability of the opposing counsel — Abraham Van 
Vechten, a learned and able member of the Albany 
bar, who defended the prisoner, and John C. Spep- 
cer, reviser of the statutes and a statesman of his- 
toric fame, who, as special attorney-general, con- 
ducted the prosecution with marvelous skill and 
legal acumen. Mr. Proctor most admirably epito- 
mizes the story, graphically portrays the inhuman, 
devilish persecution of Howe by Church, and by 
his vigor of expression, and graphic description, 
sways the reader at will, bringing the tragic 
scenes before his mental vision with almost start- 
ling vividness. Altogether, it is a remarkably 
strong bit of work, upon which the accomplished 
author is receiving many deserved congratulations, 
in which Tue Atspany Law Journav heartily 
joins. 
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Current Zopics. 
4 [" IX New York legislature, which re- 
cently adjourned, left the governor a 
legacy of some 780 so-called thirty-day bills, 
in addition to the 358 which had previously 
been placed on the statute book. The gov- 
ernor’s responsibility in settling the fate of 
this mass of proposed laws would be great 
but for one thing — there are few really im- 
portant or necessary measures among the 
lot. Should they all die a~-borning the State 
would probably be, on the whole, better off. 
(on this subject, the Albany Argus has some- 
thing to say which we can unreservedly en- 
dorse: 
We are 
legislated to death. ‘The absurdity of a thou- 
sand new laws every year, in one of the old- 
est and most conservative of States, carries 
its own comment. Ignorance of the law ex- 
cuses no man; and yet the claim that the 
most law-abiding citizen of the State cannot 
possibly get through a week without break- 
ing some law is not extravagant. It may be 
that, with human nature as it is, it is too 
much to hope, to demand that every indi- 
vidual bill be considered on its merits, apart 
from the fact that the introducer has agreed 
to vote for other bills in consideration of sup- 
port thereby secured for his own; if it is so, 
then human nature is the lawyer’s best friend, 
for the present system is prolific of law-suits, 
and keeps the courts busy construing imper- 
fect and conflicting statutes.” 
It is altogether too easy to put new laws 
Vor. 55 ~~ No. 19. 


“We are too much governed. 








on the statute book, while the usefulness of 
a legislator is too apt to be gauged by the 
number of bills which he has “ jammed 
through ” the legislative hopper. Biennial 
sessions, limited to, say, 60 or go days, might 
perhaps, not entirely eradicate the evils of 
over-legislation, but that they would mitigate 
them is hardly open to doubt. 


lt is worthy of note that several States of 
the Union are considering measures de- 
signed to check the * pernicious activity ” of 
law-makers. The Pennsylvania Bar Asso- 
ciation has prepared a bill for the appoint- 
ment of a commission of experts, whose duty 
it will be to revise and pronounce upon bills 
and proposed laws. The commissioners are 
to be three in number, and are to have the 
qualifications required in a justice of the 
Supreme Court. All bills are to be referred 
to it, and its report upon each must contain, 
first, a concise statement of the existing law, 
if any, upon the subject, and of the precise 
nature of the change proposed; second, 
whether any amendment is needed in sub- 
stance or in phraseology; third, whether it is 
consistent with constitutional and statutory 
requirements. Opinions may differ as to 
whether such a commission would do its 
work more intelligently and faithfully than it 
is done by the judiciary committees of the 
legislature, which are supposed to consider 
all these points. The trouble with the regu- 
lar committees is that they are too apt to be 
controlled by political influences in reporting 
bills referred to them. If some means could 
be devised to render this influence nugatory, 
the people would have cause to congratu- 
late themselves, because it is a well-known 
fact that the great bulk of bills introduced 
and given preference are intended to serve 
some private, partisan or local interest. The 
crying need is for more statesmanship and 
less partisanship in legislation. The New 
York State Bar Association might, with 
profit, take up this interesting and important 
question. 


The code of ethics of the medical, like that 
of the legal, profession, while unwritten, and, 
perhaps, from its very nature, incapable of 
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being reduced to a written system, is, or 
ought to be, none the less sacredly binding 
upon all honorable thereof. 
Physicians have, from time immemorial, been 
recognized as occupying peculiar relations to 
society. They not only have the health and 
life of the patient in their keeping, but in the 
practice of their profession necessarily come 


members 


into possession of secrets which they are ex- 
pected to hold sacred, to guard as carefully 
as they would their own personal reputation 
and honor. This, it should be remembered, 
is not based primarily upon the theory of the 
protection of the individual, either from the 
consequences of misfortune or misdeed, but 
rather that society may be saved from ex- 
posures which might shake it to its founda- 
tion without, in many if not most cases 
accomplishing any good purpose; for, so 
long as human nature is as it is, the merely 
animal part can never be eradicated, not if 
all the doctors in the world were to disclose 
all their secrets in a day. We are prompted 
to make these observations by the occur- 
rence of an unusually flagrant case of the 
violation of professional etiquette by a mem 
ber of the medical profession, who, after hav- 
ing been entrusted by an erring clergyman 
with the details of his secret crime, assisted 
in bringing into the world an illegitimate 
child, the fruit of the guilty liaison of the 
minister of the gospel and his domestic. 
What added still more to the sacredness of 
the obligation in this case was the fact that 
the doctor was a leading member of the flock 
of the erring divine. Entrusted. as we have 
said with the minister's terrible secret, his 
position was, indeed, a difficult and delicate 
one. Should he, as a medical practitioner, 
undertake the case and preserve the secret 
inviolate? or should he absolutely refuse to 
be mixed up with it, expose the duplicity of 
his pastor and insist that he be forthwith un- 
Or should he, still regarding the 
minister’s confidence as sacred, decline to 
take the case? Any one of these alternatives 
was open to him; but he could rot, with 
honor, assist the erring divine without also 
tacitly agreeing to be bound by the ethics of 
his profession and hold the secret inviolable, 
just as he would in the case of any other 


irocked? 





patient who came to him for aid. But what 
did this doctor do? He waited more than 
two years, and then, after the minister had 
been lulled into fancied security, and aiter 
the perhaps equally guilty woman had been 
happily married, he made the awful exposure; 
the clergyman, who was performing a large 
and important work, beloved, even idolized, 
by his congregation, was suddenly and with- 
out warning brought to the bar of justice, 
the grinning skeleton in his closet thrust 
forth into the light, and another human idol 
rudely shattered, the cause of Christianity 
dealt a cruel blow, and more than one happy 
home plunged into the depths of misery and 
despair. Upon the clergyman himself not 
much sympathy need be wasted, but what of 
the innocent ones who were, by this cruel ex- 
posure, forced to drain the cup of misery to 
its deepest dregs? Are they not entitled to 
our commiseration and pity? And what 
thought intrudes itself upon the mind when 
one thinks of the doctor who thus forced the 
cup to their trembling lips? Is he not to be 
despised and detested, fully as unfit to re- 
main in the profession he has disgraced as 
the minister whose fall made possible the 
denouement just witnessed? 


The Supreme Court of the United States, 
in a case coming from the Court of Appeals 
of New Orleans parish, La., recently passed 
upon the interesting question of the legal 
disabilities of dogs. George W. Sentell, of 
New Orleans, was the owner of a valuable 
registered Newfoundland bitch, which he 
kept for breeding purposes. While following 
him on the streets of the city, she stopped on 
the track of the New Orleans and Cowallton 
Railroad Company, and not observing the 
approach of an electric car, and, moreover, 
* being in a delicate state of health and not 
possessed of her usual agility,she was caught 
by the car and instantly killed.” Sentell sued 
the railroad company in a District Court for 
$250 damages, and recovered that sum. On 
appeal the Court of Appeals reversed the 
lower court, holding that Sentell should have 
shown a compliance with the State laws and 
city ordinance regarding dogs. A Louisiana 
statute provides that dogs are only to be re- 
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garded as personal property when duly 
recorded upon the assessment-rolls. Mr.Sen- 
tell’; dog was not so recorded, and two lead- 
ing questions arose: First, could his owner 
recover for the loss, and, secondly, was the 
Louisiana statute in question constitutional? 
In affirming the judgment of the Court of 
Appeals, the Supreme Court, through Mr. 
Justice Brown, who wrote the opinion, took 
pains to make clear the legal status of the 
dog, property in which is declared to be of 
an imperfect or qualified nature. They are 
not to be considered as being in the same 
plane with horses, cattle and sheep, in which 
the right of property is perfect and complete, 
but rather in the category of cats, monkeys, 
parrots, singing birds, and similar animals, 
kept for pleasure, curiosity or caprice. In 
other words, they have no intrinsic value — 
that is, common to all dogs and independent 
of the particular breed or individual. This is, 
of course, by common law. But the court 
thinks it is practically impossible by statute 
to distinguish between the different breeds, 
or between the valuable and the worthless, 
and therefore all legislation on the subject. 
though nominallyincluding the whole canine 
race, is really directed against the latter class, 
and is based upon the theory that the owner 
of a really valuable dog will feel sufficient in- 
terest in him to comply with any reasonable 
regulation designed to distinguish him from 
the common herd. The court continues: 

“ Although dogs are ordinarily harmless, 
they preserve some of their hereditary wolf- 
ish instincts, which occasionally break forth 
in the destruction of sheep and other help- 
less animals. Others, too small to attack 
these animals, are simply vicious, noisv, and 
pestilent. As their depredations are often 
committed at night. it is usually impossible 
to identify the dog or to fix the liability on 
the owner, who. moreover, is likely to be 
pecuniarily irresponsible. Tn short, the dam- 
ages are such as bevond the reach of indicial 
process, and legislation of a drastic nature is 
necessary to protect persons and property 
Such leg- 


from annovance and destruction. 
islation is clearly within the police nower of 
the State. While these regulations (in Louis- 
jana) are more than ordinarilv stringent, and 
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might be declared to be unconstitutional if 
applied to domestic animals generally, there 
is nothing in them of which the owner of a 
dog has any legal right to complain. The 
statute really puts a premium upon valuable 
dogs by giving them a recognized position, 
and by permitting the owner to put his own 
estimate upon them. The judgment of the 
Court of Appeals is affirmed.” 

The court thus clearly and correctly de- 
fines the legal status of the dog; but it will 
probably not be claimed that the law is per- 
fect. It is difficult to conceive a good reason 
for refusing to dogs such proud equality as 
would come from ranging them with thor- 
oughly domesticated animals, like common 
pigs and “setting” hens. Their services in 
watching and guarding property are of great 
value, alone entitling them to such recog- 
nition. But even though they were all “ kept 
for pleasure, curiosity or caprice,” they would 
be on a par with many other so-called luxu- 
ries which the laws have always recognized. 
Give the dogs a chance. 


The Supreme Court of New Jersey recently 
rendered an extraordinary decision respect- 
ing the rights of railroad travelers, in which 
they depart from well-established principles 
and precedents, laying down the rule that 
the rights of a passenger must be measured 
by the contract made with the company, and 
that it is of no consequence whatever that 
the conditions annexed to the contract are 
onerous and unreasonable — that, so long as 
the parties were competent to contract, the 
agreement could not be altered by either 
party, nor by the courts. It has been the 
general rule, uniformly adhered to, that, ow- 
ing to the quasi-public character of common 
carriers, the conditions printed on the tickets 
are only binding upon passengers when the 
same are reasonable and consonant with 
public policy. This rule would seem to be 
clearly more just, as well as equitable, than 
the one more recently declared by the New 
Tersey Supreme Court. 


The recurrence of the movement, in the 
New Jersey legislature, to alter the law so as 
to abate the scandal concerning marriages in 
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the city of Camden, again sees the clergymen 
of that city arrayed against it, on the alleged 
ground that their rights are being invaded. 
But there is reason to believe that their oppo- 
sition to the proposed reform is really based 
on the ground that their income would 
thereby be decreased. It is a well-known 
fact that several thousands of dollars are paid 
into the pockets of the Camden ministers an- 
nually by people who cross over the Dela- 
ware from Philadelphia in order to evade the 
Pennsylvania law, which requires them to 
obtain a license before getting married. It 
is this sum of money which induces the Cam- 
den clergymen to appear in force at Trenton 
every time a marriage license bill is intro- 
duced, and to oppose the bill with might and 
main. This fact is not at all creditable to the 
cloth. One of the opposing clergymen de- 
clared that the bill was not drawn in the 
interest of New Jersey, but rather for Penn- 
sylvania, where the license fee is but 50 cents. 
“ This,” he solemnly declared, “ will cause 
numberless people to go across the river in 
order to save the extra 50 cents. I have mar- 
ried many people who did not have a cot to 
lie on, and who embarked on the matri- 
monial sea without as much as a dollar.” If 
this be true, it is high time that some ob- 
stacles were placed in the way of such hasty 
and ill-advised alliances, and no wonder that, 
in so many instances, marriage proves a fail- 
ure. Marriage licenses are already required 
in forty-one States of the Union, and New 
Jersey ought to get into line, in spite of the 
opposing clergymen and anv possible reduc- 
tion of their income. 


The declaration that the law is a laggard 
science ought not to carry much weight, in 
view of the many innovations constantly be- 
ing witnessed. Not long ago attention was 
called to the employment of the X rays to 
settle a mooted question of fact, and now we 
are confronted with the novel possibilities in- 
volved in the influence of applied science in 
another direction, upon legal evidence. This 
was an attempt to present to a jury the 
sounds registered by a graphophone. It was 
in a suit for damages against a railroad com- 





pany by an owner of real estate, who claimed 
that his property was injured by the noise of 
passing trains. As part of the evidence in 
support of his claim, the plaintiff proposed to 
turn loose upon the ears of the jury the 
jargon of sounds registered upon the sensi- 
tive cylinders. The learned judge trying the 
case was naturally somewhat perplexed as to 
the proper ruling on so novel a proposition. 
It is evident that modern ingenuity is pre- 
pared to invade court-rooms, and to have im- 
portant effect upon the interpretation of the 
law and the decision of legal issues. 


The passage by the New York legislature 
of the so-called Anti-Railroad Ticket Scalp- 
ing bill marks an important step in a long- 
needed reform. ‘There is reason to believe 
that by some legislators the measure was at 
the outset regarded as another “ corporation 
strike,” but the advocates of the bill suc- 
ceeded in silencing all opposition and in pass- 
ing the measure by a decisive vote, thus 
declaring illegal a vocation which has long 
been recognized as provocative of crime. 
where crime did not actually enter into the 
conduct of the business. The demand of the 
railroad corporations for the enactment of 
this measure was entirely proper, and justi- 
fied by the well-known fact that most serious 
abuses connected with transactions in rail- 
road tickets have long existed. The States 
of Pennsylvania, New Jersey, Illinois, Indi- 
ana, Montana and Texas have already legis- 
lated on the subject, and the Federal bill, ap- 
plying to all interstate railroads, which is 
pending in congress, will, when passed, go 
far toward completing the good work. 


In the recent case of Day v. City of Law- 
rence (Massachusetts Reports, vol. clxvii., 
part 2), the Supreme Judicial Court affirmed 
the constitutionality of Pub. Sts., c. 11, § 5, 
cl. 6, exempting from taxation “ household 
furniture not exceeding $1,000 in value,” and 
held that the exemption applies to all furni- 
ture appertaining to a dwelling house, and 
bought and kept for use in the household, in- 
cluding that used in sleeping-rooms occupied 
by boarders. The words used, the court 
holds, do not mean necessary furniture only, 
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but all the furniture, furnishings and utensils 
of the dwelling, and in the construction of a 
will they have been held to include bronzes, 
statuary and pictures used to adorn a home, 
if in accord with the means and style of living 
The fact that a large 


of the householder. 
portion of the furniture was kept in sleeping- 


rooms used solely by occasional guests or 
permanent boarders, did not take it out of 
the exemption. 
are held, under the decisions of Massachu- 


Indeed, permanent boarders 


setts, to be part of the householder’s family, 
and entitled to the protection of the house as 
their castle, as part of the family. So, too, 
the householder retains possession of the 
rooms occupied by his lodgers, and of the 
furniture in them, and a mere lodger in the 
house of another is not a tenant or an occu- 
pier of a house. 


An interesting question as to the effect of 
a mutual mistake in the matter of a convev- 
ance of property in performance of an ante- 
nuptial contract was decided by the Supreme 
Court of Massachusetts recently, in the case 
of James H]. Ogden and Others v. Margaret 
McHugh and Another. When the contract 
in question was executed, and when the cere- 
mony of marriage was performed, Margaret 
and Ogden both believed that James Me- 
Hugh, her former husband, was dead, and 
remained in that belief down to the time of 
the death of Ogden, five years later, though 
in fact James McHugh was and is now liv- 
ing, and no divorce between him and Mar- 
garet was ever had. The court held that the 
heirs-at-law could bill in 
equity to have the conveyance set aside, 


not maintain a 
upon discovering the existence of the former 
husband, because they had no better right 
than he would have had, if living. When 
Ogden performed the contract he knew of 
the fact that the only evidence of the death of 
the former husband was his absence from the 
year 1876 until the time of the marriage, in 
1888. He took the chance that the former 
husband was vet alive, and he was equally 
responsible with the defendant for all the 
consequences to her and to himself resulting 
from the marriage ceremony and his living 
with her as his wife. 





IMPRISONMENT FOR DEBT. 





(Continued from last week.) 

It is very probable that the poets and play- 
wrights of Shakespeare’s time — Marlowe, Mas- 
singer, Green, Peele, and their fellows, boon com- 
panions all, brawlers and tavern-haunters, all of 
whom consorted with men of low lives — felt the 
force and reality of the English Poor Debtors’ law 
in operation during the period when they flour 
ished. There is an imploring letter, signed by 
Massinger, which came, in all probability, from 
some tight prison for debt. 

Mention of Shakespeare brings up the recollec- 
tion that the “ Fat Knight,” Falstaff, because of 
the social slights he inflicted upon his landlady (in 
“ King Henry IV.”) was arrested for debt, but 
saved himself, by a renewal of his blandishments, 
from being actually 

It is known that Smollett, at one time, stung a 
person in power with a biting paragraph, and for 
this sting spent some three months in the King’s 
Bench prison. It is also known that some of the 
sketches that appear in his “ Roderick Random,” 
which novel was written in 1748, are of and from 
The hero, Roderick Random, 
was arrested on a tailor’s bill of £50. The tailor 
refused to be amused, and could not be frightened 
by loud oaths. The circumstances were as fol- 
lows: Roderick was in desperate straits (where is 
the hero who has not been?), and upon consulta- 
tion with his ingenious friend, Banter, he was ad- 
vised to take two or three suits of rich clothes, as 
he still had credit with the tailor, and.convert 
them into cash by selling them at half price to a 
salesman in Monmouth street. Roderick was san- 
guine enough to think that he would soon be in 
funds, and so made himself easy as to his honesty 
in the matter. A player, having purchased one of 
the suits exposed for sale, appeared in it on the 
stage one night. The tailor happened to be pres- 
ent, and, recognizing his own goods, he inquired 
into the affair, and discovered the whole contriv- 
ance. The hero was taken into custody, and he 
himself thus proceeds: “I refused to go to a 
sponging-house, where I heard there was nothing 
but the most flagrant imposition, and, a coach be- 
ing called, was carried to the Marshalsea, attended 
by a bailiff and his follower, who were very much 
disappointed and chagrined at my resolution.” 
Smollett was probably employing the perceptive 
faculty in the description of the interior of the jail, 
which he then gives. The narrative of Mr. Melo 
poyn, who was living on the “common side” of 
the jail, is very interesting. This gentleman was 
an excellent poet. He had also composed a trag- 
edy, which, however, he had peddled and marketed 
with very much discouragement and no success. 
Failing to sell his tragedy, and having contracted 
obligations on the faith of its prospective sale, 


restrained of his liberty. 


Smollett’s own life. 
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he was imprisoned for debt. To use the 
hero’s own language again: “I saw a number of 
naked, miserable wretches assembled together. 
We had not been here many minutes when a 
figure appeared, wrapped in a dirty rug, tied about 
his loins with two pieces of list of different colors, 
knotted together, having a black, bushy beard, and 
his head covered with a huge mass of brown peri- 
wig, which seemed to have been ravished from 
the crown of some scare-crow.” This apparition 
was the unfortunate Mr. Melopoyn. The 
also contains a very interesting account of the 
loquacious Miss Williams, a member of the sister- 


novel 


hood of the streets, and of her intimate acquaint- 
ance with bailiffs and prisons 


“Amelia” opens with a prison scene. This novel 


Dr. Johnson read from beginning to end without | 


once stopping. He said of it that it was “ per- 
haps the only book of which, being printed off 


betimes one morning, a new edition was called for | 
The character of Amelia is the most | 
Captain Booth, inthis | 


before night. 
pleasing of allthe romances.” 
novel, was twice arrested for debt, though he got 
no further than a bailiff’s house in Gray’s Inn 
lane. We are given instances of the stratagems 
and force used by the bailiffs of the period in mak- 
ing arrests. There was a certain territory called 
“the verge of the court,” which was sanctuary for 
debtors, but in this territory the debtors had to 
huddle close, for they were well watched. Refer 
ences are made in the course of the narrative to 
the one day of the week in which all parts of the 
town were indifferent. Needless to say, this day 
was Sunday; and immunity from arrest on that 
day was conferred by the statute 29 Car. 11, C. 7. 
Captain Booth was lured from his house and from 
the “ verge,”’ under the idea that his wife had been 
suddenly seized with an illness while on an er- 
rand. Once outside the -“ verge,” the captain was 
laid hold of without any ceremony. He addressed 
himself to the bailiff, and the latter replied as fol 
lows: “ Well, sir, and whither am I to go with 
““O, anywhere, where your honor pleases.” 
“Then suppose we go to Bruno’s coffee house,” 
‘No,” answered the bailiff. 
will not that’s in the verge of the 
court.” ‘‘ Why, then, to the nearest tavern,” said 
Booth. “ No, not to a tavern,” cries the other; 
“that is not a place of security; and you know, 
I have been 
Come, sir: 
you must go to my house if you please.” “ With 
all my heart,” answered Booth, “ if it be anywhere 
hereabouts.” “O, it is but a little ways off,” re 
plied the bailiff, “It is only in Gray’s Inn lane, 
just by, almost.” The bailiff then called a coach, 
and desired the prisoner to walk in. The prisoner 
was treated civilly —that is, they neither struck 
him nor spat in his face. 


you?” 


said the prisoner. 


“that do; 


captain, that your honor is shy cock. 
after your honor these three months. 


Upon the prisoner’s arrival at the bailiff’s house 








the bailiff began his work of extracting gratuities 
for coach-hire, for punch, and for the like. A 
messenger was supplied Booth at his request, that 
he might inform his wife of his arrest and where- 
abouts. “Poor men always use messengers in- 
stead of the post,” said Thackeray. 
wish expressed by the bailiff to see Booth re- 


Despite the 


leased, this same messenger was ordered by this 
same bailiff to stay his errand for Booth, and to 
first call upon two or three other bailiffs, and as 
many attorneys, in the endeavor to load the pris 
oner with as many actions as possible, to the profit 
of the said bailiff, of course. 

The bailiff applies himself to the selling of drink 
to the imprisoned captain. “I have told you, sir, 
I never drink in the morning,” cries Booth a little 
peevishly. “No offense, I hope, sir,’ said the 
bailiff; ““I hope I have not treated you with an in- 
civility. I don’t ask any gentleman to call for 
liquor in my house, if he does not choose it: nor | 
don’t desire anybody to stay here longer than they 
have a mind to. Newgate, to be sure, is the place 
for all debtors that can’t find bail. I know 
civility is, and I scorn to behave myself unbecom- 


what 


ing a gentleman; but I’d have you consider that 
the twenty-four hours appointed by act of parlia- 
ment are almost out; and so it is time of thinking 
of removing. As to bail, I would not have you 
flatter yourself, for I know very well there are 
other things coming against you; besides, the sum 
you are already charged with is very large, and | 
must see you in a place of safety. My house is no 
prison, though I lock up for a little time in it, in- 
deed, when gentlemen are gentlemen, and likely 
to find bail, I don’t stand for a day or two: but I 
have a good nose at a bit of carrion, captain. | 
carrion to Newgate 


not carried so much 


without knowing the smell of it.” 


have 


After this very promising opening, it is not sur 
prising that the bailiff and prisoner soon came to 
blows. 

At the time of the captain’s second arrest the 
bailiff, being called upon to vindicate his calling, 
delivers himself in this very lucid manner: 

“T am all for liberty for my part.” “Is that so 
consistent with your calling?” cries Booth. “1 
thought, my friend, you had lived by depriving 
men of their liberty.” “ That’s another matter,” 
cries the bailiff; “that’s all according to law, and 
in the way of business. To be sure, men must be 
obliged to pay their debts, or else there would bx 
ar: end of everything.” 

Booth desired the bailiff to give him his opinion 
of liberty; upon which he hesitated a moment, and 
then cried out: “ O, it is a very fine thing: it is a 
very fine thing, and the constitution of England.” 

Booth told him that by an old constitution of 
Fngland he had heard that men could not be ar 
rested for debt. To which the bailiff answered. 
that must have been very bad, “ because, as why, 
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would it not be the hardest thing in the world if a 


man could not arrest another for a just and lawful 
debt? Besides, sir, you must be mistaken, jor how 
could that ever be? Is not liberty the constitution 


of England? Well, is not the constitution, as a 


man might say, whereby the constitution, that is the | 


lay and liberty, and all that ——” 

Booth had a little mercy upon the poor bailiff 
when he found him rounding in this manner, and 
told him he had matter very clear. 
Finally, the wicked lawyer and the forged will 


made the 


were found out, the captain was relieved, and | 


there were no more arrests for debt. 


His 


literary output was enormous, and yet his com- 


and indefatigable to the degree of genius. 


mercial activity was seldom ever interrupted, but, 
as is well known, he was unfortunate all around. 
Our knowledge of his life is by no means as 
accurate and pleasant as it might have been had 
he himself been more truthful in his confidential 
It has been said of him that “ he could 
lie like the truth,” and, further, that ‘he was a 


Of himself 


moments. 


story-teller in more senses than one.” 
he said: 
“No man hath tasted differing fortunes more, 
For thirteen times have [ been rich and poor.” 
Early in life it is quite certain that Defoe found 
it necessary to flee from his creditors and hide in 
Bristol. 
as “the Sunday gentleman,’ because he appeared 


There is a story that he was known there 


on that process-resting day, and on that day only. 
in fashionable attire, being kept indoors the rest 
He himself 
says he compromised and ultimately settled these 
early debts. Politics landed him in 
Newgate prison, and not once alone. In this con- 
nection he said of himself: 

“Tf a stranger taps me on the shoulder in the 
street, I at once turn round and walk toward New- 
gate, purely from force of habit.” 

While in Newgate, Defoe published the “ Re- 
view,” a little newspaper or newsletter In this 
publication he called the attention of the legisla- 


of the week for fear of the bailiffs. 


afterwards 


ture to some flagrant abuses in connection with 
the prison. 

Defoe was released from Newgate on condition 
that he keep silence on political topics for several 
years, or, at least, “ not write what some people 
might not like.” He was in hiding the last two 
vears of his life, and the opinion held by most is 
that debts were the cause of this secreting. At 
his death a creditor cited the next of kin to appear 
and take upon themselves the burden of adminis- 
tration. On default thereof, she applied for the 
issuance of letters to herself. Defoe had, previous 
to this, however, with his usual prudence and 
energy, made what he thought to be proper con- 
veyances of his property. He nevertheless passed 
through all his troubles to write “ Robinson 


| is not near so good. 





Crusoe,” which classic some one has characterized 
as a story that has exercised more influence on the 
English-speaking race than any other story, and 
yet it neither draws a laugh nor a tear. 

Defoe made his debts actual pieces in his politi- 
cal game. His poverty, apparent, if not real, ef- 
fectually screened his employment under govern- 
ment. He would journeyto Scotland or elsewhere, 
on secret missions under appointment from the 
queen, wiping his eyes at the hardship of having 
to flee from his creditors. 

In Defoe’s “ Journey Through England ” (1722), 


| we find the following quaint passage: ‘“ The King’s 
Daniel Defoe was a restless man, and versatile | 


Bench is in Southwark; its rules are more exten- 
sive than those of the Fleet, having all St. 
George’s Fields to walk in, but the prison-house 
By a habeas corpus you may 
remove yourself from one prison to another; and 
vast 
for 


are in for 
the 


their 


some of those gentlemen that 


sums, and probably for life, chose one 


their summer and the other for winter 
habitation.” 

Wycherly, the dramatist, languished in the Fleet 
for seven years because of his unpaid and ne- 
glected debts —and this despite his interest and 
intimacy with the notorious Duchess of Cleveland, 
the king’s mistress. James the Second happened 
in one evening on a production of Wycherly’s 
clever but licentious comedy, ‘“* The Plain Dealer.” 
So pleased was he with the performance, and so 
touched by the fate of the writer, whom he proba- 
bly remembered as one of the gayest and hand- 
somest of his brother's courtiers, that he paid the 
fellow’s debts, and, moreover, adding gratuity to 
kindness, settled £200 a year upon him. 

Wycherly’s jail experience proves that the ser- 
geant (in prologue to “The Rivals’) spoke the 
truth when, representing the plaintiff in the case 
of Profit v. Fame, he said: ‘‘ In adverse days this 
wig is warmer than a bush of bays.” 

The the court of 
Charles the Second had to keep constant watch 
and ward against tailors and bailiffs. Beau Field- 
ing was at one time saved from the hot pursuit of 
process-servers only by putting his long legs to 
the best pace that his frills and furbelows would 
permit, and by having the officers on guard at St. 
James Palace, his friends, to whom he ran, drive 
his pursuers away at the point of drawn swords. 

Theodore Hook, the wit, served for a season as 
the Later we 
find him undergoing a rigid examination before 
the colonial audit board, the finding of which 
was that Hook was a debtor of the government. 


dandies of days and 


gay 


treasurer of island of Mauritius. 


He spent nine months in a sponging-house for 
this offense, under a writ of extent, only exchang- 
ing that residence for a closer one in the Bench 
itself, or the “rules” thereof. He was liberated 
in 1825, upon the understanding that the govern- 
ment should be if and Hook 


reimbursed when 
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found himself able to do so. I do not know that 
history records what his subsequent ability was or 
just how the same was exercised. 


The last days of Richard Brinsley Sheridan | 
At this period he | 
was out of parliament, and could not plead mem- | 


were made fearful by his debts. 


bership therein in avoidance of arrest. 
found their way to the pawnbrokers. 


His books 


Joshua Reynolds himself, passed away from him. 


In 1813 Sheridan was haled to a sponging-house in | 


Tooke’s Court, Cursitor where he re- 
mained two or three days. Tom Moore is author- 
ity for the statement that when Sheridan reached 
home after this experience he burst into a pas- 
sionate and uncontrollable fit of weeping at what 
he termed the “ profanation” of his person. After 
this writs and executions came in swift succession. 
In a letter to Rogers, his friend, Sheridan wrote: 
“They are going to break into Mrs. S.’s room 
and take me. For God's sake let me see you.” A 
sheriff's officer at last made his way to the dying 


Street, 


man’s bedside, and actually essayed to carry him 
off in the blankets. The attendance 
managed to avert this threatened outrage by the 
use of counter-threats and strong persuasion. 
Though his friends thus forgot him in his last 
moments, Sheridan had the post-mortem satisfac- 
tion of being borne to the grave by a noble crew 


doctor in 


of earls, dukes and lords. 
Sheridan’s qualities, moral and physical, have 
been well glanced at in the following two lines: 


“ Good at a fight, but better at a play; 
God-like in giving, but —the devil to pay.” 

During the “jubilee year” (1809) a popular 
form of expressing happiness at the reign of an 
easy king was the raising of funds for the release 
of prisoners confined for small debts. A “ Society 
for the Relief of Prisoners for Small Debts” ex- 
isted during this year; and we find the king him- 
self contributing £2,000 out of his privy purse for 
this purpose, to show how he felt about it. 

Charles Mathews, the comedian, whose humor 
was so much admired by Leigh Hunt, in propos 
ing the toast of “The Army and Navy” at 
farewell banquet, observed: “I have never been in 
the army, though I have been in many a mess; 


ms 


and the only chance I ever had of joining the 
navy was once when I had a narrow escape of 
getting into the Fleet.” 

Purchas, who, in the reign of James the First, 
had spent his life in travels and study to form his 
“ Relation of the World,’ when he gave it to the 
world, for the reward of his labors was thrown 
into prison at the suit of his printer. Rushurst, 
the author of “ Historical Collections,” passed the 
last years of his life in jail, where, indeed, he died. 
Simon Ockley, a learned student in Oriental liter- 
ature, after having devoted his life to Asiastic re 


The pre- | 
cious portrait of his beautiful first wife, the sweet | 
songstress, Miss Linley, from the brush of Sir | 





— 


searches, had the mortification of dating the pref- 
ace of his great work from Cambridge Castle. 
where he was confined for debt. Ockley observes: 
“ Young men will hardly come in on the prospect 
of finding leisure in a prison to transmit those 
papers for the press which they have collected 
with indefatigable oftentimes at the 
expense of their rest and all the other conven- 
iences of life, for the service df the public — no, 
though I were to assure them from my own expe- 
rience, that I have enjoyed more true liberty in 
six months here than in thrice the same number 
Sydenham, who worked many 
years on a laborious version of Plato, died in a 
Lydiat, whom Dr. Johnson re- 
“a learned scholar,” wrote his “ Anno- 
tations on the Parian Chronicle” 
in the King’s Bench for debt. 


labor, and 


of years before.” 


sponging-house. 
fers to as 
while confined 
In our times it is certain—for it has been 
proved —that traders will not trust a penniless 
literary man any more than they will any other 
penniless creature. 
cant, however, that the writers of the present have 
introduced themselves into literary activity and 
profit from some profession or pursuit which was 


Along this line, it is signifi- 


not itself abandoned, if at all, until money success 
in literature has been assuredly attained. We even 
now speak of “ Dr.” A. Conan Doyle; and Stanley 
J. Weyman, and Anthony Hope (Hawkins) are 
lawyers. S. R. Crockett is a Scotch minister, and 
I should like to hear him preach. Ian Maclaren 
also preaches the Word. This seems to show that 
men are unwilling to sacrifice all for literature, 
Thus literature, among 
those who are really its followers, is now a diver- 


pure and simple, as of old. 


sion and not a pursuit; and it does not become 
the latter until profitable demands for production 
Such literature is diverting, as be- 
rather than permanent, as 


are made. 


comes a diversion, 
becomes a pursuit. 
Clerical prisoners for debt living within the rules 
of the Fleet claimed, quite continuously, appar- 
ently, that they were exempt from the jurisdiction 
of the 
upon perform marriages without banns or license. 
In 1616 this style of marriage flourished. The 
competition was so strong at that period that 
reading, ‘Weddings Performed Cheap 
were common in the windows of taverns 
Touts were 


3ishop of London, and they would there- 


signs 
Here,” 
and bailiffs’ houses near the prison. 
employed to bring in the customers, the nomi- 
nally-imprisoned parson would marry them, and 
the landlord would act as clerk. 

The bidding for custom is illustrated in the fol- 
lowing advertisement of the time: 

“ch. a 
“ At the true Chapel 

“at the old Red Hand and Mitre, three doors 
from Fleet Lane, and next door to the White 
Swan: Marriages are performed by authority of 
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the Reverend Mr. Smyson, educated at the Uni- 
versity of Cambridge, and late Chaplain to the 
Earl of Rothes. 

“N. B.— Without Imposition.” 


The “N. B.” is quite modern in its implied 
declaration that “ none others are genuine.” 

During four months in 1705, 295 of these mar- 
riages were performed. The Grub Street Journal 
of January, 1735, tontains the following: 

“ There are a set of drunken, swearing parsons, 
with their myrmidons, who wear black coats, who 
pretend to be clerks and registers of the Fleet, 
and who ply about Ludgate Hill, pulling and fore- 
ing people to some peddling ale-house or brandy- 
shop to be married, even on a Sunday stopping 
them as they are going to church, and almost tear- 
ing their clothes off their backs.” 

Temporary husbands were frequently hired at 
the Fleet by women who were desirous of defeat- 
ing actions of debt by pleading coverture. Refer- 
ences to that practice are found in the contempo- 
rary literature. In “ Roderick Random,” Beau 
Jackson, whom Roderick finds in jail, told the 
latter that he had been arrested for the debts of a 
common woman of the town, who “ decoyed him 
into matrimony in order to enjoy the privilege of 
a femme covert.” In the same novel the apothe- 
cary’s daughter was married to Squire Gawky at 
the Fleet. “On a pretense of going to a play, 
they drove to the Fleet, where they were coupled.” 
Readers will recollect that had the lady been more 
exact and circumspect in her relations, she would 
have been wedded to O’Donnell, and not to 
Gawky. 

There is an old print of the eighteenth century 
showing a wedding at the Fleet. The parson is 
seen advancing with outstretched hands, but 
whether in welcome or for compensation is not 
plain. A landlord, with his apron on, is handing 
the lady from the coach in a familiar, embracing 
manner. In 1702 the Bishop of London attempted 
to break the practice, but it was not until the pas- 
sage of an act of parliament in 1854 that the thing 
really ceased. 

I found the following original certificate in the 
archives of the British Museum: 

“ At the Hand and Pen and Golden Pott at the 
Ditchside, Epwarp SkIRING of St. James, Coach- 
man and Batchelor, and SARAH SIMKINS, of the 
same place, were married at the Fleet, London, on 
the 23 day of February, 1727, according to the 
Rites and Ceremonies of the Church of England, 
as appears by the Register in the custody of Jno. 
Floud, Min. MATTHIAS WILSON, Cler.” 

Evidently somebody was careless with respect to 
this documentary evidence of the conjugal rela- 
tions of Edward and Sarah. The certificate itself, 
however, looks well and reads regular. 

These “ Fleet marriages” were always rather 
“rum” affairs, for it seems to have been an es- 








sential part of their celebration that the parties 
and celebrants visit some tavern neighboring the 
Fleet —if they were not already in one —and 
there drink to the occasion. The Gretna Green 
marriages, of which we have heard so much, were 
things of a different class, and the two should not 
be confounded. It was the law of Scotland that 
all that was necessary to the validity of a marriage 
ceremony was a declaration of the contracting 
parties, before witnesses, of a willingness to 
marry — license, banns and priest were dispensed 
with. This declaration was generally made to the 
village blacksmith, at Gretna Green, just over the 
border. These marriages had a sort of Lochinvar 
complexion, and there was honesty and romance 
about them. They should have had,and they seem 
to have had, the patronage of ladies who were 
commanded to marry “ laggards in love and das- 
tards in war.’ Burns followed his country’s cus- 
tom with his Highland Mary, but if memory 
serves well, God and a running brook were the 
only witnesses to his ceremony. I will have done 
with the common sin of digression by reminding 
how Lydia Languish bemoaned her 
loss of a Gretna Green ceremony to Julia, when 
she found out that Ensign Beverly and Captain 
Absolute were identical. The Gretna Green mar- 
riages were abolished by act of parliament in the 
year 1856. The “ Fleet marriages,” however, were 
entirely unromantic, vicious in their easiness, and, 
of course, many times were performed by persons 
not really in orders; and, further, the obligation 
of them seemed to set very easily upon the parties 
concerned. Some notables, nevertheless, indulged 
in matrimony through the medium of the Fleet. 
Edward Wortley Montague (Lady Mary’s son) 
was married in the Fleet. as was Charles Churchill, 
the poet. 

We reach Dickens. How many eyes have mois- 
tened and dimmed over Little Dorritt, “* The Child 
of the Marshalsea!”’ But let us turn to the gayer 
Pickwick. 

The action of Bardell v. Pickwick having termi- 
neted disastrously, it was ordered “that the body 
of Samuel Pickwick be confided to the custody «f 
the tipstaff, to be by him taken to the warden of 
the Fleet prison, and there detained until the 
amount of the damages and costs in the action of 
Bardell against Pickwick were fully paid and satis- 
fied.” We are then given a view of the interior of 
the Fleet, and we may rely upon Dickens’ force 
as being faithful. 

“Mr. Tom Roker, the gentleman who had ac- 
companied Mr. Pickwick into prison, turned sharp 
around to the right when he got to the bottom of 
the little flight of steps, and led the way through 
a little iron gate which stood open, and up an- 
other short flight of steps, into a long, narrow 
alley, dirty and low, paved with stone, and very 
dimly lighted by a window at each remote end. 


readers 
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“* This,’ said the gentleman, thrusting his hands 
into his pockets, and looking carelessly over his 
shoulder to Mr. Pickwick, ‘this here is the hall 
flight.’ 

“* Oh,’ replied Mr. Pickwick, looking down a 
dark and filthy staircase, which appeared to lead 
to a range of damp and gloomy stone vaults be- 
neath the ground, ‘and those, I suppose, are the 
little cellars where the prisoners keep their small 
quantities of coals. Ah! unpleasant places to have 
to go down to, but very convenient, I dare say.’ 

“*Yes, I shouldn’t wonder if they were con- 
venient,’ replied the gentleman, ‘ seeing that a few 
people live down there pretty snug. That’s the 
Fair, that is.’ 

“* My friend,’ said Mr. Pickwick, ‘you don't 
really mean to say that human beings live down in 
those wretched dungeons?’ 

“*Don’t I?’ replied Mr. Roker, with indignant 
astonishment. ‘ Why shouldn’t I?’ 

“*Live—live down there!’ exclaimed Mr. 
Pickwick. 

“* Live down there! Yes, and die down there, 
too, very often!’ replied Mr. Roker. ‘And what 
of that? Who’s got to say anything agin it? Live 
down there! yes, and a very good place to live 
in, ain’t it?’ 

“As Mr. Roker turned somewhat fiercely upon 
Mr. Pickwick in saying this and, moreover, ut- 
tered, in an excited fashion, certain unpleasant in- 
vocations concerning his own eyes, limbs and 
circulating fluids, the latter gentleman deemed it 
advisable to pursue the discourse no further.” 

In slang phrase, Mr. Pickwick was very soon, 
very easily, and very completely “ buncoed;”’ and 
here is the way it happened — and the incident is 
an evidence of prison practices — and a description 
of keener humor has never been written: 

“* Well, but come,’ said Mr. Swangle; ‘this is 
dry work. Let’s rinse our mouths with a drop of 
burnt sherry. The last comer shall stand it, 
Mivins shall fetch it, and I'll help to drink it. 
That’s a fair and gentlemanly division of labor, 
anyhow — curse me!’ 

“Unwilling to hazard another quarrel, Mr. 
Pickwick gladly assented to the proposition, and 
consigned the money to Mr. Mivins, who, as it 
was nearly eleven o'clock, lost no time in repair- 
ing to the coffee-room on his errand. 

“*T say," whispered Mr. Swangle, the moment 
his friend had left the room, ‘ what did you give 
him?’ 

“* Half a sovereign, said Mr. Pickwick. 

“He's a devilish pleasant gentlemanly dog,’ 
said Mr. Swangle; ‘infernal pleasant. I don’t 
know anybody more so; but——’ here Mr. Swan- 
gle stopped short and shook his head dubiously. 

“Vou don’t think there is any probability of 
his appropriating the money to his own use?’ 
said Mr. Pickwick. 








—— 


“*Oh, no — mind, I don’t say that; I expressly 
say that he is a devilish gentlemanly fellow, said 
Mr. Swangle. ‘ But I think, perhaps, if somebody 
went down, just to see that he didn’t drop his beak 
into the jug by accident, or make some con- 
founded mistake in losing the money as he came 
up stairs, it would be as well. Here, you, sir, just 
run down stairs and look after the gentleman, will 
you?’ 

“ This request was addressed to a little, timid- 
looking, nervous man, whose condition bespoke 
great poverty, and who had been crouching on his 
bedstead all the while, apparently quite stupefied 
by the novelty of his situation. 

“*Vou know where the coffee-room is,’ said 
Swangle; ‘just run down and tell that gentleman 
you've come to help him up with the jug. Or 
stop — I'll tell you what; I'll tell you how we'll do 
him,’ said Swangle, with a cunning look. 

“* How?’ said Mr. Pickwick. 

“*Send down word that he is to spend the 
change in cigars. Capital thought. Run and tell 
him that; d’ye hear? They shan’t be wasted,’ con- 
tinued Swangle, turning to Mr. Pickwick; ‘I'll 
smoke ’em.’ 

“* This manceuvring was so exceeding ingenious 
and, withal, performed with such immovable 
composure and coolness, that Mr. Pickwick would 
have had no wish to disturb it even if he had the 
power.” 

Charles Dickens is eloquent when speaking 
about the “ Poorside” of a debtor’s prison. He 
tells of the iron cage, formerly in the wall of the 
Fleet, within which was posted some prisoner of 
hungry looks, who, from time to time, rattled a 
money-box, and exclaimed in a mournful voice, 
“ Pray, remember the poor debtors; pray, remem- 
ber the poor debtors.” The receipts of the box, 
when there were any, were divided among the poor 
debtors; and the men on the poor side relieved 
each other in this degrading office. Readers of 
Victor Hugo’s “Notre Dame” will recall the 
walled-up cage, the “ rat-hole,”” in which Esmer- 
alda’s mother immurred herself upon the loss of 
her child. This custom is referred to in No. 82 of 
the ‘Spectator,’ attributed to Steele himself: 
“ Passing under Ludgate the other day, I heard a 
voice bawling for charity’’—and a_ half-crown 
went into the box, as we would expect. 

By MARSHALL VAN WINKLE, New Jersey Bar 

(Concluded next week.) 
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POETRY IN COURT RECORDS. 


Junces Not INFREQUENTLY CiTE Famous LINES 
IN THEIR OPINIONS. 


TP OETRY, in the opinion of the judges of the 

Supreme Court of the State of Missouri, is 
one of the features that has been observed and 
brought to light by a St. Louis judge. 
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Those not versed in law think that the nearly 
two hundred volumes of Supreme Court reports | 
coiitain nothing but learned and dry dissertations 
on law. They possess a terror for the layman, but 
to a careful jurist they are read, enjoyed and 
digested as rapidly as they are issued. 

Judge James E. Withrow, of the Criminal Di- 
vision of the St. Louis Circuit Court, not only 
detected the legal points, but in his readings made 
notes and showed a reporter where four different 
judges resorted to poetry in rendering their opin- 
ions On important cases. 

Judge Gantt rendered the opinion in the case of 
Charles Wisdom, the negro who was hanged for 
the murder of Edward Drexler at 818 Pine street 
on April 24, 1892. Wisdom was sentenced to hang 
Judge court, the 
carried to the Supreme Court. 


in Edmund's and case was 

It appeared that in the course of the examina- 
tion of a witness in the trial court, he was asked to 
tell what happened when he went down to the 
morgue by the dead body of the deceased, when a 
witness, John Williard, and defendant, were there 
prior to the inquest 

The witness answered that they were told to put 
their hands on Mr. He did so, but de- 


The action of the court in 


Drexler. 
fendant wouldn't do it. 
admitting this testimony was assigned as error by 
the defendant. In this case the court said: “ The 
request to touch the body was evidently prompted 
by the old superstition of the ordeal of the bier in 
Europe in the middle ages, which taught that the 





body of a murdered man would bleed freshly when 
touched by his murderer, and hence it was re- | 
sorted to as a means of ascertaining the guilt or 
innocence of a person suspected of a murder. 
“This superstition has not been confined to one 
among the Ger- 
mans, prior to the twelith century, and is recorded 
in the ‘ Nibelungenlied,’ the great epic poem of 


nation or people. It obtained 


that country, in the incident in which the mur- 
dered Seigfried is laid on his bier, and Hagen is 
called on to prove his innocence by going to the 
but at the 
wounds bleed afresh. That it dominated the Eng- 


corpse, his approach dead chief's 
lish mind is attested by the passage of Matthew 
Paris, that when II. died at Chinon, in 
* . . ° 

1189, his son and successor came to view his body, 
and immediately the blood 


flowed from the nostrils of the dead king as if his 


Henry 


as he drew near, 


spirit was so indignant at the approach of the one 





who caused his death that his blood thus protested 
to God. 


stitution in ‘ Richard ITI.,’ in act 1, scene 2, thus: 


And Shakespeare voices the same super- 
“<Q! gentlemen, see, see! Dear Henry’s wounds 
Open their congealed mouths and bleed afresh. 


“ And so does Dr. Warren, in ‘ Diary of a Late | 
Physician,’ vol. iii., p. 327. That it was a prevalent | 
belief in Africa and Australia, in another form, | 


see xvii. Encyclopedia, pp. 818-819. 





“ This superstition has come to this country 
with the emigration from other lands, and, al- 
though a creature of the imagination, it does to a 
considerable degree affect the opinions of a large 
class of our people. 

“It is true it was not shown that defendant be- 
lieved that touching this body would cause any 
to 
fear of possible consequences, but it was simply a 
test proposed by some bystander, and it was of- 
fered as showing the manner in which the three 
was 


evidence appear, or that he entertained any 


suspects conducted themselves when _ it 
proposed. 

“ While defendant had a periect right to decline, 
either because of his instinctive repugnance to the 
unpleasant task, or because no one had a right to 
subject him to the test, and his refusal might not 
prejudice him in the minds of a rational jury, on 
the other hand, a consciousness of guilt might 
have influenced him to refuse to undergo the pro- 
posed test, however unreasonable it was, and it is 
one of the circumstances of the case that the jury 
could weigh. The jury could consider that, while 
it was a superstitious test, still defendant might 
have been more or less affected by it, as many in- 
telligent people are by equally baseless notions, as 
shown by their conduct and movements. It often 
happens that a case must be established by a num- 
ber of facts, any one of which, by itself, would be 
of little weight, but all of which taken together 
There is not the slightest 
evidence any member of the jury itself regarded 


would prove the issue. 


the test itself anything more than a groundless 
superstition. Moreover, no ground for its ex- 
clusion was suggested, save immateriality, and the 
fact that a piece of immaterial, but harmless, evi- 
dence creeps into a case is not enough to reverse 
it. It must be an error materially prejudicial.” 
John Benson had been sentenced to two years 
in the penitentiary in Barton county on the charge 
Ben- 
son had bought some hay of a farmer, and agreed 


of obtaining property under false pretenses. 


to pay for it when he sold it. 

Judge Thomas, of the Supreme Court, in pass- 
ing on the case, said: 

“We are loath to interfere with the finding of 
a jury in a case of this character, but when we 
have an abiding conviction that the accused has 
committed no crime we feel it to be our imper- 
Humanity revolts at the 
punishment of the innocent. It has been justly 
said that it is better that nine and ninety guilty 
men escape than that one innocent man should 
suffer. A careful and attentive study of the facts 
disclosed by this record convinces us that defend- 
ant committed no crime. This case sharply illus- 
trates the statement of Robert Burns, that 


ative duty to say so. 


““* Man’s inhumanity to man 
Makes countless thousands mourn.’ 


“ Defendant was torn from his wife and child, 
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incarcerated in jail, and finally sentenced to im- 
prisonment in the penitentiary for higher 
crime, in our opinion, than being poor, failing in 
business, and being unable to pay his debts. 

“ The defendant made shipwreck of his business. 
He proceeded in a loose way. He was improvi- 
dent. He bought 
the hay expecting to be able to pay for it when 


no 


But improvidence is no crime. 


delivered, and if his business had prospered, as he 
anticipated, he would have paid for it. Hay badly 
baled and damaged was sent to market, and of 
course was sacrificed. When his creditors cam@ 
upon him he paid out all he had, and then he was 
sent to jail because he had nothing more to pay 
with. 
a hard-hearted, merciless creditor on one side, and 
a helpless, unfortunate debtor on the other. A 
Shylock always presses his victim, 


This record discloses the same old story of 


“* Unmindful tho’ a weeping wife 
And helpless offspring mourn.” 





“Tf the defendant can be convicted of a felony 
on the facts of this case, then no man who engages | 
in business and fails is safe.” 

Charles R. Anderson, of St. Louis, brought a 
suit to restrain the city from taking possession of 
his property on the levee. He lost the case, and 
it was carried to the Supreme Court. Judge Wag- 
ner delivered the opinion of the court, and said: 

“It has become too painfully true that under the 
exercise of the power of eminent domain, gradual 
approaches have been made upon the rights of 
property, until it is a matter of doubt whether the 
owner can rely upon the possession of anything. 
The fashion fancied 
speculative interest, to despoil the proprietor of 
his estate. 

“Whilst there is nothing more inportant for 
the interests of society than this right of taking 


is, upon every demand or 


made, for the public use, yet the right should be 

exercised with the greatest caution and conformity 

with the exact and precise limitations of law.” 
“The ordinance provides that when a jury is 


; “8S | remains in office. 
private property, upon just compensation being | 





about to be impaneled for the purposes named, all 


shall be notified that proceedings are about to be | 
had, and that all such interested parties may ap- 
pear and attend to their interests on the day and 


As no such notice was given, the whole proceeding 
was held to be irregular and void. It was further 
held that the jury was not legally constituted or 
impaneled. No notice was given, and that to say 
that an individual could be deprived of his prop- 





erty under such circumstances would be worthy 
only of that state of society where the sentiment | 
prevails. 
“* That they should take who have the power, 

And they should keep who can.’ ” 





John Moore was tried and convicted in White 
county of stealing a horse. He was given a two 
years’ penitentiary sentence. The case was ap- 
pealed. The question arose as to whether certain 
evidence as to the attempted flight of defendant 
was competent. Judge Sherwood gave the opinion 
of the court. He said: 

“ Flight, escape or attempt to escape, or to effect 
prison breach, all constitute legitimate evidence, 
where the guilt of the party on trial is in question. 
How much weight it is to possess depends, of 
course, upon the individual circumstances of each 
case. And the relevancy or competency of such 
evidence does not at all depend upon the fact that 
the flight or attempted flight or escape were made 
in the endeavor to avoid some specific or threat- 
ened prosecution. Evidence of flight is admissible 
on the ground that it commonly betrays a con- 
sciousness of guilt, and this induces endeavors to 
escape.” That “ nothing is more common in crim- 
inal prosecutions than the introduction of such 
evidence, though the flight occurred not only be- 
fore any prosecution was threatened, but before the 
community became aware that any crime had been 
perpetrated. So true it is that 

“* Suspicion always haunts the guilty mind; 

The thief doth fear each bush an officer.’ 

“Tt is this result of this ‘experience of common 
life’ which gave origin to the unfavorable pre- 
sumption arising from flight.” 


ance > 


BANKRUPT JUDGES. 


ANKRUPTCY should ipso facto disqualify a 
judge,” says Law Notes, London. From 


B 


the statements in that journal it seems that quite a 
hubbub is raised in England because a County 
Court judge has been gazetted a bankrupt and yet 


The utter unfitness for official 
duty of a man who owes more than he can pay 
may be so entirely obvious that any questioning of 


| the fact may amount to an exposure of stupidity. 


But Yankee inquisitiveness takes the risk, and 
raises a query as to the existence of any necessary 


, , 3" | connection between judicial qualifications and the 
parties, whether interested in damages or benefits, 


leanness of a purse. If a judge can pay his debts 
and will not, this clearly shows that he is not hon; 


| est enough for a judge; but if sheer misfortune 


. owe \ | financially overwhelms an eminent and conscien- 
at the place appointed by the land commissioner.” ; 


tious judge, why must he be kicked off the bench? 
Sir Walter Scott and George William Curtis have 
illustrated the fact that, in former days at least, 
chivalrous manhood and honor might survive a 
bankruptcy. 

““ Who steals my purse steals trash,” once wrote 
an English writer whose works are still read — in 
America; but in his country now such loss of trash 
seems to leave a judge poor indeed, naked to his 


| enemies, stripped even of his judicial honor and 


good name. 
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The situs of judicial functions in a British judge 
seems to have slipped below the wig and into his 
pocket. When his purse is empty he must retire 
from the bench as incompetent because he has be- 
come non compos marsupu. The wig as an emblem 
of his office seems to be worn in the wrong place. 

In this country it has sometimes happened that 
creditors of an insolvent, hoping for favors yet to 
come from his prospective salary, have joined their 
forces to lift him into a lucrative office. But what- 
ever public policy may say of this scheme, it has at 
most not become our usual custom in choosing 
officers, and has probably never been adopted in 
selecting a judge. It is doubtful, indeed, if the 
creditors in such case have been sufficiently satis- 
fied with the results of their enterprise to recom- 
mend the scheme as altogether successful. It may 
be, however, that the secret of continuance in office 
oi this English county judge against such vigorous 
protests by different journals, and even under the 
awful ordeal of having attention “ directed to the 
matter by a question in the house of commons,” 
could be explained by his creditors if they should 
They and powerful 
enough to prevent his removal. 


speak. may be numerous 

Possibly the underlying purpose of our English 
friends in attempting to push a penniless person 
from the bench is simply to preserve the indepen- 
dence of the judiciary. They may have taken their 
from the 
preacher, whose weekly custom was to borrow $5 


suggestions ancient anecdote of a 
to carry into the pulpit on Sunday for the sake of 
the buoyancy and independence of feeling which it 
gave him. Certainly it is to be hoped that under 
their present agitation there is some worthier feel- 
ing than a snobbish notion that man is a mere at 
tribute of money. A very good authority has inti- 
mated that a man’s life consisteth not in the things 
which he possesseth, and we hope that idea is not 


altogether obsolete in the British Isles 


— —-— — 


DOCTORS’ STORIES 
How THE Mepicos ARE OFTEN VICTIMIZED BY 
Stupip JURIES 
HINGS seem to be at sixes and sevens in 
our courts of justice,” remarked a medita- 
tive physician to a Chicago Record reporter. 
* Here’s a case, for instance: 

“ Half a dozen big physicians had told a man 
that his leg would have to be amputated. The 
patient was reconciled to it, but another physician 
insisted that he could save the limb. 

“Well, he was given a trial, and he did it, with 
only a minimum of attendance upon the man. The 
patient recovered, and was so lively that he pro- 
tested against the bill for $1,000. The doctor 
brought suit, and the jury rendered a verdict for 
$100 and court costs. 


bel 





“ That is side of the case. But there is 
another. 

“Another physician of my acquaintance set a 
broken leg for a patient. The patient was a drink- 
ing fellow, careless of himself, and he walked too 
He brought 


suit against the physician and recovered $5,000 for 


one 


soon. The result was a crooked leg. 
damages. 

“The point is here: 

“One physician saved a leg which otherwise 
would have been cut off, and a jury decided that 
the well-to-do patient should pay him only $100 
for the service. Another physician allowed a 
broken limb to grow crooked, and paid the patient 
$5,000 damages. 

“ Now, if a sound leg given to a man who would 
otherwise be legless is worth only $100, how does 
it come that a crooked leg is worth $5,000? 

“ Where is the justice in these findings?” 

Everybody gave it up, as everybody always does, 
but another doctor told a similar story. 

“TI knew a fellow once who was born rich, but 
unlucky,” he began. ‘“ He was always getting hurt 
and having to be patched up by surgeons. 

“He had measles, small-pox, pneumonia, typhoid 
fever and appendicitis; he fell off a barn and had 
to have his skull trephined; he was struck by light- 
ning once and was laid out for dead; finally he was 
blown up in a steamboat explosion, and so scat- 
tered that they never found one hand and the left 
leg below the knee. 

“ But he lived. I believe you could have driven 
him up to his neck in trap rock, using a pile-driver 
to do it, without giving him even a headache. 
But these were expensive experiences. 

“He had doctors’ bills till you couldn't rest. 
He had to get a wooden arm, a wooden leg, a 
glass eye, a lot of costly dental work, and no end 
of stitches, plasters, bandages, lotions, braces, and 
what not. 

“* How much do you suppose repairs have cost 
me?’ he asked'one day. 

“* Oh, I don't know,’ I said. 

“* Well, sir,’ he replied, ‘I’ve spent $15,000 to 
keep on my feet, even in this damaged condition,’ 
and he smiled sort of pitifully. 

“ That was the last time that I saw poor Dobson 
alive. The very next day a switch engine ran 
over him at an unguarded crossing, and left his 
widow with a suit for damages against the com- 
pany. It was a great fight in the courts. The at- 
torneys for the plaintiff held that the maximum 
of $5,000 for accidental death could not apply to 
Dobson. 

“* Why, gentlemen of the jury,’ exclaimed At- 
torney Befogle, ‘$5,000 won’t compensate for re- 
pairs in this case. The deceased was no ordinary 
man: after nature had done her best for him, the 
most skilful specialists of the country took up the 
work of amplifying him. He spent $15,000 in ana- 
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tomical repairs, and it is absurd to try to apply the 
statute in his case.’ 

“ But the jury did it. 
the $5,000 allowed by law. 

“ Where was the justice of 

There was another silence. 

“It's like my wife's sewing 
a listener. 

“ How’s that?” 

“T paid $45 for it in the first place, and she 
hadn’t run it a week until she broke something. 

“T had the part put in, and it cost me $3.60. 
Within ten days, two or three other things broke, 
and I was out $15 for repairs. 

“ Then I began to think a little. 

“T got a catalogue of extras, embracing every 
bit of a sewing machine, and showing the cost of 
every extra. I listed the lot, added up the cost, 
and found that to buy a whole machine by extras 
would cost me $315.35. So I went down and 
bought another whole machine for $45, and I’m 
using that one now and making repairs from pieces 
of the old one. It’s a money-saving scheme.” 


It gave the widow only 
that, hey?” 


machine,” suggested 


_ _ 


A QUAINT OLD DEED. 
By Iv tHe INDIANS CONVEYED PHILADELPIIIA TO 
WILLIAM PENN. 

SRAEL T. COWLES, manager and legal officer 
of the title guaranty and abstract department 
of the Union Trust Company, has in his possession 
a very interesting document. 
original deed which secured the land of the pres- 
ent site of Philadelphia the 

William Penn. 

Mr. Cowles was visiting in Washington a couple 
of years ago, and, being acquainted with the regis- 
ter of deeds, paid a visit to his office. 
greatly interested in the original deed of Philadel- 
phia, and, expressing a desire to have a copy, was 
given one by his friend. 

The consideration the Indians received, the 
wording of the deed and the manner in which they 
described the property, are all typical of the times 
when Indians occupied the land now settled by 
white men. 

The following is a copy of the deed: 

“This Indenture Witnesseth, that Wo Lare, 
Packenak, Tareckham, Sickias, Pettquesitt, Tonis, 
Essepenaick, Tethoy, Kekellappan, Teomis, Mack 
aloka, Methconga, Wisse Powsy, Indian Kings 
Sachomakers, Right Owners of all the Lands from 
Quingus Creek, called Duck Creek, unto Upland 
called Chester Creek, all along by the west side of 
Delaware River, and go between the said Creeks, 
backwards as far as a man can ride in two dayes 
with a horse, for and in consideration of the fol- 
lowing goods to us in hand paid and secured to be 
paid by William Penn, proprietary and Governour 


It is a copy of the 


from Indians to 


He was 








of the province of Pennsylvania and Territories 
thereoi vi docolot: 
“Twenty Guns, Twenty Fathoms Natchcoat, 
Twenty Fathoms Stroudwaters, Twenty Blankets, 
Twenty Kettles, Twenty pounds of powder, (ne 
hundred Bars of Lead, forty Tomahawks, One 
hundred Knives, Forty pair stockings, One Bar- 
rell of Beer, Twenty pound Red Lead, One hun- 
dred fathom Wampham, Thirty Glass Bottles, 
Thirty Pewter spoons, One hundred aul Blades 
Three hundred Tobacco pipes, One hundred hands 
Twenty Tongs, 
Steels, Three hundred flints, Thirty pare sissors 


of Tobacco, Tobacco Twenty 
Thirty combs, Sixty Looking Glasses, Two hun- 
dred needles, One Skiple Salt, Thirty pounds of 
Sugar, Four Gallons of Molasses, Twenty Tobacco 
Boxes, One hundred Jews harps, Twenty Howes, 
Thirty Gimlets, Thirty Wooden Screw boxes, One 
hundred Strings Beeds. 

“Doo hereby acknowledge in behalf of our- 
selves, as only right owners of the aforesaid Tract 
of Land to Bargain and Sell and by these presents 
Do fully clearly and absolutely bargain and Sell 
unto the said William Penn, his Heirs and as- 
signees forever the said Tract of Land with all the 
Woods, Runns, Creeks and appurts unto the same 
belonging, to be held used possessed and enjoyed 
by the said William Penn, his Heirs and assignees 
forever without any molestation or hindrance from 
or by us or any of us or from or by another 
Indeans whatsoever that shall or may claim any 
Right Titles or Interest in or unto the said Tract 
of Land or any part thereof. 

“In Witnes whereof we have hereunto set our 
hands and seals at New Castle this second day of 
the 

Then follow the seals 


1085. 


of thirteen 


Eighth month 
Indian chiefs, 
similar to the Chinese 
are the affidavits or af- 


merely scratches, 


Attached, also, 


being 
writing. 
firmations of men as to the genuineness of the 
transaction. “John Dur- 
borow, being one of the people called Quakers, 
upon his solemn affirmation, according to law,” 


One affidavit states that 


etc. 

The transfer of the property from the Indians te 
William Penn took place on August 2, 1685, and 
the deed was registered and recorded on April 21, 


1735. — Detroit Journal. 


—_— + — 


STAR-CHAMBER SENTENCES. 

ENJAMIN F. BURNHA\M, in his interesting 
work, Curious in 
Court,” just published, gives the following, among 
other examples of famous star-chamber sentences: 
“Hume and Hallam have given us some sam- 
ples of the star-chamber sentences. Sir David 
Foules was fined £5,000, chiefly because he had 
dissuaded a friend from compounding with the 


“Leading in Law and 
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the 
Loper was fined 


commissioners of knighthood. As late as 
time of Charles I., Sir Anthony 
$4,000 for violating a law made in the time of 
Henry VII., against converting arable land to 
Morley, for striking one of the king's 
the Whitehall, 

Richard Grenville fined for 
the Suffolk lord.’ 
Ray, for exporting some fuller’s earth, was set in 
Williams, 
who had been lord-keeper of the seal to James [., 


pasture. 
was fined 
£8,000 


servants in court of 


$10,000. was 


saying Earl of was ‘a_ base 


the pillory and fined $2,000. Bishop 
having said something displeasing to 
Laud, fined 
Tower during the 


\rchbishop 
the 
levying 


was £10,000, and committed to 


king’s pleasure. In 
upon his effects, some letters from a schoolmas 
ter named Osbaldiston, containing the expression, 
‘a little the 


bishop, for receiving the letters, was mulcted £8,000 


great man, were discovered, and 


more. Osbaldiston was fined £5,000, and sentenced 


to have his ears nailed to the pillory in sight of 


his own school.” 


- 


LEGAL REASONING. 


Not 
TRIAL. 


DEFENDANT SHOULD Be Forcrep 
TO AN EARLy 


= judge was inclined to be put out about the 


Wuy THE 


matter. That was very evident. He scowled 


and shook his head, and for a minute or two it 
looked as if he would arbitrarily refuse to entertain 
the motion. 

“This is the eighth time you have asked for a 
continuance,” he said at last 

“Tt is, your honor,” admitted the lawyer, “ but 
your honor must realize that there are great inter- 
ests at stake in this trial, and my client is entitled 
to every reasonable opportunity to prove his inno- 
cence.” 

“Would an 
in any way?” demanded the judge 


“ Indeed, it would,” 


“ 


immediate trial interfere with that 
answered the lawyer. 

“Tt is now a 
first 
against your client, and on one excuse or another 
trial has been put off, and there has been procras- 
tination of all kinds.” 

“ Nothing more than is 


I don’t see how.” said the judge. 


good many years since suit was brought 


called the 


argued the lawyer. 


for under 
circumstances,” 

“What preliminary litigation there has been has 
been strung out interminably.” 

“Your honor must see that the rights of a de- 
fendant in a matter of this description are pro- 
tected.” 

“Vou have had ample time to get all 
-itnesses here,” asserted the judge 

“ That's just the trouble, your honor.” 

“The trouble?” 

His honor was puzzled. 

“Certainly. If we 
lawyer, “there is every reason to believe that a 


your 


go to trial now,” said the 





few subpcenas would get most of the witnesses into 
court, and — and ——” 

“Well?” 

“Why,” exclaimed the lawyer in desperation, 
“surely your honor knows enough of modern 
court procedure to realize that we are entitled, at 
the very least, to sufficient time to allow some of 
the principal witnesses against us to die or get 
beyond the jurisdiction of the court by moving to 
foreign countries and taking up their residence 
there. Surely your honor will not permit the 
prosecution to beat us of our right by forcing us 
to trial before a single witness has died. It is not 
our fault that they are a long-lived lot.”—Chicago 
Post. 


> 


Legal Notes of Pertinencce. 

Judge W. W. Wood, at Sedalia, Mo., of the 
Jackson county Circuit Court, has decided that the 
Sedalia school district must pay $23,000 to the 
holders of school bonds issued in 1883 and fraudu- 
lently sold to eastern people. The bonds were 
paid ten years later and left in the custody of J. C. 
Thompson, cashier of the First National Bank and 
financial agent for the school bonds. Instead of 
turning them over to the treasurer to destroy, 
Thompson resold them to eastern people, and by 
paying the interest on the coupons the swindle was 
not detected until the bank failed and Thompson 
had fled to Mexico. 

The Nebraska Supreme Court, in Hastings v. 
Foxworthy (45 Neb. 676), hold that, on a second 
appeal of a case, where the case was on the first 
appeal remanded generally for a new trial, and 
the same questions are presented on the second 
trial, the Appellate Court is not bound to follow 
opinions on questions of law presented on the first 
appeal, and may re-examine and reverse its rulings 
on such questions, and should do so when the 
opinion first expressed is manifestly incorrect. 


The United States Circuit Court of Appeals has 
decided that the United States Circuit Court did 
right in condemning Francis M. Rhodes, of Han- 
nibal, Mo., to refund $9,847 to the government, he 
having, as was claimed, received the amount as 
pensions by fraudulently representing that he had 
contracted a serious disease of the eyes while in 
active service in the army in the war of the rebel- 
lion, when, in fact, he was afflicted with it before 
he enlisted as a soldier. 

A reservation of the right to annul all contracts 
every four months stamped across the face of a 
contract with a school teacher is held, in Thomp- 
son v. Gibbs ({Tenn.] 34 L. R. A. 548), to give the 
school directors no right to dismiss him without 
charges, or notice, or testimony under a statute 
“for incompetency, im 


authorizing, a dismissal 


proper conduct, or inattention.” 
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English Hotes. 

Persons become Jesuits and members of other 
Roman Catholic orders in this country at very 
great peril, says the Law Times. For it is enacted 
by §§ 28 and 34 of the Roman Catholic Relief Act, 
1829 (10 Geo. 4, c. 7), that, “in case any person 
within any part of this United Kingdom become a 
Jesuit, or brother or member of any other religious 
order, community, or society of the Church of 
Rome, bound by monastic or religious vows, such 
person shall be deemed guilty of a misdemeanor, 
and, being thereof lawfully convicted, shall be sen- 
tenced and ordered to be banished from the United 
Kingdom for the term of his natural life.” Mr. 
Healy is pressing for the repeal of this and other 
sections of the act of 1829 by a Statute Law Re- 
vision bill, and Mr. Balfour has referred him to 
the statute law revision committee; but it is a mat- 
ter of some doubt whether their repeal would fall 
within thescheme of statute lawrevision as at pres- 
ent framed 
it may be observed, such as that by which every 
Roman Catholic bishop is liable to a penalty of 
£100, and every Roman Catholic ecclesiastic who 
shall “ wear the habits of his order save within the 
usual places of worship of the Roman Catholic 


Other curious provisions of the act, 


religion, or in private houses, is liable to a penalty 
of £50,” are, by § 38 of the act, enforceable only 
by proceedings taken by the attorney-general: but 
it appears to be open to any one of her majesty’s 
subjects to indict all the Jesuits and Roman Cath- 
olic monks in any of the three kingdoms, and 
obligatory on any of her majesty’s judges before 
whom such indictment may be tried, to pronounce 
sentence of banishment for life upon a convicted 
offender. 

The controversy recently raised in both houses 
of parliament, with reference to the right of Irish 
judges when going as commissioners of Assize to 
have a military guard as sentinels outside their 
lodgings, calls to mind a curious adventure in the 
early career of Sir Peter O’Brien, the present lord 
chief justice of Ireland. Before his call to the 
Irish bar, the future chief justice accompanied his 
uncle, the late Mr. Justice James O'Brien, as his 
registrar on circuit. During the Fenian outbreak 
of 1865 the chief justice, on coming home from 
dinner to the judge’s lodgings, was challenged for 
the watchword by the sentinel on duty. He gave 
the man chaffing reply, whereupon the 
soldier instantly presented a bayonet to his 
breast, and kept him thus unpleasantly secured till 
he was identified by the servants of the judge as a 
“ friend.” — Law Times 

The death of Mr. John Roche, ap- 
pointed to an Irish County Court judgeship so 
recently as July, 1804, in the prime of life, from a 
nervous affection, whose origin may be distinctly 
traced to shock sustained in a railway accident 


some 


who was 





many years ago, directs attention to the fact that 
railway accidents number among their victims 
members of the Irish judiciary. In 1868 the Hon 
Walter Berwick, a judge in the Irish Bankruptcy 
Court, perished in a terrible railway collision at 
Abergele when traveling in the Irish mail. Some 
of the judges of a past generation, who had grown 
old in the stage-coach system, were vehement op- 
ponents of traveling by rail, notably the first Lord 
Abinger, Lord Chief Baron of the Exchequer, who 
never lost an opportunity either on or off the 
bench of pointing out the dangers of the 
road.” 


“iron 


His Honor Judge Turner, before taking his seat 
at the York County Court last Tuesday, referred 
to Mr. Richard Perkins having attained his jubilee 
as registrar of the York County Court. He said 
Mr. Richard Perkins had been the registrar of that 
court ever since its establishment fifty years ago, 
and he hoped he would long continue to be con 
nected with it. 

Lord James, of Hereford, has taken a new lease 
of Ferne, near Salisbury, the seat of Sir Walter 
Grove 


_— ~~ —— 


Legal Laughs. 


A propos of an alleged ratification after majority 
of a debt contracted during infancy by admitting 
that it was a just debt, and promising to pay if 
the debtor ever got so that he could without in 
convenience, the court in a late North Carolina 
case says this recalled to the minds of some mem 
bers of the court a settlement of accounts which 
may with propriety be preserved as history in the 
judicial annals of the State. A debtor named Hug 
gins, when solicited to close an old open account 
by note, agreed to do so provided he should be 
allowed to draft the instrument, and accordingly 
presented the creditor the following: 

James James 
is understood 


“T, John Huggins, agree to pay 
$150.00 whenever convenient; but it 
that Huggins is not to be pushed. 

“ Witness my hand and seal this - day of 

_ Joun Hucarns. [Seal.]” 

The story-teller was talking with a lawyer in his 
office in one of the mountain villages, when the 
door opened and a typical native entered. He 
nodded to the lawyer, and sat down on a chair 
with his shotgun on his knees. 

“ Well, Jim,” said the lawyer after a bit, “ 
do anything for you to-day?” 

“ Reckon yo’ kin,” replied Jim. 

“What is it?” 

“ Thar’s gwine to be a lawsuit yere to-day, and 
vo’ ar’ fur the plaintiff —Tom Rose.” 

“Oh, yes. Yes, the suit is on to-day. 
a witness, Jim? 

2 oF , San: 
Sam Kellar.” 


the 


can I 


Are you 


” 


I'm a witness fur the defendant 
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“T see.” 

“ Wall, it’ll be this way. When I git on de stand 
yo'll ax me lots of questions.” 

“Tl certainly ask you a few, Jim. Is 
what’s bothering you?” 

“Jest that, sah. I've heard yo’ axin’ other men 
and I thought we might as well hev a leetle un- 
derstandin’ befo’ I went on the stand.” 

“T see. What do you propose?” 

“Tf yo’ should ax me if I was ever in the moon- 


that 


shine biziness I'd feel that I orter hev a pop at yo’ 
with this gun.” 

“Well, I won't ask that.” 

‘“ Gwine to say I don't pay my debts?” 

“No.” 

“ Gwine to call me a liar?” 

“No.” 

“ Gwine ter say that if I chawed less terbacker 
and drunk less whiskey the ole woman would hev 
mo’ shoes?” 

“ Of course not.” 

“ Hain’t gwine ter say I was mixed up ina hawg 
case and likewise had a lawsuit over a blind 
mewl?”’ 

“T don’t think it will be at all necessary.”’ 

“Wall, that’s all I wanted to know,” said Jim 
as he arose to go. “It’s best to talk these things 
If yo’ was gwine to pitch into me and rip 
me up the back I thought I'd shoot yo’ yere in the 
office, but if yo’ was gwine to slide along and go 


over. 


easy I wouldn’t waste any powder.” 
Post. 


Chicago 


> 


Rotes of Recent Amevican Decisions. 


Married Woman — Disability of Coverture.— 
Since the disability of coverture can be removed 
only in the way prescribed by statute, a married 
woman may plead coverture in bar of contracts 
made in her behalf by one whom she has orally 
appointed and held out to the public as her agent. 
(Troy Fertilizer Co. v. Zachry [Ala.], 21 South 
Rep. 471.) 


Master and Servant — Assumption of Risk.— 
An experienced freight brakeman, having a gen- 
eral familiarity with the road, while ascending, in 
daylight, in the course of his usual employment, a 
ladder of a box car of ordinary width, was struck 
by a similar car standing on a spur used for the 
storage of cars, of which spur, and of the purpose 
of which. he was aware. Held, that he assumed 
the risk. (Vining v. New York, etc., R. Co. 
[Mass.], 46 N. E. Rep. 117.) 

Master and Servant — Assumption of Risk.— 
An experienced brakeman, having knowledge of a 
notice requiring extra care to be used to prevent 
being caught between lumber projecting beyond 
the end of a car, assumes the risk of injury it he 
attempts to make a coupling between the engine 





and a car loaded with lumber projecting beyond 
the end (which was not an unusual manner of 
loading cars), even where the drawhead of the 
tender was shorter by several inches than the 
drawhead of ordinary freight cars. (Nash v. Chi- 
cago, etc., Ry. Co. [Wis.]. 70 N. W. Rep. 293.) 


Rotes of HR 


Husband and Wife Husband's Petition for 
Divorce — No Legal Evidence Against Alleged 
Adulterer — Dispensing with Co-respondent.— In 
his petition for dissolution of marriage a husband 
alleged that his wife had frequently committed 
adultery with a person whose name was unknown 
The petitioner filed affidavits which con- 
The 
petitioner left his house in Wales on the 17th 
April, 1894, and went to America. He did not 
return until the 27th May, 1896, and he then ascer- 
tained that his wife had given birth to a child on 
the 27th April, 1896. She registered the birth of 
the child without the name of any father. On the 
znd June, 1896, she took out a bastardy sum- 
mons against one H., as being the father of the 
child. The summons was made returnable on the 
i7th June, 1896. The hearing was adjourned to 
the 8th July, 1896, for the attendance of witnesses. 
On that day the wife failed to attend in support of 
the summons, and the justices struck out the case. 
The wife told the clerk of the husband's solicitor 
that H. was the father of the child, and that she 
had never committed adultery with any one else. 
H. denied that he was the father of the child, and 
was prepared to go into the box and to swear that 
It was 


to him. 


tained statements to the following effect: 


he had never had intercourse with the wife. 
not disputed that, when he presented his petition, 
the husband knew where H. was, and that he knew 
where he was still living. By § 27 of the Divorce 
act, 1857 (20 & 21 Vict. c. 85) every petition for 
shall state as distinctly as 


“ 


dissolution of marriage 
the nature of the case permits the facts on which 
the claim to have dissolved is 
founded; and by § 28, “upon any such petition 
presented by a husband the petitioner shall make 


such marriage 


the alleged adulterer a co-respondent on the said 
petition unless on special grounds, to be allowed 
by the court, he shall be excused from so doing.” 
By § 11 of 21 & 22 Vict. c. 
co-respondent may be dismissed by the court from 
the suit if the court thinks there is not sufficient 
By the divorce rules of 


108, a person named as 


evidence against him. 
1865 every petition must be verified by the petition- 
er’s verifying the facts of which he has personal 
cognizance and deposing as to his belief in the 
truth of the other facts alleged in the petition 
(rule 2). Alleged adulterers must be made co- 
respondents unless the judge shall otherwise direct 
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(rule 4), and applications for such direction must 
be supported by affidavits (rule 5). If the name of 
the alleged adulterer is unknown to the petitioner 
when he presents his petition, the name must be 
supplied as soon as known, and the petition must 
be amended accordingly (rule 6). J., on 
the authority of Jones v. Jones (75 L. T. Rep. 
190; [1896] P. 165), refused to allow the petitioner 
to proceed without making H., the person who, 
the wife said, had committed adultery with her, a 
co-respondent. The petitioner appealed. Held 
(dissentiente Smith, L. J.), that by “ alleged adult- 
erer,” in § 28 and rule 4, was meant alleged by the 
petitioner in his petition, and that, if he did not al- 
lege any adulterer, § 28 and rule 4 did not apply: 


Barnes, 


that the expression “ unknown,” in rule 6, referred 


to name and not to guilt, and the expression “ al- 
leged adulterer,” in rule 6, could not refer to any 
person already named in the petition, for the rule 
only applied where the name of the petitioner was 
unknown. /i/eld, therefore, that the appeal should 
he allowed, and that leave to proceed without nam- 

(Saun 
Tig Apt 


ing any co-respondent should be granted 
ders v. Saunders, Ct. of App. No. 2: L 


10, 1897.) 


THE MAGAZINES FOR MAY 


lan Maclaren contributes to the May number of 
the North American Review a most 
paper, entitled simply “ Henry Drummond.” As 
the fellow-student of Drummond at 
Edinburgh University, and a life-long friend, these 
memoirs of one of the most brilliant men of our 
day from the pen of the author of “ Beside the 


attractive 


Professor 


Bonnie Brier Bush.” are invested with a charm 
and peculiarly unapproachably 


own. 


value and their 


The editor of the Review of Reviews declares 
that the charter of the Greater New York, as 
passed by the legislature, is “a practical impossi 
bility.” “Its object purports to be a transfer to 
New York of municipal business which has here- 
tofore been done by the State legislature at Al 
bany. But immediately after passing the charter 
the State legislature took up and proceeded to 
indorse several enormous jobs, erecting special 
commissions of politicians named in the bills 

one to carry out a boulevard system in the upper 
part of New York. and another to control a great 
trunk sewer scheme in the new northern district 
of the city. The charter definitely provides for the 
carrying out of just such projects by the regularly 
constituted machinery of the city government.” 
The limitation of the mayor's power of removal to 
six months makes the charter, in Dr. Shaw's 
opinion, a huge piece of folly. “ With that limi 
tation removed, objectionable as the 
would remain in many respects, it would not be — 


instrument 





what it now is for practical purposes —a sel 
dent absurdity.” 

The Century for May contains a group of three 
papers dealing in an authoritative way with a fresh 
-the scientific kites. 
Schofield the 
records of unwritten history, his article dealing 

* The Withdrawal of the French 
and including an important letter 


topic uses of Lieutenant 


General contributes first of his 
this month with 
from Mexico,” 
from General Grant to General Sheridan showing 
the attitude of the United States 
towards the French invasion. A supplementary 
article by the present minister of Mexico to the 
United States, Mr. 
that the fall of the second empire was closely re 


government 


Romero, sets forth his belief 


lated to the events described by General Schofield 
\ffairs in the east are 
“Crete, the Island of 
Kalopothakes, a Greek writer educated in 


article on 
Demetrius 
\met 


paper on 


treated in an 
Discord,” by 


Athens, and in a 
Royal Family of Greece,” by 
Ide Wheeler, the 
School of Athens, who writes from personal ac 
with King the Greek 
princes. There is an illustrated description by 
Mrs. Schuyler Van \ Suburban 
Country Place,”’ the residence of Professor Charles 
S. Sargent at Brookline, Mass., Colonel 
George E. Waring. Jr.. writes “ Bicycling Through 
the Dolomites,” 


ica, now resident in 


“ The 


Benjamin 


Professor 
late of American 


quaintance George and 


Rensselaer of 
and 
Horace Porter’s “ Cam 


the 
novel, 


General 


paigning with Grant” deals with siege of 


Dr. Mitchell's “ Hugh 


is now well along in the revolutionary 


Petersburg, and 
Wynne.” 
period 
The McClure’s 
especially abundant and interesting in the matter 
In illustration of a 
paper by Miss Tarbell on the remarkable work of 
G. C 


May number of Magazine is 


of portraits of famous people. 


Cox in photographic portraiture, there ar 
truly speaking likenesses of Donald G. Mitchell 
(“Tk Marvel”), Walt Whitman, Eleanora Duse 
Henry Ward Beecher. and others: and a series of 
life portraits of Daniel Webster exhibit that most 
august and impressive of great men at close inter 
vals from middle life to the year of his death 
Some of the Webster portraits have never before 
been published: and all have interesting histories. 
which are set forth in notes by Mr. Charles Henry 
Hart. An arficle that everybody will read with 
eager interest is Ray Stannard Baker's account of 
the pursuit and capture of Booth. after his assas 
sination of Lincoln, and of his death and burial. 
The spectacle of a score of brilliantly uniformed 
horsemen chasing a bag of aniseed over fences 
and ditches is no doubt, at first sight. ludicrous: 
but there can now be no doubt that the sport is 
growing rapidly among people who are not liabl 
Tn the May Harper’s 


brief history of 


to the charge of anglomania 
Caspar Whitney 


hunting, 


gives a drag 
together with a plea for it that goes far 


toward explaining why sensible people like it 
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Current Lopics. 

en rejection by the senate of the pro- 

posed arbitration treaty between the 
United States and Great Britain, while to be 
regretted, need not be necessarily construed 
as a blow at either the principal or the appli- 
is true that the 
treaty which the senate rejected was not the 
treaty Secretary had_ elabo- 
rated, which two presidents of the United 
States had endorsed and ratified, and which 
educated public opinion strongly favored. 
had been so altered, amended, 
and disfigured during its consideration by 
the in its final 
form, a mere declaration of principle, and 
the application of that principle was left, in 


cation of arbitration. It 


which Olney 


The treaty 


senate as to have become, 


every case, to a special agreement between 
the two Undoubtedly, the most 
potent factor in the mangling and final re- 
jection of the treaty was the fear, groundless, 
but no less powerful, that approval of the 
convention might be construed by Great 
britain as an alliance in case of a European 
war, or even in lesser complications. The 
facts should be noted that there was no divi- 
sion upon party lines, and that while, geo- 
graphically, the 
largely the south and west, sectionalism did 
not enter into the debate or the final vote. 
Despite the rejection of this treaty, let us 
hope that such disputes as arise between 
this country and the queen’s government 
may be settled as peacefully, in accordance 
with the decisions of arbitral tribunals, as 


Vor. 55 — No. 20. 


powers. 


opposition represented 





they have been in the past, always remem- 
bering the sage remark that we can arbitrate 
a fact, but never a principle. 


According to a recent decision of the 
United States Supreme Court, in the case of 
the steamship “ Majestic,” a notice contain- 
ing conditions, on the back of a steamship 
passenger's contract ticket, but not referred 
to therein, except by the words, “See back,” 
printed on the face of the ticket, does not 
form a part of the contract binding on the 
passenger as to the liability of the steamship 
company for baggage or otherwise, where 
the passenger’s attention is not called to the 
condition, and there is no proof that he ever 
read or assented to them. The case came 
up on writ of certiorari to the United States 
Circuit Court of Appeals for the second cir- 
cuit to review an order to enter a decree in 
favor of the libellants, Grace Howard Pot- 
ter et al. for the sum of $48.60, and interest, 
in favor of each of them, which order was 
made on appeal from a decree from the Dis- 
trict Court of the United States for the 
southern district of New York for the recov- 

ry, by the libellants, of the full amount of 
damage to their baggage, amounting to the 
sum of $8,828.50, against the steamship 
“Majestic,” etc. The baggage in question 
was not put in the hold proper, but stowed 
in compartment No. 3 of the orlop deck, 
where the mails were also. This compart- 
ment was about twenty-five feet in length, 
had watertight bulkheads at each end, was 
ordinarily a safe place for the baggage of 
It had 
three or four portholes on each side, con- 
siderably above the water line, closed in the 
usual way with glass, covered over with an 
iron protector. In passing through some 
floating wreckage one of the ports was 
claimed to have been smashed, and the com- 
partment flooded with sea water, and thus 
was raised the question, on the doctrine of 
implied exceptions, whether the injury in this 
case was not by the act of God, for which the 
The theory of the 
defense was that the breaking of the port was 
caused by floating wreckage, and, while that 
might possibly have been so, the court finds 


passengers, and frequently so used. 


company was not liable. 
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there was no evidence directly tending to 
establish it as a fact. If the wreckage re- 
ferred to was of a kind adequate to force 
open an iron cover, properly constructed 
and firmly secured down over the port, then 
it devolved upon the company to show why 
the ship did not steer away from the wreck- 
age or slacken speed while passing through 
it; and this was not attempted. The doc- 
trine is thus clearly laid down that a carrier 
has the burden of proving that injury to the 
baggage of a passenger was caused by an act 
of God, for which the carrier is not liable. 


The New York Court of Appeals has, 
through a recent decision, dealt a hard blow 
at the business of loaning money at usurious 
rates of interest to people who are in need. 
This decision affirmed judgment rendered 
by the lower court in favor of Mary Braine, 
declaring a note which she gave to Julie 
Rosswog, and a chattel mortgage to secure 
it, usurious and void, and directing their 
cancellation and surrender. Though the 
business was carried on in the name of the 
defendant, the court holds, sustaining Jus- 
tice Barrett, that she and her father were 
clearly acting in concert to evade the usury 
law. Applicants for loans were made to 
sign two papers, each person acknowledg- 
ing that she had constituted Rosswog, the 
father, her agent to procure the loan; that 
she had agreed to pay him $50 for his ser- 
vices, and that he had no interest whatsoever 
in the money to be procured by him. 

The plaintiff asserted that she never knew 
she had signed any papers except the note 
She went to those parties 
by seeing an advertisement offering to loan 
The court says that the documents 
to which Rosswog secured the plaintiff's sig- 
nature cannot avail against the real facts of 
the case, and that they really strengthened 
the plaintiff's case. “They are not such 
documents, as any innocent broker, dealing 
honestly, would present to a_ borrower. 
They are elaborate and specious, carefully 
drafted, and evidently printed for general 


and mortgage. 


money. 


use, with recurring forms. The object was 
clearly to cover up the real transaction, and 
to estop the victim from subsequently as- 








serting usury. But the law here admits of 
no estoppel upon the truth. That must pre- 
vail as against all such devices to cover up 
usury. These documents color the evidence 
of the defendant and her father, and ‘hey 
lend additional force and meaning to all the 


facts disclosed. arties cannot escape 
under such circumstances as these siniply 
by keeping the hand that writes the check 
in the background.” 

Little Delaware is now added to the list 
of States having divorce scandals. In that 
State the power to grant divorces is still re- 
posed in and exercised by the legislature, 
and sixty-one couples have already been 
separated by legislative acts, passed at the 
present session. Rumors of bribery in con- 
nection with the passage of these bills be- 
came so persistent that a legislative investi- 
There was evidence 
both 
houses had suggested to counsel in divorce 


gation was demanded. 


tending to show that members of 
cases that some compensation ought to be 
paid for the consideration of private bills, 
but the persons implicated in these charges 
stoutly denied their truth. Scandal in con- 
nection with such a system of granting di- 
vorces is inevitable, and the effect of the 
present agitation ought to be a_ speedy 
change of method, by a transfer of this 
power to the courts of law, where it really 


belongs. 


Pennsylvania seems altogether likely to 
place upon her statute books this year a fair 
libel law, its assembly having passed, by the 
decisive vote of 131 to 32, a bill relating to 
criminal libel which, in the main, was pro- 
posed by the Pennsylvania Editorial and 
Publishers’ Association. The text of the 
bill is as follows: 

Section 1—Be it enacted by the senate 
and house of representatives of the common- 
wealth of Pennsylvania, in general assembly 
met, and it is hereby enacted by the au- 
thority of the same that in all criminal prose- 
cutions or indictments for libel the truth 
may be given in evidence to the jury, and if 
it shall appear that the matter charged as 
libelous is substantially true, and was pub- 
lished with good motives and justifiable 
ends, the defendant shall be acquitted; the 
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jury shall have the right to determine the 
law and the facts. 

Section 2—In no case can the defendant, 
in any prosecution for libel, be indicted for 
the printing or publication of the same libel 
upon the same individual in more than one 
county of this State. 

Section 3—All laws or parts of laws in- 
consistent with this act are hereby repealed. 

As this journal has heretofore pointed out, 
the libel laws of many of the States, including 
New York, deny to publishers the reasonable 
privilege accorded in this bill. As a con- 
temporary truly observes: “No matter 
whether a published allegation is true or 
not, accidental or not, retracted or not; 
whether contained in a midnight telegram 
from the uttermost part of the earth, or re- 
ported in the home news service of the 
paper publishing it, if libel is charged the 
publisher is held to have had malicious in- 
tent. The presence of libelous matter in 
print presupposes malice on the part of pub- 
lisher, though he may be a thousand miles 
away and ignorant of individual or incident 
concerned. So the courts construe the law. 
Evidence is permitted in mitigation of dam- 
ages, but though the matter charged as libel- 
ous be ‘substantially true’ and published 
with the best intent and without possible 
malice, there is no escape for the defendant. 
The jury must find him guilty, though it 
award but six cents damages.” 

If the Pennsylvania bill shall be enacted 
into law, the example might well be fol- 
lowed by all States in which it is desired to 
put fair libel laws in force, and do away with 
gross injustice as well as malpractice and 
scandal. 

The appellate division of the New York 
Supreme Court, Third Department, recently 
passed upon the right of the legislature to 
abolish the office of justice of the peace. 
The opinion, which is complete and exhaust- 
The cases were those 


ive, is by Herrick, J. 
of The People ex rel. Alonzo A. Burby v. 
Lansing M. Howland and Others, compos- 
ing the town board of the town of Fort Ed- 
ward, and People ex rel. Thomas Ryan, re- 
spondent, v. The Board of Supervisors of 
Washington County. These were appeals 





from orders of the Special Term directing 
the issuing of writs of mandamus in favor of 
the respective relators, and against the de- 
fendants. The main question involved 
seems to have been the constitutionality of 
chapter 22 of the Laws of 1896, providing 
for the election of a police justice in the town 
of Fort Edward. The relator, Burby, was 
elected a justice of the peace of the town of 
Fort Edward in 1894. That office is a con- 
stitutional office, and the term of office is 
fixed at four years. (Const. art. 6, section 
17.) Justice Herrick says when the Con- 
stitution has fixed the term of office, and 
prescribed the cause for which and the 
method by which an incumbent of such 
office may be removed, such cause and 
method are exclusive, and it is beyond ihe 
power of the legislature to remove or sus- 
pend him from office for any other cause, 
or by any other method. There will be no 
dispute of the proposition that the legisla- 
ture does not possess the power to abolish 
a constitutional office, and the court adds 
that it will also be conceded as a rule of con- 
struction, that what the legislature cannot 
do directly, it cannot do by indirection or 
evasion, no matter if that evasion be of the 
express terms or of the spirit of the Constitu- 
tion. The opinion adds: 

* A written constitution would be of lit- 
tle avail as a practical and useful restraint 
upon the different departments of govern- 
ment, if a literal reading only was to be 
given to it, to the exclusion of all necessary 
implication, and the clear intent ignored, 
and slight evasions or acts, palpably in eva- 
sion of its spirit should be sustained as not 
repugnant to it. (People ex rel. Bolton v. 
Albertson, 55 N. Y. 50.) 

“The office of justice of the peace is one 
of the oldest known to the English law. 
Originally it was merely a peace office, with 
no civil jurisdiction, but from a time long 
antedating our Constitution, it was an office 
with both civil and criminal jurisdiction, and 
had such jurisdiction at the time of the fram- 
ing of our Constitution. 

“While having both civil and criminal 
jurisdiction, the most important functions 
exercised by the incumbents have been those 
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of conservators of the peace, and adminis- 
trators of the criminal law. While the pow- 
ers and duties of the office have been con- 
ferred by statute, yet those statutes date so 
far back in the history of English law that 
they may be said to be common law powers, 
which were adopted by us from the English 
law, together with the office of justice of the 
peace, and to be inseparable from the office, 
like the powers and duties of sheriff. 

“The Constitution does not in express 
terms say anything about the powers or 
duties of justices of the peace, but the fram- 
ers of that instrument are presumed to have 
known the laws relating to them as they then 
existed, and to have provided for such office 
with reference to their then existing powers 
and duties. 

“The power to create inferior local courts, 
conferred by art. 6, section 18, of the Con- 
stitution, is a power to create additional 
courts and magistrates to those specifically 
named in the Constitution, but not a power 
to create courts or magistrates, in place of, 
or as substitutes for, or in destruction of, 
those specifically named. 

“Such courts as are provided for in the 
Constitution of the State can neither be abol- 
ished nor changed by the legislature. And 
whatever jurisdiction is entrusted to them by 
the Constitution is beyond the reach of the 
legislature; it can neither be added to, di- 
minished, nor modified. But the manner 
of its exercise may be regulated by statute. 
(Black’s Constitutional Law, 252.) 

“ But under the guise of regulation the leg- 
islature has no power either directly or indi- 
rectly to take away any part of the power or 
authority of a court or magistrate created or 
recognized by the Constitution. 

“It must be obvious that if the legislature 
can by one act take away the criminal juris- 
diction of a justice of the peace, it may in 
another take away all civil jurisdiction, and 
thus destroy the office. A constitutional 
office cannot thus be destroyed. 

“The king may grant the office of sheriff 
durante bene placito, and, although he may 
determine the office at his pleasure, yet he 
cannot determine it for part, etc. Nor can 
he abridge the sheriff of anything incident 





or appurtenant to his office.” (Bacon's 
Abrid. vol. 7, page 310, Bouvier’s ed.) 

While the legislature may regulate and 
add to or diminish the duties or fees of a 
constitutional office, it has no power to 
create a new office for the performance of 
such duties or the principal part of them 

The court holds, for these and other 
reasons, that sections 19 and 20 of chapter 
22 of the Laws of 1896 are unconstitutional 
and void, and consequently that the relators 
are entitled to their fees. 

The Bar Association of Indianapolis has 
reached the conclusion that it has no juris- 
diction over the case of Judge Baker, of the 
Federal Court, who was charged with utter- 
ing improper sentiments while sitting in a 
civil suit, which involved some transactions 
of Mr. H. Sellers McKee, of Pittsburg, with 
the affairs of the Citizens’ Street Railroad 
Company. “So far as Mckee is con- 
cerned,” the judge was reported to have said, 
“it would be no injustice to him to hang him, 
if the truth ts set up here in this bill.” The 
committee, of which L. C. Walker was chair- 
It stated that Judge 
Baker used the language attributed to him 


man, made report. 


substantially as taken down by a news re- 
porter at the time, and published in the 
Indianapolis News of February 11 and 12; 
that he used it in the presence of four law- 
yers, representing the plaintiff and defend- 
ant, and of a reporter; that all the persons 
present understood him to speak “half in 
earnest” in what he said about hanging and 
lynching, and without any thought or in- 
tention of encouraging lawlessness. That 
he was speaking of persons who were not 
parties to the suit, nor before the court in 
any way, and that he gave judgment in favor 
of the lawyers whose clients, stockholders 
and promoters he was condemning, and one 
of whom he peremptorily ordered to “sit 
dewn,” and spoke as he did in expressing his 
sorrow and indignation that the alleged 
scheme of rascality charged in the complaint 
had been so skillfully planned and so suc- 
cessfully carried out that he was powerless 
to give any redress to their victims. The 
report also stated that Judge Baker, while 
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treating the committee with courtesy, had 
refused to make any statement as to what 
he said or what he meant by the language 
he used. The committee declared the opin- 
ion that Judge Baker’s conduct had not been 
unjust nor tryannical, nor such as to inter- 
fere with the due administration of justice, 
and that, therefore, the Bar Association had 
no jurisdiction to take any action in the 
matter, and the subject should not receive 
any further consideration. Such an utter- 
ance from the bench as that complained of 
was certainly in very bad taste, and all fair- 
minded persons will agree that a repetition 
should not be tolerated. The spectacle of a 
judge advising resort to lynch-law is cer- 
tainly not in accordance with modern prece- 
dents. 


The measure pending in congress known 
as the Nelson substitute for the Teller bank- 
ruptey bill, which is a substitute for the Tor- 
rey bill, is of sufficient importance to war- 
rant the printing of the following summary 
of its provisions, for which we are indebted 
to the Louisville Courier-Journal: 

Anybody other than a corporation who 
owes $200 or more and cannot pay may ask 
the Federal Court of his district to release 
him as a bankrupt. He must give a list of 
his creditors and a schedule of his property. 

His creditors can contest his right to a 
discharge on only three grounds. They 
must show: 

First—That he has fraudulently 
cealed*some of his property. 

Second—That he has fraudulently put 
some of his property out of his hands or suf- 
fered some one to acquire a lien upon it since 
he became insolvent; or, 

Third—That, being a banker, broker, 
merchant, trader, manufacturer or minor, he 
has given fraudulent preferences to particu- 
lar creditors. 

If none of these grounds of objection are 
proved, the bankrupt’s estate must be sold 
and distributed by an assignee, except that 
part of it which is made exempt by the law 
of the State in which he resides. Then the 
bankrupt must be discharged from all fur- 
ther obligations for his debts. The act gives 
the usual preference to debts due to the 
United States and the several States and to 
servants and laborers—the latter taking 
precedence. 

The assignee is allowed $5 per day for his 


con- 





services, but the total amount of his fees 
must not exceed $:00. No attorney’s fees 
are allowed. All other fees are cut down to 
a minimum. 

The provisions of the Teller substitute 
and of the original Torrey bill as to involun- 
tary bankruptcy are left untouched by Mr. 
Nelson’s measure. 

These provide that when any banker, 
broker, merchant, trader or manufacturer 
who owes $500 or more, and is insolvent, 
shall put any of his property out of his hands 
directly or indirectly, or incumber any of it 
with liens with intent to defraud his cred- 
itors, he may be forced into voluntary bank- 
ruptcy, the court seizing all his assets, and 
after proper proof distributing his estate. 


——--+ 


IMPRISONMENT FOR DEBT. 
(Continued from last week.) 

There is a Newgate prison scent in Edna Lyall’s 
pretty novel, “In the Golden Days,” dealing with 
the reign of Charles the Second. A sad picture is 
drawn of the bitter cold in the common debtors’ 
ward. There is a flickering fire in the grate, and 
around this the prisoners gather for warmth, and 
to make preparations for dinner by cooking such 
scraps of meat or vegetables as they had been able 
to secure either with their own money or by the 
charity of the London shopkeepers. These latter 
were in the habit of placing bread and such bones 
and scrapings as they could spare, in the baskets 
provided for that purpose, with the appeal for 
“Some bread and meat for the poor prisoners in 
For the Lord’s sake pity the poor.” 
On an inquiry in January, 1811, into the circum- 
stances of imprisoned debtors, the testimony of 
the keepers of the King’s Bench and the Fleet 
prisons established the fact that in those large 
prisons the debtors had no allowance except the 
produce of the begging-box, shared by those who 
made affidavit that they were not worth £5 in the 
world; and in the case of Mr. Culver, who died in 
the Marshalsea prison around this time, the coro- 
ner’s jury returned a verdict of “ Died for want.” 

Who can forget the poor chancery prisoner who 
had been in confinement twenty years? The mel- 
low Mr. Pickwick makes some indiscreet reference 
to the man’s “ friends: ” 

“* Friends!’ interposed the man in a voice 
which rattled in his throat, ‘if I lay dead at the 
bottom of the deepest mine in the world, tight 
screwed down and soldered in my coffin, rotting in 
the dark and filthy ditch that drags its slime be- 
neath the foundations of this prison, I could not 
be more forgotten or unheeded than I am here. 
I am a dead man — dead to society, without the 
pity they bestow on those whose souls have passed 
to judgment. Friends to see me! My God! I 


Newgate. 
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have sunk from the prime of life to old age in this 
place, and there is not one to raise his hand above 
my bed when I lie dead upon it, and say, “It’s a 
Slessing he is gone.’’ 

This prisoner’s death is affecting; and it is by 
the use of such affecting passages—a_ true 
method — that the reformer Dickens lashes the 
abuses of the system: 

“*T hope my merciful judge will bear in mind 
my heavy punishment on earth. Twenty years, 
my friend—twenty years in this hideous grave. 
My heart broke when my child died, and I could 
not even kiss him in his little coffin. My loneli- 
ness since then, in all this noise and riot, has been 
very dreadful. May God forgive me. He has 
seen my solitary and lingering death.’ 

“He folded his hands, and murmuring some- 
thing more they could not hear, fell into a sleep — 
only a sleep at first, for they saw him smile. 

“ They whispered together a little time, and the 
turnkey, stooping over the pillow, drew hastily 
back. ‘He has got his discharge, by — said 
the man. 

“He had, but he had grown so like death in 
life that they knew not when he died.” 

Stephano is truly made to say, in “ The Temp- 
est,” “ He that dies pays all debts.” 

Dickens proceeds to show the shamelessness of 
the system, and uses the word “ murder.” “ The 
Pickwick Papers” were written in 1836, and the 
author felt that he was dealing with an existing 
abuse: “ This is no picture. Not a week passes 
over our heads but in every one of our prisons for 
debt some of these men must inevitably expire in 
the slow agonies of want if they were not relieved 
by their fellow-prisoners.” 

It will be remembered that when Copperfield 
first knew Mr. Wilkins Micawber, the latter was in 
“the King’s Bench prison in the borough,” where 
he was characteristically employing the leisure 
thus afforded him in the composition of a florid 
petition to the house of commons praying for an 
alteration of the law relating to imprisonment for 
debt. Who can forget how the “’umble”’ Uriah 
Heep evened up things by getting out his several 
writs for debt just upon the eve of Micawber’s 
departure for Australia, based upon the latter's 
elegant “I. O. U.’s?” Uriah’s great fondness for 
“Tidds Practice” is well justified, for the method 
of suing out a writ for debt is very explicitly set 
out in that old book. 

I saw in the British Museum “ An Oration on 
the Oppression of Jailors,” * * * “which was 
spoken in the Fleet prison on the 20th of Febru- 
ary, 1730 (as advertised in the Daily Post of that 
day), and correctly taken in shorthand by one of 
the audience, who hopes he shall not incur the 
displeasure of the orator in publishing a thing so 
manifestly tending to the Good of the Publick.” 


This “oration” was printed in a shop near the 





Fleet ditch. The orator declaims against the in- 
famous Bambridge; and the oration abounds with 
instances of the oppressions of creditors and jail- 
We are told of a suicide whose last act was 
the writing of a letter to his ruthless, threatening 
creditor: ‘“* Herewith is my body; make dice of 
This orator is of such calibre that 


ors. 


my bones.” 
he is able to quote with familiarity and aptness 
from Mr. Thompson's “ Winter.” 


There is a scattered fugitive literature concern- 
ing the imprisonment of debtors, much of it inac- 
cessible, found generally in reference. ‘ The Cruel 
Debtter,” by W. Wager, a black-letter fragment, 
was published about 1566. This is the Wager who 
is famous for the line, ** The longer thou livest the 
more foole thou art.’’ One line from “ The Cruel 
Debtter ”’ is sufficient: “O, Syr, I beseech you to 
be mercyfull to me.” And the books written in 
England on this subject, when not actually buried, 
have so much to say of the bad policy, the in- 
humanity and the evil tendency of the practice, 
and these things are so prominent in the text, and 
so bound up and involved therein, that a straight- 
forward account of the rise and progress of the 
sy$tem itself 1s not available, and hardly would be 
arrived at unless one made his research a very 
serious business. 

Imprisonment for debt, at the first instance, was 
The first law for 
such imprisonment was introduced in favor of the 


unknown to the common law. 


barons; thesecondin favor of the merchants. 52 Geo. 
III. C. 23, Stat. of Marlbridge, provided that bail- 
iffs who failed to account to their lords, if they 
withdrew themselves, and had no lands or tene 
ments by the seizure of which they might be dis- 
trained writ of attaclment. 
might be attached by their bodies. And, aiter the 
Conquest, when the crown came into large pos 


upon by common 


sessions, and came to have numerous demands on 
the people —a great part of its revenues being in 
fines and forfeitures — the exchequer not only ar- 
rested the subject at the suit of the crown, but 
granted its quo minus, which did the same, in ad 
of all who held lands of or could prove them- 
selves anyways bound to the crown; and thus 
subject arrested subject. In the great contest for the 
great charter an exemption from imprisonment at 
the suit of the crown was secured to the people, 
to which exemption the king consented in Cap 8. 
As the power of the exchequer was chiefly struck 
at, the twenty-eighth chapter further enacted that 
“no man should be put to his law on a bare sug- 
gestion.” These two chapters were intended to 
break up the practices of the exchequer, regular 
and irregular, of imprisonment and false sugges- 
tion. This court soon reverted to its old bad 
practices, which reversion afterwards produced the 
eleventh of Edward I. towards their abolishment, 
the preamble of which act reads: “ For as much as 
certain pleas were heretofore holden in the ex- 
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chequer which did not concern us nor our minis- 
ters there, no plea shall be so holden unless it do 
especially concern us or our ministers.”” The char- 
ter further provided (Cap. 29): “ No freeman shall 
be taken or imprisoned” * * * (but) “ by the 
law of the land.””. The charter thus confirms im- 
prisonment,meaning that (23rd Edw. III., Cap. 2, 
and 42, Cap. 3), “ none shall be imprisoned but by 
process made by writ original, according to the 
old law of the land.” The writ original did not 
arrest in the first instance —no capias was con- 
tained or directed in it whereby the sheriff could 
be authorized to arrest. Some have called the 
“Statute of Acton Burnel”’ (the “ Statute Mer- 
chant”), passed in the celebrated reign of Edward 
I. (13 Ed. I.), “the first attack upon liberty.’ 
This is the first law that seized upon the liberty 
of a mere debtor. The statute had its birth in the 
king's wish to encourage trade; and it was made 
lawful by it for a merchant, whose debtor had ac- 
knowledged his debt before a certain magistrate, 
to apply after -he day of payment for a warrant to 
sell his debtor's movables, or, if no buyer could 
be found, to have them delivered up to him at a 
reasonable price towards the satisfaction of the 
debt; and if the debtor had no movables where- 
upon the debt might be levied, the statute declared 
that his body should then be taken where it might 
be found, and kept in prison until he had made 
agreement, or his friends for him. There was one 
good thing about this statute—it obliged the 
creditor to take care that his debtor should have 
bread and water in prison. Two years, after the 
remedy was further extended, with much severity, 
by a new law, explanatory of the former, by which 
the debtor of a merchant was, after the date of 
payment, made liable to immediate imprisonment, * 
without regard to his effects: but with express 
power to him at any time within a quarter of a 
year to sell his lands or chattels for the purpose of 
discharging the debt; and after expiration of that 
quarter all his lands and goods were to be deliv- 
ered to the creditor, “ by a reasonable extent,” the 
debtor’s body being still kept in prison till pay- 
ment of the debt by means of his estate. It was 
declared that the benefit of this statute should not 
extend to the Jews. 

Lord Coke, after commenting upon the de- 
struction of the Jews by the Statute de Jadaismo, 
has this observation: “ At the parliament, also, of 
this noble king’ (Edward I.), “in the eighteenth 
year of his reign, another kind of Jews were 
severely punished, viz.: the judges of the King’s 
3ench, of the Common Pleas, the barons of the 
exchequer, and the judges itinerant.” These 
judges had proved corrupt—they could be 
“reached,” to employ the slang of this day. 

The preamble of this new law points out the 
peculiar object of the law in these words: “ For as 
much as merchants. which heretofore have lent 








their goods to divers persons be fallen in poverty 
because there is no speedy remedy whereby they 
may shortly recover their debt at the date of pay- 
ment, and for this cause many merchants do re- 
frain to come into the realm with their merchan- 
dise to the damage of such merchantsandof all the 
realm.” * * * “ TheStatuteof Merchants” is the 
name given to these last-named statutes. Then 
the barons took another inning by the passage 
of 13 Ed. I., C. 11, which enacts that the bailiffs 
and receivers of the barons, upon being found in 
arrears by the decision of auditors (who were ap- 
pointed by the lords themselves), should be imme- 
diately committed to the nearest prison, where the 
sheriff was to keep them in irons, and where they 
were to live at their own expense until they fully 
settled with their lords for the arrearages they 
owed. This law really operated but in a narrow 
circle, and against only debtors of the barons. 


The law rested thus for about sixty years, help- 
ing barons who had been defrauded by dishonest 
stewards, and merchants, who required all the en- 
couragement legislation could give. 25 Ed. III., 
C. 17, extended imprisonment to the action of debt. 
And— more indulgences to trade —along came 
“ Statute Staple’ of 27 Ed. IIL, and recognizance 
of 23 Henry VIII. These statutes permitted im- 
prisonment without writs original —the whole 
process from summons to distringas was smug- 
gled. The practice shot into form in the reign of 
Henry VIII., and grew stronger in the next suc- 
ceeding reign: and it flourished in Mary’s reign. 
Mary was too busy with a reformation of religion 
to interest herself in any other reformation; and 
at the beginning of Elizabeth’s reign the prisons 
were full of debtors. Then commissions were 
granted to examine into the state of prisons for 
debt: and a commission of bankruptcy was pro- 
duced, founded on 1 Edw. IIT., Cap. 4. 

The 13th, Car. II., Cap. 2, enacted that “ No 
man should be arrested and held to special bail 
but where the true cause of action was expressed 
in the body of the writ or process.” As no ar- 
rests could be had for breaches only of civil con- 
tracts, a method of outwitting the act was devised 
by making the writs read: “To answer to A. B. 
in an action of trespass, and also to a bill for £100 
of debt.” It will be observed that the courts, and 
not the legislature, were responsible for this ex- 
tension. This was the course in the King’s Bench 
and the Common Pleas, for it is to be remembered 
that without a charge of trespass, imprisonment or 
capias was no part of their process. The Court of 
Exchequer proceeded also in a similar manner. 
The jurisdiction of the exchequer was in its origi- 
nal nature strictly limited and entirely different. 
This court had, ministerially, management of the 
king’s revenues and, judicially, the power to pro- 
ceed in matters respecting his debtors. When, 
therefore, the exchequer meant to exceed its juris- 
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diction it supposed the plaintiff to be the king's 
debtor. Upon that false suggestion or fiction they 
issued their own writ against the defendant, aver- 
ring that the plaintiff, as the king’s debtor, was 
thereby the less able to pay the king's debt. The writ 
thus obtained was named a “ Quo Minus,” from 
the introductory words. Upon this fiction the 
debtor of the supposed debtor of the king was 
seized, imprisoned and brought into court; and 
then the fiction had done its office. An original 
writ from Chancery was supposed, proofs of prose- 
cution or security against groundless and malicious 
suits were supposed, the notice to defendant was 
supposed, the sheriff's inquiry for goods was 
supposed, his answer or return that the defendant 
had no goods was supposed; and upon these vari- 
ous suppositions of important facts the writ for 
seizing the defendant’s person issued on the in- 
stant: and, instead of being the very last, was the 
very first proceeding against him. 

When the personal liberty of defendants became 
a lucrative subject of possession in the hands of 
ministerial officers of the law. the sheriffs and 
their followers let to farm the emoluments of 
their power. The consequences, as seen in the 
case of Bambridge, were dreadful. This had been 
too long the state of things until the passage of 
23rd Hen. VI., C. 9, which provided that no such 
offices were to be let to farm, and persons arrested 
by the sheriff upon actions were, agreeably to the 
common law, to be set at liberty upon reasonable 
sureties or bail for their appearance. The 
amble of this act expresses the situation: “ The 
king, considering the great perjury, extortion and 
oppression which be and have been in his realm 
by his sheriffs, under-sheriffs and their clerks, cor- 
oners, stewards of franchises, bailiffs and keepers 
of prisons, hath ordained, by authority vested in 
him, eschewing all such extortions, perjury and 
oppression, that no sheriff, * * *” etc. 


pre- 


Occasionally parliament would openly admit 
that insolvency was consistent with honesty, as 
witness the preamble to 22nd and 23rd, Car. II.., 
C. 20: “ Forasmuch as very many persons now 
detained in prison are miserably impoverished 
either by reason of the late unhappy times, the 
sad and dreadful fire, their own misfortunes, or 
otherwise, so as they are totally disabled to give 
any satisfaction to their creditors, and so become, 
without advantage to any, a charge and burden to 
the kingdom, and by noisomeness (inseparately in- 
cident to extreme poverty) may become the occa- 
sion of pestilence and contagious diseases, to the 
prejudice of the kingdom * * *.” We may be 
sure that the parenthesis was not inserted by the 
original draughtsman or mover. This preamble 
evidently follows the wording of some petition 
that had been prepared some time prior to the 
passage of the act. But this well-introduced act 
evidently failed in its object, since about 1717 we 





| wicked borroweth and payeth not again,’ 


find more petitions for relief preferred by the poor 
and distressed. The language of one petition 
that period might well serve as a preamble to 
other and more effective act; and the parenthes 
could honestly be dispensed with. The petitio: 
addressed and reads (in part) thus: 
“ The Knights, Citizens and Burgesses in Parliai 
Assembled : 

“ Multitudes of Poor Prisoners for Debt that | 
close confined in the King’s Bench and Fleet, for 
and on behalf of themselves and many thousand 
others, the like prisoners, in the several prisons in 
London and Westminster, and suburbs thereof, 
and in the many prisons in this Kingdom, Sheweth: 

“ That your petitioners, by unavoidable losses of 
divers natures, especially the great abuse of the 
coin, and the late tedious War, and its Fate, both 
by Sea and Land, which were not to be prevented 
by human Prudence or Foresight, and having 
been reduced to Poverty, were, notwithstanding, 
by their merciless creditors forced into the prisons 
aforesaid, and there have lain, many of them, sev- 
eral Years, in Great Misery and Want, to the 
utter Destruction of Themselves and their Fami- 
lies, wilo, if your petitioners had been at liberty, 
might have paid their debts, and been useful and 
of benefit to the Commonwealth of this Kingdom, 
but now are a great charge and burden to the 
— * + + 

The petition goes on to calculate that there were 
then 60,000 persons confined for debt in England. 
many of whom lived by “begging at the grate;” 
and an allegation of actual starvation is made, and 
there is a touching reference to gaol distemper. 

Another petition of the same period states that 
several on the Masterside of the jail, who had been 
active in endeavoring to reduce exorbitant fees, 
and who had been unduly curious respecting the 
disposal of charities intended for prisoners, were 
“locked up without benefit of Air, Water or 
Divine Service.” 

The reference to “the late unhappy times,” 
found in the foregoing preamble, is a reference to 
what Mr. Blackstone, and all good royalists, name 
“The Interregnum” —it was so hard to accept 
the dead Cromwell as a living fact. “ The sad and 
dreadful fire is, of course, the London fire, “ The 
Great Fire ” of September, 1666, when even Magna 
Charta itself (then in the Cottonian Library, now 
in the British Museum) was charred and well-nigh 
destroyed. 

While the prisoners were preferring petition 
after petition praying for enlargement, and while 
they were uttering “ piercing cries” and “lamen 
tations,”” and issuing “ broadsides,” religious con 
solation was not denied them. Tracts innumerable 
were given them, and no doubt the charity-box 
itself was often lined with that kind of literature. 
Spiteful tracts informed the debtors that “the 
’ and they 
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were admonished to consider —“In the day of 
adversity, consider.” The ordinary prison-tract, 
then as now, took its text from Matthew xxv., 36: 
“| was in prison and ye came unto me.” The 
prisoners bettered this instruction, and called in 
the aid of Nehemiah, chapter 5, which treats of 
usury and bondage upon default in that connec- 
tion, and made reference to other pertinent chap- 
ters of the good book, and in 1800 some helpful 
fellow published a_ prisoner's guide, ‘“‘ Every 
Debtor His Own Lawyer.” 

Mr. MeMaster’s new “ History of the People of 
the United States contains some very interesting 
references to the imprisonment for debt that ex- 
isted in America in 1784. This historian applauds 
the change in our laws that has abolished impris- 
onment for debt with more strength than he uses 
when speaking of our increased physical comforts 
of better food, higher wages and finer clothes. 
For more than fifty years after the peace there 
was in Connecticut an underground prison, which 
surpassed in horrors the Black Hole of Calcutta. 
This was the Newgate prison, located in an old 
worked-out copper-mine in the hills of that State. 
To quote from the historian’s text in this con- 
nection: “ The only entrance to it was by means 
of a ladder down a shaft, which led to the caverns 
under the ground. There, in little pens of wood, 
were from thirty to one hundred culprits, their feet 
made fast to iron bars, and their necks chained to 
beams in the roof. The darkness was intense; the 
caves reeked with filth; 
trickled through from the roof and oozed from 
the sides of the cavern; huge masses of earth were 
In the dampness and the 


vermin abounded: water 


perpetually falling off. 
filth the clothing of the prisoners grew mouldy 
and rotted away, and their limbs became stiff with 
rheumatism. The Newgate prison was perhaps 
the worst in the country yet in every county were 
jails such as now would be thought unfit places of 
habitation for the vilest and most loathsome of 
beasts. At Northampton the cells were scarce four 
feet high, and filled with the noxious gases of the 
privy vaults through which they were supposed to 
be ventilated. Light came in from two chinks in 
the wall. At the Worcester prison were a num- 
ber of like cells, four feet high by eleven long, 
without a window or a chimney, or even a hole in 
the wali. Not a ray of light ever penetrated them. 
In other jails in Massachusetts the cells were so 


small that the prisoners were lodged in ham-, 


mocks swung one over the other. In Philadelphia 
the keeps were eighteen feet by twenty feet. and 
so crowded that at night each prisoner had a 
space six feet by two to lie down in. Into such 
pits and dungeons all classes of offenders of both 
sexes were indiscriminately thrust. Many of the 
inmates of the prison passed years without so 
much as washing themselves. Their hair grew 
long. Their bodies were covered with scabs and 





lice, and emitted a horrible stench. Their clothing 
rotted from their bodies, tormented with all man- 
ner of skin diseases and a yellow flesh cracking 
open with filth.” 

The chronicler of this prison (R. H. Phelps, “A 
History of the Newgate Prison,” 1844) says: “ The 
system was very well suited to make men into 
devils, but could never make devils into men.” 

Into such places as these were thrust unfortu- 
nate debtors. A horrid picture is also drawn con- 
cerning the criminal intercourseand contamination 
of the inmates of these places. It is upon such 
facts and their results that arguments in favor of 
solitary imprisonment have been based. It may 
be here remarked that solitary imprisonment is 
now in vogue in the Belgian penitentiary, and it is 
there claimed that such a method weans beginners 
from a life of crime by furnishing time for medita- 
tion uninfluenced by contact with incorrigibles, 
and that the latter are certainly better in such con- 
finement. ‘ Evil communications corrupt good 
manners.” 

Undoubtedly such prisons as those described 
were somewhat worse than the ones then existing 
in England, but the reason shows that our fore- 
fathers were not necessarily excessively or unusu- 
They did not have the English plant, 
the old apparatus, and criminals are thick in a new 
country. There were then no special prisons or 
places for poor debtors, for those were not the 
days of special appropriations. That happy mo- 
ment that comes when dealing with a surplus had 
not then yet arrived. But for chains and mould, 
no excuses can be written. It is charitable to say 
that we should look at such matters with the 
eyes of another age. If this be so, eyes certainly 
change much in a hundred years. 


ally cruel. 


This imprisonment, however, at this time, in this 
way, would seem to have an additional repulsive- 
ness, since the horrors of the Jersey prison-ship. 
the Sugar-House prison, and the brutalities of the 
English provost-marshal, Cunningham, were yet 
recent and fresh in all patriot minds, and on all 
patriot tongues. 

This was all under the old confederation, and 
at a period subsequent to a reckless contracting of 
debt, contracted not so much without thought of 
payment, as with no possibility thereof. Some of 
the delinquents were, no doubt, soldiers of the 
revolution, many of whom entered desolate homes 
at the close of that war. Macauley tells us that 
Cromwell’s Invincibles were able to disperse to ad- 
vantage upon their disbanding. The home-com- 
ing soldiers of the revolution confronted different 
and sterner conditions. Whittier, in “ The Pris- 
oner for Debt.” speaks of a man who had fought 
on patriot fields being imprisoned for debt and 
sharing a cell and its bed of straw with a mur- 
derer. The “savage code” under which such 
things were possible the bard thus attacked: 
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“ Down with the law that binds him thus. 

Unworthy freemen, let it find 

No refuge from the withering curse 
Of God and humankind. 

Open the prisoner’s living tomb, 

And usher from its brooding gloom 

The victims of your savage code, 

To the free sun and air of God. 

No longer dare as crime to brand 

The chastening of the Almighty hand.” 


Yet it would be wrong to charge the new na- 
tion with all the faults of such a system, since the 
States were but working with a borrowed code of 
laws, imperfectly developed as to them, and not 
adapted to a new republican country and its new 
men. A century’s practice is not well changed in 
a day. The subject of debt, private as well as 
public, probably had the benefit of much wide 
general discussion when Hamilton's financial 
genius shown out; yet a prohibition of imprison- 
ment for debt could hardly have been incorporated 
in the Federal Constitution upon its adoption in 
1780, since the matter was one intimately connected 
with contracts and vested rights, and each State 
was at that time insanely jealous of its own sover- 
eignty. The matter was one for State enforce- 
ment, and the States were left to work out their 
individual freedom in that regard. 

Arrest for debt was abolished in New York 
State in 1831, and that State seems to have taken 
the initiative in this among the States of the 
Union. Moreover, she was thirty years ahead of 
England. It was six years after the abolition in 
New York that Charles Dickens was writing his 
harrowing description of English abuses. 

Many interesting facts concerning the over- 
crowding of former prisons in this country are 
found in a book named “ The First Century of the 
Republic ” (Harper’s, 1876). The matter in this 
book is taken from papers originally contributed 
to early numbers of Harper’s Magazine. We are 
told that formerly a prisoner for debt was treated 
just as though he were a convicted felon — in for- 
getfulness of the truth of a remark once made in 
congress (which IT have seen in some place) that 
“in an insolvent you as often see a defrauded 
creditor as a fraudulent debtor.” What was said 
(in 1826) of the old Market Street (Philadelphia) 
prison may be said of all the early American pris- 
ons: “ All ages and sexes are mingled: the trem- 
bling novice in crime, the debtor, the disgusting 
object of popular contempt, besmeared with filth 
from the pillory, the unhappy victim of the lash 
streaming with blood from the whipping-post, the 
half-naked vagrant, the loathsome drunkard. the 
sick and condemned criminal.” 

It is said that in 1831 there were in the Leverett 
Street jail, Boston, over one thousand debtors 
confined in the same crowded night-rooms with 
over a thousand criminals and vagrants; many 





women, old men and black boys, idiots, lunatics. 
and drunkards, all mingled together in two build- 
ings. No restraint was used to prevent gambling, 
lascivious conversation or quarreling. In the old 
prisons of Philadelphia, in 1837, prostitutes pro- 
cured themselves to be imprisoned on fictitious 
debts that they might participate in the orgies oj 
the jail. 

It was estimated as late as 1829 that there were 
3,000 debtors confined in Massachusetts, 10,000 in 
New York, 7,000 in Pennsylvania, and 3,000 in 
Maryland. In the Philadelphia prisons of that 
year there were imprisoned for debts of less than 
one dollar 32 persons. One man was confined 30 days 
for a debt of 72 cents. In New Jersey food, bed- 
ding and fuel were provided for criminals, but 
“for debtors, only walls, bars and bolts.’’ Many 
unfortunates imprisoned for 
rum debts. 

In “ Boswell’s Johnson” (vol. i., p. 84, note) we 
General Oglethorpe * * * 
began his career as a reformer of prisons, and be 
came chairman of a jail committee, which exposed 
and sought to remedy the cruel oppressions to 
In pursuance 


were arrested and 


find the following: 


which prisoners were then subject. 
of this beneficent work, Oglethorpe conceived the 
design of forming in the new world a colony of 
ruined gentlemen who had become prisoners for 
debt in England. A charter was obtained for thie 
colony in 1732, and it was named from the king, 
Georgia * * *” 

This charter was granted to a corporation for 
twenty-one years, to be held in trust for the poor 
(Ridpath, p. 238). 
heartened material for the purpose of original col 


The use of this tired and dis- 


onization may have been one of the reasons why 
Georgia wasalwaysthe feeblest of the provinces. Mr. 
McMaster (“‘ History of the People of the United 
States,” 27) takes pains to state that 
even so late as 1870 “the population of Georgia 


vol. i., p. 


was, in round numbers, twelve hundred thousand 
souls, and the circulation of the newspapers less 
than fourteen and a half millions of copies. The 
population of Massachusetts was, at the same 
time, fifteen hundred thousand, but the newspaper 
circulation was far in excess of one hundred and a 
half millions of copies.’ Might all this not be due 
to what may be regarded as the inauspicious insti- 
tution of the colony? And might not the 1870 
Georgians have been inheritors of the “ tired feel- 
ing” of their ancestors of 1732? Why, therefore, 
does Mr. McMaster blame the 1870 Georgians? 

In these days more commercial accomplishment 
is possible, partly because the fear in connection 
with a default in payment need not extend to a 
deprivation of the debtor’s liberty. Ambitious 
men always did, and always will, lean out for ef- 
fects which are really beyond the reach of the 
longest arm. In our times, however, honest fail- 
ure, no matter how overvaulting the ambition, 
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need only fear a civil suit and a judgment against 
As the ages advance, any, the least, 
personal restraint is felt with a greater keenness, 
and liberty is more jealously guarded. There is 
the modern tendency to deal in a larger way, com- 
mercially; and men have been heard to express 
themselves to the effect that small debts should 
have no legal process whatever appropriated to 
their enforcement; and it is, at least, very certain 
that any argument in favor of imprisonment for 
debt would now be entirely ignored, and pass 
without the courtesy of an answer. 

MARSHALL VAN WINKLE 

(of the New Jersey Bar). 
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MUTUAL BENEFIT SOCIETY —NON-LIA- 
BILITY OF INDIVIDUAL MEMBERS FOR 
AMOUNT DUE ON POLICY 


Iv THE SUPERIOR CouRT OF THE STATE OF CALTI- 
FORNIA, IN AND FOR THE City AND County 
OF SAN FRANCISCO— DEPARTMENT 7. 


Epwarp A. BELCHER, Judge. 


3RYDEN, Plaintiff, v. H1nps er AL., Defendants.— 


No. 6775 J. C. 


ECTION 322 of the Civil Code provides, among 
\) other things, that: “ In corporations having no 
capital stock, each member is individually and per- 
sonally liable for his proportion of its debts and 
liabilities.” etc. B.. a member of an incorporated 
mutual benefit society, died. The society refused 
to pay B.’s beneficiary the amount of his benefit 
policy, whereupon the beneficiary commenced an 
action under the statute above quoted against cer- 
tain of the members of the corporation for their 
proportion of the sum due on the policy. 

Held: That the lodge is the sole forum for the 
of its members. Semble, if the legis- 
lature by the provision quoted intended to pro- 
vide a plan by which the beneficiary under a policy 
of insurance issued by a mutual benefit society 
may proceed directly against the members pro 
rata, for the amount due on the policy, then the 
statute is obnoxious to the provisions of art. 1, 
sec 11 of the Constitution of California providing 
that: “ATl laws of a general nature shall have a 
uniform operation.” 


assessment 


OPINION. 

This is an appeal from the Justice’s Court. 

There are twenty-five defendants, and judgment 
went against them on the court below. The case 
is presented here on demurrer, and the decision 
turns on questions not discussed by counsel. The 
plaintiff alleges that at all of the times mentioned 
the “Fraternal Life Association” was a corpo- 
ration having no capital stock, formed and exist- 


ing under the laws of this State for the purpose of | 
insuring the lives of its members in favor of cer- ' 








tain beneficiaries to be named by them; that the 
principal place of business of the corporation is 
in this city and county; that on the 27th day of 
October, 1894, the husband of the plaintiff was a 
member of said corporation and hed his life in- 
sured therein in her favor for the sum of $2,000, 
which sum the said corporation was to pay to her 
in the event of her husband's death; that on said 
day the plaintiff's said husband died; that at the 
time of his death he had kept and performed all 
of the conditions which upon his part he had 
agreed to keep and perform toward the said corpo- 
ration; that the plaintiff has demanded payment 
of the said sum from said corporation, but pay- 
ment has been refused; that at the time of the 
death of the plaintiff's said husband the said cor- 
poration “consisted of and had ninety-five mem- 
bers, including the defendants,’ who were all 
members of said corporation; and that demand 
has been made upon each of the defendants for 
the payment of his proportion of the plaintiff's said 
claim and demand, to wit: $21.00, and payment has 
been refused. The prayer is for judgment against 
each of the defendants for $21.00 and for costs. 


The action is under that portion of section 322, 
C. C., reading as follows: “In corporations having 
no capital stock, each member is individually and 
personally liable for his proportion of its debts and 
liabilities, and similar actions may be brought 
against him, either alone or jointly with other 
members, to enforce such liability as by this section 
may be brought against one or more stockholders, 
and similar judgments may be rendered.” Tt will 
be noticed that the liability of the members is a 
present liability, and not a liability like that of 
stockholders determinable by the amount of shares 
held by the stockholder at the time the debt or 
liability was incurred. 

The Constitution of this State provides (art. 12. 
sec. 3) that: “Each stockholder of a corporation 
or joint-stock association shall be individually 
and personally liable for such proportion of its 
debts and liabilities contracted or incurred during 
the time he was a stockholder, as the amount of 
stock or shares owned by him bears to the whole 
of the subscribed capital stock or shares of the 
corporation or association.” Section 322 of the 
Civil Code contains the legislation had pursuant 
to that constitutional provision. That portion of 
said section 322 which provides that the members 
of a corporation having no capital stock shall be 
liable for their proportion of its debts and liabili- 
ties, is entirely extra of the constitutional provi- 
sion, and is therefore independent legislation. 

The Constitution of 1849 contains substantially 
the same provision touching the liability of stock- 
holders in corporations as the provision of the 
present Constitution, and the courts of this State 
have uniformly held that the liability of stock- 
holders, so fixed, is primary and original. Stock- 
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holders were not so liable at common law. At 
common law no individual liability was imposed 
upon the members of a corporation. (French v. 
Teschmaker, 24 Cal. 541.) But the Constitution 
does not make the members of corporations having 
no capital stock liable for corporate debts or lia- 
bilities, and the reasoning of all the cases does not 
apply to the case at bar. 

In the case at bar, the Fraternal Life Associa- 
tion—a mutual benefit association——-declined to 
pay the plaintiff's benefit policy, and in this action 
the court, in place of the lodge, is asked to assess 
the members named to make up the sum, pro tanto, 
due on the policy. At the time of Bryden’s death 
there were ninety-five members of the corporation, 
and the assessment to be levied on each member 
to make up the amount of the insurance would be 
twenty-one dollars and a fraction; and the assess- 
ment to be levied against the defendant Hinds 
would be twenty-one dollars and a fraction. The 
action is to collect that sum, less the fraction, from 
him and an equal sum from each of his co-defend- 
ants. The working out of the plan whereby the 
court is to sit as the lodge and assess the members 
pro rata is not without interest. As we have seen, 
there were ninety-five members of the organization 
at the time of Bryden’s death. Say that the de- 
fendant Hinds were to survive his co-members and 
thus become the last member of the organization: 
when death shall have reduced the membership of 
the organiation to one person, and Hinds is left 
as the last survivor, his assessment for the latest 
death will be two thousand dollars, and upon his 
own demise, being the last member of the organi- 
vation and there being none to assess, his bene- 
ficiary can receive nothing. From the time of 
Bryden’s death Hinds’ payments on account of 
benefit policies will have rapidly progressed in 
amount, and at the time of the death of the last 
member except himself he will have paid on ac- 
count of benefit policies upwards of nine thousand 
dollars. Upon his own death his beneficiary will 
receive nothing. There does not seem to be much 
mutuality about that scheme. But though the re- 
sult is startling, it is the logical outcome of the 
plan proposed if Hinds is liable, in this action. to 
pay at all. In my opinion Hinds is not liable in 
this action. The proceeding must be against the 
lodge: and the lodge is the proper forum for the 
assessment of the members, and not the court. Tf, 
hy the enactment of the statute in question the 
legislature intended to make it possible for the 
holder of a benefit policy issued by a mutual 
benefit society to directly against the 
members, pro rata, for the amount due on the 
policy, then the statute is obnoxious to art. 1, sec. 
11, of the Constitution, which provides that: “ All 
uniform 


proceed 


laws of a general nature shall have a 
operation.” As said by Ch. J. Sanderson, in 


French v. Teschmaker: “The Constitution knows 





—— 


no distinction between persons, and the legislature 
cannot discriminate or grant an indulgence to one 
which is not accorded to another. Every general 
law must have a uniform operation; that it to say, 
it must operate equally on all persons and upon 
at all.” It is true, 
a law need not in- 


all things upon which it acts 
of course, that to be general, 
clude all classes of individuals 
be a valid law it must operate uniformly upon the 
whole of the class that it does include. (Abell y. 
Clark, 84 Cal. 227; Turner v. Co. of Siskiyou, 109 
Cal. 332: Bloss v. Lewis, Id. 493; Marsh v. Super- 
visors, 111 Cal. 368: Summerland v. Bicknell, Id. 
507.) 

If the statute in question is applicable as: con- 
tended, then it is not equal and uniform in its 
operation, and tested by the constitutional pro- 
vision referred to cannot stand. 

The is sustained 
missed. 

April 27, 1897. 


in the scale, but to 


demurrer and the case dis- 


_- + 


MERELY EXPLETIVE. 


Tue Kentucky LAwyer’s EXPLANATION OF His 
LANGUAGE TO THE Court. 

members of the house is 

of Kentucky, or 


MONG the new 
Thomas Y. Fitzpatrick, 
“Tom” Fitzpatrick, as everybody calls him at 
home. Tall, graceful, broad-shouldered, thin- 
flanked. he would attract attention in any com- 
pany. Swart as a Spaniard, he has the laughing 
eyes——the fine, gray, the Irish eyes—that make 
an Trish beauty the loveliest of women, that make 
an Irishman the best of good fellows. Fitzpatrick 
is a delightful story-teller, and already he is com- 
panion in that cloak-room set dominated by Amos 
Cummings, John Allen and Mark Smith. 

The other day, after the somewhat involved lead- 
ership of the minority had completed the regular 
week’s washing on the floor, a party of good fel- 
lows were congregated around Fitzpatrick, wh» 
was relating stories of a famous character, whe 
lived in the mountains of Kentucky. The conti- 
nuity of discourse that led up to him as a subject 
was an analysis of the expletive as a part of English 
speech. Fitzpatrick discoursed about as follows: 

“John H. Hazelrigg was a lawyer and editor in 
my section of Kentucky. He was a getiius, a poet, 
a student and an orator. He was what Tom Mar- 
shall would have been had that wonderful man 
been a mountaineer. One day he was making an 
argument before a jury in a common-law case, and 
was drawing a parallel between the party to the 
suit on the opposing side and one of Dickens’ im- 
mortal miscreants. Always emphatic and always 
wrapped up in his client’s cause, he was more than 
usually so on this occasion. It so happened that 
he forgot the name of the character out of Dickens 
he proposed to cite, and turning to his associate 
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a very young lawyer, he asked in a voice of thun- 
der: ‘What was the name of that damned scoun- 
drel who broke old Dombey?’ A roar went up 
from the bar and from the auditorium. Even the 
judge smiled when he commanded order. 

“Hazelrigg turned to him and made a most 
eloquent and ingenious apology, something like 
this: ‘Your Honor, I frequently use strong lan- 
guage—stronger than I ought to employ—but 
your honor will acquit me of profanity. When I 
awake an expletive I do it as a matter of emphasis 
only, never in the sense of irreverence or blas- 
phemy. If I may be pardoned for the immodesty 
of connecting myself in the slightest particular 
with Lord Chancellor Thurlow, I would cite your 
honor to the occasion when, in denying a petition 
of a committee of dissenting clergymen, he said: 
‘Get your damned religion established, and T will 
be for it,’ and he did not mean to be disrespectful 
or irreverent, only emphatic. The committee so 
understood him, and T hope your honor so under- 
stands me.” The judge smiled and took him at 
his word.—Washington Post. 


— pene 


KIND WORDS OF CONTEMPORARIES 


HE wave of progress has at last struck the old 
conservative ALBANY LAw JourRNAL, the cur- 
rent number of which greets its readers in an im- 
proved form, with tinted cover. enlarged in size. 
and in other respects notably altered for the better. 
Among other improvements it has begun the in- 
troduction of illustrations where admissible. as in 
its description of the English courts of justice: 
and the supnlement gives an excellent portrait of 
Mr. Justice Peckham.— Albany Areus. 

The Arrany Law Journat. which has had an 
uninterrmnted weekly publication for more than a 
auarter of a centurv. appears in an enlarged and 
much improved form in its issue for May 1. It is 
now tnder new editorial and business manage- 
ment. and its conductors promise that the good 
record of its past shall be improved unon in the 
future. and everv effort will he put forth to make 
each new issue briehter and hetter than the pre- 
ceding one. The table of contents of the nresent 
number is varied and interestine.—N. Y. Times. 

The Arnany LAw JourNAL. always an excellent 
paper, has been improved. Tt comes out in new 
cover with the May number. with new editorial 
and new business management, and with a mass 
of most valuable and interesting material in its 
columns. The Evening Post is pleased to credit 
to the Law Journat the article relating to clashes 
hetween judges and lawyers. printed to-day.— 
Chicago Post. 

That excellent legal periodical. the ALBANY Law 
JouRNAL, presents itself greatly increased in size, 
snorting a handsome colored cover. and otherwise 
offering relevant, pertinent and competent evidence 





that it is enjoying the prosperity and influence to 
which its many merits entitle it— Rochester 
Democrat and Chronicle. 


The Artsany LAw JourNAL appears to have 
prospered under the guiding hand of Charles J. 
Hailes, formerly editor of the Register. Since 
Mr. Hailes took charge the JouRNAL has boomed. 
Better paper and better matter all show the master 
hand of the Register’s former chief. The latest 
number contains a fine picture of Rufus W. Peck- 
ham, Associate Justice of the United States Su- 
preme Court, and a well-written account of his life, 
by L. B. Proctor, and a stroug article on “Im- 
prisonment for debt,” by Marshall Van Winkle, of 
the New Jersey bar. Mr. Hailes is not only a con- 
scientious and careful writer, but, what is neces- 
sary in his line of work, an excellent judge of writ- 
ers, so that only the best finds its way into the 
columns of the ALsAny Law JourNAL.— Hudson 
(N. Y.) Register. 

Under the management and editorship of Charles 
J. Hailes, Esq.. the ALBANny LAw JourNAL is win- 
ning golden meeds of commendation on all sides 
from members of the legal fraternity for its recent 
steady advance in progress and improvement. 
With its improved form, tinted cover, enlarged 
size, handsome illustrations and excellent subject 
matter, the current number of this magazine is an 
ideal copy of a law journal. In it can be found 
something of interest to all who find a pleasure in 
subjects of legality. Slowly but surely this journal 
is forcing its way into the van of the legal journals 
of the country, and winning honors for the editor 
and publishers.— Albany Times-Union. 

The Arrany Law Journat, of which Charles J. 
Hailes, formerly of Hudson. is the editor, appears 
in an improved form, and the change is appre- 
ciated by the readers of that medium as a vast 
improvement over the old style of make-up. The 
new editorial and business management has infused 
new life into this publication, which ranks as one 
of the best of its kind in the United States.—Hud- 
son Republican. 

The Arrany Law Journat, which for more 
than a quarter of a century has stood among the 
foremost publications of its class in the world, 
has passed into new editorial and business control, 
under which it seems destined to still higher use- 
fulness and prosperity. It appears in more popu- 
lar form, embodying new and valuable features 
and retaining all the old ones which have con- 
tributed so largely to its success. The high char- 
acter of this sterling periodical has given it an in- 
disputable place in the favor of the legal profes- 
sion, and there is ample assurance that its 
honorable position will be steadfastly maintained 
and strengthened by the new managemert.— N. 
V. Mail and Express. 

IT have received a copy of the ALrany LAw 
JouRNAL, in very attractive and rejuvenated form. 
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The “ Vagrant” has a great love for this excellent 
legal periodical, because on its staff he spent five 
years of his journalistic life. The current number 


reminds him of the days when Isaac Grant Thomp- | 
son, Irving Browne, Robley D. Cook and John T. | 


Cook wielded editorial pens. Now “Charley” 
Hailes is at the helm, and, judging from the ex- 
cellence of the issue in hand, the great legal jour- 
nal is passing through the channel in splendid 
form. It contains much of interest, and is hand- 


somely embellished with a portrait of Mr. Justice | 


Peckham, of the United States Supreme Court. 
The publishers have secured an able editor in Mr. 
Hailes.—Albany Evening Journal. 


—---* 


BALKING A BEHEMOTH. 


How THE JUSTICE OF THE PEACE OF CONNUBIAL 
Corners Won His FEe. 

“Say, jedge, can a feller git married on tick 
here?” asked the young bark-peeler from Chip- 
munk Run, as he entered the court-room of Baldy 
Splicer, Esq., justice of the peace of Connubial 
Corners. 

“Nope, not unless he puts up his ticker as se- 
curity fer the tick,” was the disheartening reply. 
“My jinin’ fee is two dollars, invariably in ad- 
vance.” 

“Pshaw! 
bark-peeler. 
could ye?” 

“Not if it was the Turkey sultan an’ was goin’ 
to gi’me all yer trade.” 

“That’s hard luck,” repeated the visitor. “Ye 
see, two dollars is my hull pile, an’ Jen down in 
the wagon is dead sot on seein’ a blood-sweatin’ 
behemoth. She won’t marry me unless I spend 
a dollar takin’ her to the show, an’ I can’t marry 
her if I do becuz I ain't got ro ticker to put up fer 
the jinin’ ceremony afterwards.” 

“Sorter between Silly an’ Spareribdiss, hey?” 
classically observed the justice. 

“An’ T don’t dast tell her I’m so nigh broke, 
becuz women nowadays seem strictly out fer the 
stuff.” ; 

“T don’t blame said Justice 
Splicer. “Tell her that if she’ll marry ye now ye'll 
take her to the next circus.” 

“T did, jedge,” but she gi’me the laff. She said 
she could get jined any time, but blood-sweatin’ 
behemoths wasn’t comin’ her way every day, not 
much.” 

“Huh!” muttered Justice Splicer, “T’ve had a 
powerful lot of experience with matrimonial ob- 
stacles, but this is the fust time I’ve ever been up 
again a blood-sweatin’ behemoth. She’s promised 
to marry ye, has she?” 

“Forty-leven times, jedge.” 

“Stay yere, young feller, an’ we'll see what we 
kin do fer ye.” 

Justice Splicer whispered a few words to Dave 


Jedge, that’s hard luck,” groaned the 
“Couldn't do it fer a dollar jest once, 


*em—so’m I,” 


‘ 





Dugan, the constable, and that worthy hurried 
from the room. In a few moments he returned 
with Jen, who was short and plump, and in a flut- 
ter of alarm. 

“Miss Jen,” Justice Splicer began 
“it has come to the knowledge of the court that, 
after sakerdly promisin’ to marry this young fel- 
ler forty-’leven times, ye refuse to marry the said 
feller unless he trots out fer yer inspeckshun a 
behemoth. Air ye guilty er not 


soleninly, 


blood-sweatin’ 
guilty?” 

“Breach o’ promise is a serious crime—a se- 
rious crime, Miss Jen.” 

The girl looked solemn. 

“ An’ the crime of duress, to wit: holdin’ a blood- 
sweatin’ behemoth over the head of the said young 
feller is even seriouser.” 

The girl looked more solemn. 

“He could make ye a lot of trouble if he wanted 
to. Ye wouldn't like to have him get a posse 
comitatus fer ye, would ye?” 

“N-n-n-o, sir.” 

“Nera duces tecum, ner a rus in urbe?” 

“Oh! No!” 

“Ye wouldn’t like to have a constable huntin’ 
ye with a nunc dittimus er a de lunatico inquirendo, 
would, ye?” 

“Oh! No, no, no.” 

“Then ye better keep yer promise an’ marry him 
right now, hadn’t ye?” 

“Y-y-yes, sir: T will, sir.” whimpered Jen. 

In five minutes the ceremony was performed. 
and, as the door closed upon the happy bark-peeler 
and his bride, Justice Splicer turned to the con- 
stable. 

“All’s well as ends well.” he cried with enthu- 
siasm. “Everybody’s happy. Woman-kinds 
a good lesson: he’s got his girl: his girl has got 
him where she can get even an’ T—TI’ve got two 
dollars!” 

“Ves, but how about the blood-sweatin’ behe- 
moth?” said the constable. 

“TLe’s go down an’ see the critter. Dave. 


got 


Two 
dollars fer tickets an’ peanuts an’ pink lemonade! 


Truth. 


Haw. haw. haw!”- 


~ — 


Legal Notes of Pertinence. 


HIEF Justice John A. Peters of the Supreme 
Court of Maine naturalized a Chinaman the 
other day. and the new American citizen has al- 
ready come before him with an application for 
divorce. 

The anti-cigarette bill passed by the last Maine 
legislature, and which went into effect May 1, coa- 
tained no provision for its enforcement. Through 
an engrossing clerk’s mistake, the game commis- 
sioners are having no end of trouble with the game 
laws, and other important errors have been discov- 
ered in various laws. 
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Judge Nathan Goff, of the United States Circuit 
Court of Appeals, is said to have been offered a 
place in the United States Supreme Court, to suc- 
ceed Justice Field, who is expected soon to retire. 
Mich. 
igan University law department, will be acting 
president of that institution during the absence 
He 
will continue to serve as dean of the law depart- 
Mr. Hutchins is a native of New Hamp- 
He was graduated from Michigan Univer- 
sity in 1871. 
1884. 

On a railroad siding four miles from Hollidays- 
burg, Pa., thirty-two Pullman palace cars, which 
cost $400,000, have been going to decay for the 
past five years, because of being tied up in litiga- 
tion. They are claimed by both the Pennsylvania 
road and the Pullman Company, but until in the 
slow course of the law a decision is rendered as 
to which corporation they legally belong, they 
must be left to rot, so that when there is finally an 
end to litigation the cars will be worthless. 

The death of Charles E. Butler, which was an- 


Professor H. B. Hutchins, dean of the 


of President Angell as minister to Turkey. 


ment. 
shire. 
He became professor of law there in 


nounced on Monday, brought to a close the quiet 
career of one of the most successful members of 
the New York bar. 
lawyer, and hence not well known to active prac- 
titioners except by reputation; yet that reputation 
was so high that his name was always an element 
of strength even in the firm of exceptionally able 
men with Mr. Butler 
was a Virginian by birth, and had nearly attained 
the age of 8o. 
we regret also to have to record the name of Rob- 
ert Sewell. His early life in New York resembled 
that of Mr. Butler in one respect. 


He was distinctively an office 


whom he was associated. 


In the legal necrology of the week 


He came here 
as a poor boy, who had to earn his own living. 
Mr. Sewell was born in Ireland, in 1831, and ar- 
rived in America when he was about 18 years old. 
He became a prominent and successful advocate, 
especially in life cases, and was the 
legal adviser of the Mutual Life Insurance Com- 
pany. At 
James F. Pierce, who recently 


insurance 


one time he was in partnership with 
retired from the 
insurance depart- 
Mr. Sewell some years ago was a candi- 
date for justice of the Supreme Court in this city 


on the Republican ticket. 


office of superintendent of the 
ment. 


Prof. Christopher G. Tiedeman of the Univers'ty 
Law School, New York, has resigned from the 
faculty of that institution, to which he was ap- 
pointed in the year 1891, and of which he has been 
a prominent and useful member. He gave instruc- 
tions in the law of real property and the law of 
negotiable paper. Prof. Tiedeman is the author 
of a well-known work on real property law. 

It will probably surprise many persons to learn 
that there can be any question under our natural- 
ization laws in regard to the jurisdiction of the 





Supreme Court, first department. That is, that 
the United States. The right to naturalize a citi- 
zen of Mexico, however, has recently been se- 
riously disputed before Judge Thomas S. Maxey, 
of the United States District Court for the western 
district of Texas, upon the ground that the appli- 
cant was not a white person, nor an African, nor 
of African descent, but that his color was the color 
of an Indian. After long consideration, the objec- 
tion was pronounced invalid, and the Mexican was 
allowed to become a citizen of this country. 


A salutary proposition in regard to the liability 
to real estate brokers for commissions has recently 
teen laid down by the appellate division of the 
Supreme Court, First Department. That is, that 
if you employ a broker to sell a particular piece 
of property to a particular person, and he fails to 
do so, the employment does not give him author- 
ity to sell to another person in your behalf, and 
render you liable to pay him a commission for the 
Under such circumstances if 
he collects any commission it must be from some 
one other than the seller. 


subsequent service. 


New York 
business circles by a decision rendered at a special 
term of the Supreme Court by Mr. Justice Beek- 
man, in reference to the taxability of money in- 
vested in a seat in the New York Stock Exchange. 
The defendant was a resident of New Jersey, doing 
business as a stock broker in New York, and he 
insisted that the value of his seat in the exchange 
did not represent an equivalent money investment, 
and did not bring him within the provision of law 
which declares that non-residents doing business 
in this State “‘shall be assessed and taxed on all 
sums invested in any manner in said business, the 
same as if they were residents of this State.” The 
proof showed that he paid $20,500 for the seat in 
1890, and that the average price for a seat was 
$18,000 at the time of the imposition of the tax. 
The court held that the value of the seat must be 
deemed money invested in the defendant's business 
here, and hence that he was subject to taxation 
thereon. 

The New York Court of Appeals has just 
affirmed two judgments of conviction in case of 
murder in the first degree, and reversed two con- 
victions for manslaughter and murder in the 
second degree, respectively. These reversals were 
in the case of Anna and Joseph Ledwon, who were 
Buffalo, in 1895, of having killed 
Anna’s former husband five years before. An es- 
sential link in the chain of evidence to establish 
the guilt of the defendants was the testimony of a 
boy who was only eight years old at the time of 
the occurrences which he narrated: and the ques- 
tion whether a conviction necessarily based on 
the statements of this youthful witness should be 
allowed to stand has given considerable trouble to 
the courts. The judges were divided in the Su- 


Much interest has been excited in 


convicted in 
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perior Court of Buffalo; and in the Court of Ap- 
peals, Judge Gray dissents from the conclusion of 
his associates, and favors aflirmance. From the 
opinions written when the case was at the general 
term it would seem that a new trial, with the boy’s 
testimony excluded, would inevitably result in an 
acquittal. 

According to statistics, to every fifty homicides 
committed in the United States there are only 
three committed in Great Britain. 


One Jensen, at Wahoo, Neb., obtained insurance 
on his property from the Farmers and Merchants’ 
Insurance Company of Lincoln, and afterwards 
transferred the property to his son, who then con- 
veyed it to Jensen’s wife. A fire occurred which 
destroyed the property, and the company refused 
to pay on the ground that Jensen had made a 
change in the title of the property, which was con- 
trary to the provisions of the company. Jensen 
proved that he had an insurable interest in the 
property, and that the transfers to the wife and 
son were merely in trust. Judge Sedgwick, before 
whom the case was tried, held that the transfer did 
not void the policy, and directed a verdict for the 
plaintiff. 

Two weeks of the recent term of the District 
Court at Webster, Iowa, was occupied at a cost of 
over $2,500 to the taxpayers of the county with the 
case of Hoffman v. O’Brien, an appeal from a 
Justice’s Court wherein judgment was given the 
plaintiff for $26. In the costs of the court and the 
amount involved the case is similar to that of the 
Jones county calf case. The jury, after being out 
all night, gave a verdict to the defendant, who sub- 
mitted a counter-claim. 

A man who induced a St. Paul business firm to 
cash a bogus check, and then defended himself 
when charged with forgery, has written the county 
attorney requesting him to send to him at Still- 
water (penitentiary) the $10 allowed by the court 
to the attorney appointed by the State to defend a 
criminal. 

William Haas and William Wiley were electro- 
cuted, on April 20, in the annex to the Ohio peni- 
tentiary. These were the first electrocutions in the 
State. 


—__ > —_——— 


English ZFotes. 

The lists of the recent bar examination, which 
have just been issued, show that 126 candidates 
presented themselves fdr examination, but that 
only 69 satisfied the examiners. Of the 57 who 
failed, 19 were so hopelesSly ignorance that they 
were forbidden to present themselves for exam- 
ination till the end of the year. 

Messrs. Partridge and Cooper, of 191 Fleet 
street, will shortly publish an illustrated souvenir 
of the queen’s diamond jubilee, entitled “ Temple 





Bar and State Pageants,’ an historical record of 
state processions to the city of London, and oj 
the quaint ceremonies connected therewith. 


Mr. George Henderson has communicate: to 
the Times the welcome information that a night- 
ingale has been heard, by himself and Mr. l-ast- 
wood, singing in Lincoln’s Inn. We grieve to say 
that there are doubters, some of whom sugyvest 
that, according to Milton, “the wakeful night- 
ingale’’ sings her * amorous descant,” not in the 
afternoon, but “all night long.” Others aver that 
the notes heard were not those of a nightingale, 
but the mellifluous tones of an official referee, not 
yet promoted, descanting 
And others, again, basely hint at a small boy pro- 
vided with suitable machinery in the shape oi a 
tumbler of water and a piece of hollow wood. We 
think that these doubters should be silenced, and 
am: interesting fact in the annals of the inn verified 
and placed on record, by means of a joint-statu- 


upon a recent event. 


tory declaration by the nightingale’s auditors, to 
which it appears to be essential that there should 
be a nightingale’s eggs-hibit.— Solicitors’ Journal 


What will the criminal fraternity be doing on 
June 22? the timorous householder is asking, re- 
marks the London Law Journal. From New 
York comes a hint of a salutary measure which 
might be adopted for the jubilee. In view of the 
General Grant memorial parade the chief of police 
is said to have ordered the arrest and detention 
for the day of every known thief in the city, and 
of every thief seen in the streets, whether disor 
derly or not. Such an interesting method of pre- 
ventive arrest would but it 
savors of what may be styled judicious illegality 
rather than of the slower measures of British jus 


save many purses; 


tice. Here the police cannot lawiully arrest peo 
ple for their past performances or bad cnaracter, 
and must confine themselves to persons who are 
loose, idle, and disorderly (an elastic expression 
often made an excuse for unjustifiable arbitrari 
ness by the police), or who are loitering with in- 
tent to commit felony, and we are afraid that the 
lieges must be content to leave their watches and 
purses at home instead of trusting to any conti 
nental or American exercise of police powers. 

The lord chief justice has recovered from the 
illness which prevented him from performing his 
duties during the latter part of Hilary term, and 
was among the judges who attended the cour.s on 
the opening day of the present sittings. 

The appeal list is considerably smaller than it 
was at the beginning of the year. Then there 
were 127 appeals awaiting hearing; now there are 
no more than eighty-five. Thirty-eight of these 
appeals are from the Queen’s Bench Division, 
thirty-one from the Chancery Courts, four from 
the County Palatine Court of Lancaster, two from 
the Admiralty Court, and two from the Bank- 
ruptcy Court. Of the chancery appeals, eleven are 
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from Mr. Justice Kekewich, four from Mr. Justice 
Romer, four from Mr. Justice Byrne, three from 
Mr. Justice North, and three from Mr. Justice 
Stirling. 

The present list of house of lords appeals con- 
sists Of sixteen cases, of which twelve are English, 
three are Scotch, and one is an Irish appeal. There 
are eight cases awaiting judgment, the first among 
them being Earl Russell's appeal, heard several 
months since, in which is involved the question as 
to what constitutes “legal cruelty ” in a matrimo- 
nial sense, while the last is the trade union case of 
Allen v. Flood, heard a few weeks since. 

(lace Slallnens 
Legal Laughs. 

HEN it came to the cross-examination the 
W witness, who had testified that he believed 
the prisoner demented, settled himself in anticipa- 
tion of possible trouble. 

“Have you any reason for wishing to send my 
client to a madhouse?” asked the lawyer. 

“None,” replied the witness. 

“Well, what particular thing has he done that 
has tended to convince you that he isn’t in his right 
mind?” 

“Well,” said the witness slowly, “look at the 
jool he made of himself in selecting a lawyer.” 

The crier of a county court was required, as is 
usual in the absence of a witness, to go to the 
court-house door and call out for Philip Logue, 
who was summoned in a certain case then pending. 
Accordingly he stepped to the door, and sang out 
at the top of his voice: 

“Philip Logue!”’ 

A wag of a lawyer who happened to be passing 
whispered in his ear: “ Epilogue also.” 

“Epi Logue!” sang out the crier. 

“Decalogue,” said the lawyer, in an undertone. 

“Deca Logue!” sang out the crier. 

“ Apologue,”” whispered the lawyer. 

“Apo Logue!” reiterated the crier, at the same 
time expostulating with the lawyer: “You cer- 
tainly want the whole family of Logues.” 

* Prologue,” said the persevering lawyer. 

“Pro Logue!” rang out again, attracting the at- 
tention of everybody, and the judge sent the 
sheriff to stop the crier from further summonses 
of the family of Logues. 

The man stammered painfully. 
Sissons. 


His name was 
Especially difficult to him was the pro- 
nunciation of his own name. He had the misfor- 
tune to stay out late and uproariously one night, 
according to the Illustrated American, and to ac- 
count for it before the magistrate at the police 
court next morning. ‘“ What is your name?” 
asked the court. Sissons began to reply: “ Sss — 
ss — ssss —_ss—-sss’”’"— ‘“‘ Stop that noise and tell 
me what is your name,” said the judge, impa- 


tiently. “ Siss — sss — sss — sisss "—. “ That will 





do,” said his honor, severely; “ officer, what is this 
man charged with?” “I think, your honor, he’s 
charged with sody water.” 

Great Lawyer — What's the matter, old man? 

His Partner (excitedly) — Our reputation is 
ruined. Some idiot has washed the windows.— 
New York Journal. 

Rotes of Recent English Cases. 

Factories and Workshops — Workshop Open on 
Sunday — Persons of Jewish Religion — ‘Open 
for Traffic on Sunday.’”— Sec. 51 of the Factory 
and Workshop Act, 1878, enables a person of the 
Jewish religion to employ, on certain conditions, 
young persons or women of the Jewish religion in 
his workshop or factory on Sunday, provided that 
the workshop or factory shall not be “ open for traf- 
fic on Sunday.” The appellant, whose business was 
tomake button-holes for tailors, made arrangements 
with his customers to make button-holes on their 
garments for certain prices; and the garments 
were sent to his workshop, and fetched away when 
the work was done. Persons of the Jewish relig- 
ion were employed in the workshop on Sunday, 
and the workshop was open on Sunday in order 
that customers might send or fetch away garments 
in pursuance of arrangements previously made, but 
it was not open for the making of arrangements 
with old or new customers, or for the receipt of 
work from casual customers, or for the payment 
or settlement of Held, that the work- 
shop was not “open for traffic on Sunday” within 
the meaning of sec. 51. (Goldstein, app., v. 


Vaughan, resp., L. T. Rep. vol. LX XVI, 262.) 


Light — Photographic Studio — Interierence 
with Access of Light — Mandatory Injunction.— 
The plaintiff, Lazarus, was the owner of a 
photographic studio, to which the access of light 
had been obstructed by the erection of another 
studio by the defendant company. The defendants 
had attempted to remedy the interference with the 
plaintiff's light, caused by the new building, by 
painting the latter red, so as to better reflect light. 
The evidence adduced showed that the light of the 
plaintiff's studio had been so interfered with as to 
render it useless for the purposes of the plaintiff's 
photographic business, and the attempted remedy 
did not, in fact, improve the light required for 
photography. It was also proved that the plaintiff 
had only used his studio for photography for the 
last ten years. This was a motion by the plaintiff 
to restrain the defendants from erecting any build- 
ing or permitting any building to remain erected 
so as to interfere with the access of light to plain- 
tiff's studio. Counsel for defendants argued 
that, as the plaintiff claimed to enjoy a light pecu- 
liarly suitable for the purposes of photography, he 
must show that he had enjoyed that special light 
for the period of twenty years. Kekewich, J.. after 


accounts. 
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referring to the case of The Attorney-General v. 
The Queen Ann and Gorden’s Mansions (Limited) 
(37 W. R. 572, 5 T. L. R. 430), which was decided 
by his lordship, refused to come to any conclusion 
inconsistent with his former judgment, and de- 
cided it was not necessary that the light required 
by the plaintiff for the purposes of his photog- 
raphy should have been enjoyed by him for twenty 
years. His lordship came to the conclusion that 
the interference with the plaintiff's light was such 
as to necessitate a mandatory injunction, which 
his lordship accordingly granted. (Lazarus v. The 
Artistic Photograph Co. (Lim.), High Court, 
Chancery Division, April 27, '97.) 

Landlord and Tenant — Lease of Hotel — Cove- 
nant by Lessee Not to Buy Wines and Spirits Ex- 
cept from Lessor — Proviso for Abatement from 
Rent — Covenant Running with the Land — Sev- 
erance of Ownership of Lessor’s Business and 
Ownership of Reversion.—A covenant by the les- 
see contained in the hotel that 
he will not during the term created by the 
buy, receive, sell, or i 
out of, or about the premises any 
wines or spirits other than shall have been bona 
fide supplied by or through the lessor (a wine and 
spirit merchant), his successors or assigns, is a 
covenant which runs with the land, and is binding 
on the assigns of the lessee, even though such as- 
signs are not mentioned. And where such cove- 
nant is coupled with a proviso for abatement from 
the rent so long as the lessee shall well and truly 
observe the covenant, the assigns of the lessee are 
entitled to the benefit of the proviso, and may 
claim the abatement, notwithstanding that the 
ownership of the business of the lessor and the 
ownership of the reversion have been severed by 
a sale of the business, while they continue to ob- 
tain wines and spirits from the purchasers of the 
business. (White v. The Southend Hotel Com- 
pany (Limited), Court of Appeals, L. T. R. 
LXXVI, 273.) 


lease of an 


lease 
upon, 


dispose of, in, 


vol. 
— o 


Hotes of American Decisions. 


Mortgage — Receiver — Foreclosure. — Where 
mortgaged property has been sold under a judg- 
ment against the mortgagor, and the purchaser is 
in possession and is solvent, a receiver will not be 
appointed, on the application of the mortgagee, to 
take possession of the property, and collect the 
rents and profits, pending a foreclosure. (Warren 
v. Pitts [Ala.], 21 South. Rep. 494.) 

Negotiable Instruments — Parol Evidence.— In 
an action upon a note by the payee against the 
sole makers thereof, parol evidence is inadmissible 
to show that the makers executed and delivered 
the notes as collateral security only. (Moore v. 
Prussing [Ill.], 46 N. E. Rep. 184.) 


Notary Public — Contempt of Court — Punish- 





ment.— A notary public, with jurisdiction of a jus- 
tice of the peace, without making himself or sure- 
ties on his bond liable to civil action, can punish 
for contempt a bystander, who, when the notary 
intimated that he should find guilty a person being 
tried before him for assault, interrupted with a 
statement that he knew two persons who saw the 
affair, and then refused to disclose their names. 
(Coleman vy. Roberts [Ala.], 21 South. Rep. 449.) 


Principal and Agent — Authority of Agent.— 
Where a general agent for loaning, collecting and 
reloaning his principal's money takes a note pay- 
able to himself from a borrower, in payment of a 
matured note of the latter, without the knowledge 
or ratification of the principal, the borrower re 
Lawther 


mains liable to the principal. (Everts v. 


[Ill.], 46 N. E. Rep. 233.) 

Principal and Agent — Brokers — Good Fait! 
A broker employed to sell stock forfeits his com- 
mission where, after finding a purchaser, he agrees 
with him and another person that the latter shall 
buy the stock in order that it may be obtained at 
a less price, and that the real purchaser shall not 
be disclosed to the owner. (Hafner v. Hebron 


[Ill.], 46 N. E. Rep. 211.) 


Railroad Company — Killing Stock.—Where the 
evidence in an action for killing stock left it doubt- 
ful whether the stock entered on the right of way 
through defects in the fences, or through a gate 
erected for plaintiff's benefit, and left under plain- 
tiff's control, it was error to render judgment for 
plaintiff. (Missouri, K. & T. Ry. Co. of Texas v 
Johnson [Tex.], 39 S. W. Rep. 323.) 

Tender — Sufficiency.— Where a tender is made 
and kept good by bringing it into court, and it is 
not accepted or taken out of court, and it is found 
on the trial that a larger sum is due, it operates as 
a payment on the sum finally recovered. (Martin 
v. Bott [Ind.], 46 N. E. Rep. 151.) 

Vendor's Lien. — Where a balance due from a 
husband and wife on a contract for the purchase of 
a homestead was paid by a third person, to whom 
the property was conveyed, and who conveyed it to 
the husband, a vendor's lien retained in the deed 
securing notes taken from the husband for the 
money advanced is valid. (Clark v. Burke {Tex.], 
39 S. W. Rep. 306.) 
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Current Vopics. 
R. GEORGE MILLS ROGERS, of the 
Chicago Bar, in a pamphlet recently 
published under the title “* Existing Methods 
of Trying Cases,” advances a somewhat 
novel proposition, with reference to the de- 


Mr. 
Rogers seems to think that an entirely erro- 


fense of persons accused of crime. 


neous idea as to what the duties of a State’s 
attorney should be prevails. This official is 
looked upon, he says, only as a prosecutor, 
whose business it is to secure a conviction, 
if possible, and too often this is the attitude 
of the prosecuting officer himself, who be- 
comes overzealous in securing convictions, 
under the notion that acquittals may mar his 
reputation. This is apt to be the case, par- 
ticularly when some crime has aroused pub- 
lic prejudice by reason of its peculiar atroc- 
ity, or on account of the victim being a man 
of prominence. In such cases a fair and im- 
partial trial is particularly desirable, but ex- 
ceedingly difficult te obtain. No one is 
likely to dispute the proposition that every 
one accused of crime should be presumed to 
be innocent until proven guilty. Nor will 
it be disputed that the people ought to be as 
much pleased to find tnat the accused is 
innocent, as to be convinced that he is a 
thief or a cold-blooded murderer. Mr. Rog- 
ers’ plan is to give to every man accused the 
In 
other words, he would have the State’s at- 
torney act in a dual capacity, whose duty 
it should be to find out all the facts, both 
Vor. 55 — No. 21. 


same counsel whom the people have. 





those for and against the prisoner. Under 
such circumstances, he thinks the accused 
would have no need of special counsel. If 
he is innocent he can establish his innocence 
just as well through the people’s attorney; 
if he is guilty he should not have the privi- 
lege of seeking the aid of his own special 
lawyer to defeat the ends of justice. If such 
a system as this were practicable—which 
we greatly fear it is not—it would undoubt- 
edly result in a great saving of time and ex- 
pense, besides making it almost impossible 
for the defendant's friends to make up a per- 
jured defense. But Mr. Rogers seems to 
have anticipated the radical defects of his 
plan, especially with reference to the pro- 
tection of the rights of accused persons on 
appeal, by conceding that he “would allow 
the accused, in case of conviction,” to em- 
ploy special counsel to conduct his appeal 
through the higher courts, if he so desired,” 
and he would also “allow him to employ 
special counsel to represent him in an ap- 
peal to the court for protection, or such 
action as should be necessary, in case he 
should be unfairly represented by the peo- 
ple’s attorney.” This looks very much like 
a tacit acknowledgment in advance that the 
plan proposed would be a failure. It does 
not seem possible to make the same officer 
in effect a public prosecutor and a public 
defender at the same time, and there would 
appear to be no way to prevent an accused 
person from employing special counsel to 
defend him, if he possessed sufficient means 
or influence to do so. Mr. Rogers’ scheme 
seems to be only a variation of Mrs. Clara 
Koltz’s public defender idea, heretofore fully 
referred to in these columns. That it would 
work successfully in practice we very much 
doubt. 


The Illinois Appellate Court, first depart- 
ment, recently decided an interesting ques- 
tion as to the right of a prisoner to recover 
money found upon his person when ar- 
rested, and taken from him by a United 
States marshal. It was in the case of James 
E. Stuart v. Le Roy Harris, being an appeal 
from the Superior Court of Cook county. 
Upon the trial of the case below, it appeared 
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that the plaintiff, by means of post-office 
orders by him forged, had obtained from the 
United States government a large sum of 
money; that he had been convicted of such 
crime, and at the time of the trial below was 
in the penitentiary. When searched by the 
United States marshal and the defendant, 
there was found in the waistband of his pan- 
taloons, stitched tightly between the two 
buttons to which his suspenders were at- 
tached, between four and five hundred dol- 
lars in money; and there was found on his 
right foot, underneath, between the stocking 
and his bare foot, money attached to the 
sole of the foot, and in his sock were two or 
three small rubber 
broken. 


bands, which were 
The money was taken from his 
foot with some difficulty without tearing it, 
as it was sticking to the foot. The bills that 
were on his foot were stuck together; the 
upper bills were worn through on the ball 
of his foot, where the ball of the foot would 
rest, and also on the heel. The bill next to 
his foot was worn through. There was also 
an offensive odor on the bills from the smell 
of his feet. The plaintiff stated that the 
money had been where it was found for 
some time. The prisoner being charged 
with forgery of post-office orders, and 
with having obtained by means _ thereof 
a large sum of money, it was clearly 
the duty of the United States marshal 
and his assistant to take from the pris- 
oner such money as they reasonably believed 
to have been connected with the crime of 
which the prisoner was supposed to be 
guilty. Whether the prisoner, the plaintiff, 
was, at the time of the commencement of this 
action, entitled to have the money so taken 
from him restored, was another question, 
which the court did not find it easy to de- 
cide. The contention of the plaintiff sub- 
stantially was, that if one by robbery or 
other crime obtain a sum of money and de- 
posit in bank, he may immediately there- 
after withdraw in other money the sum de- 
posited, and that thereby the other money 
which thus comes into his possession be- 
comes his, so that as against the person from 
whom he obtained the money he deposited, 
he may, in an action to recover, recover the 





money which he drew from the bank. ‘The 
court said: 

“TI do not think that the law goes to the 
extent claimed by the plaintiff. It is clear 
that in a court of equity a person having ob- 
tained property by criminal means will be 
held to hold the fruits of such offense as a 
trustee for the use and benefit of him from 
whom the property feloniously taken was 
obtained.” 

Mr. Justice Waterman, after quoting 
numerous authorities in point, said: “In the 
present case it is, in my Opinion, a question 
of fact to be left to the jury to determine 
whether the money found upon the person of 
the prisoner and taken from him, was the 
fruit of the crime for which he was arrested 
and has been convicted; and in determining 
this fact, evidence of the prisoner’s pecu- 
niary circumstances prior to the commission 
of the crime, the money he had in bank, as 
well as deposits made by him after the com- 
mission of the crime, or other property ob- 
tained by him subsequent to the crime, may 
be introduced; that thereby may be ascer- 
tained whether the property now claimed by 
him is the fruit of the money he feloniously 
obtained from the United States govern- 
ment, or otherwise, and if the money so 
taken from the prisoner is found to be the 
fruit of that which he criminally obtained 
from the United States, then he cannot re- 
cover in this action. By fruit of crime is not 
necessarily meant the very property stolen.” 


The members composing the legislatures 
of many of our western States are men taken 
from the agricultural districts, and their 
knowledge of things judicial is, as a conse- 
quence, somewhat limited. The legislature 
of M were no exception to this rule, 
and they had been troubled not a little by 
the Supreme Court of that State pronounc- 
ing many of the laws passed by them as 
being unconstitutional. 

So it came to pass that when the legisla- 
ture reassembled the subject of unconstitu- 
tional laws was the first thing to be brought 
up, and the subject was discussed rather 
fully. It was agreed that the august judges 
composing the Supreme Court were a pretty 
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hard body of men to go by, so it was left to 
Mr. Blank, a country member, to “bell the 
cat,” so to speak. He proposed that the 
first thing they do was to pass a law requir- 
ing the Supreme Court to pass upon the 
constitutionality of any law that the legisla- 
ture might have under consideration, before 
its final enactment, and in this way none but 
laws that were good, so far as that objection 
was concerned, would be passed. Then Mr. 
Blank made a draft of his law, entitled 
An act to cause 
the judges composing the Supreme Court 
of M to pass upon the constitutionality 
of proposed legislation.” It was reported 
favorably and sent to the judges of the Su- 
preme Court for approval, as the first to be 
passed upon under its own provisions. 

Of course no one can ever know what 
actuated the court, whether it was a desire 
to avoid the responsibility of passing upon 
the new laws as they were ground out by 
the legislative mill, or what. But, in the 
course of a day or two “House bill number 
one, an act, etc.,”” came back and endorsed 
upon it: ‘We the judges of the Supreme 
Court of the State of M , are unani- 
mously of the opinion that house bill num- 
ber one is unconstitutional.” 

And so the cat is still without the bell. 


“Touse bill number one. 








The question as to whether the naming 
of the baby belongs, as a matter of right, to 
the baby’s father or to the baby’s mother is 
raised in a queer law-suit originating in 
Eastkill, in the heart of the Catskill moun- 
tains. The plaintiff is Ole Halverson, a 
Swede, who cultivates a small farm on the 
mountain side. He has sued for dam- 
ages the Rev. J. G. Remerton, a German 
Lutheran minister of the same place, and 
the pleadings set forth the following state of 
facts: Mr. and Mrs. Halverson have a son 
of tender years. The former desired that 
the boy should be called Oscar, after the 
present monarch of Mr. Halverson’s father- 
land. Mrs. Halverson dislikes the name of 
Oscar, and was determined that the baby 
should not be burdened therewith. Mr. 
and Mrs. Halverson took the baby to the 
Mr. Halver- 


clergyman to be christened. 





son requested the minister to name the child 
Oscar, but Mrs. Halverson had already 
talked the reverend gentleman over, and to 
Mr. Halverson’s surprise and indignation, 
the boy was christened not Oscar, but 
something else, whereby Mr. Halverson 
suffered serious disappointment, loss of au- 
thority in his household, laceration of feel- 
ings, etc., for which he prays damages. The 
clergyman’s defense is that he christened the 
child in accordance with the wishes of its 
mother, whose rights in the premises he 
considered paramount. The case brings up 
a novel question in jurisprudence, the deci- 
sion of which will be regarded with interest 
in thousands of families throughout the land. 


The New York City Bar Association, at 
a meeting recently held, took important ac- 
tion with reference to the selection of an 
attorney for the grievance committee, whose 
duty it shall be to take the initiative in cases 
of alleged misconduct on the part of mem- 
bers of the profession, who are also mem- 
bers of this association, or of the State Bar 
Association. The action referred to is em- 
bodied in the following amendment to the 
by-laws, which was adopted by a practically 
unanimous vote: 

“The executive committee shall from time 
to time appoint a member of the association 
to be the attorney of the grievance commit- 
tee, whose duty it shall be to investigate, 
when his attention shall be called thereto, 
any matter touching the administration of 
justice, upon which the committee is by this 
by-law authorized to act, and all cases (1) of 
misconduct of a member of the association 
in his relation to the association or in his 
profession, (2) of alleged fraud or unprofes- 
sional conduct on the part of any member 
of the bar of this State, practicing his pro- 
fession in this judicial district, whether a 
member of this association or not, and (2) 
of persons pretending to be attorneys or 
counselors-at-law, but not regularly licensed 
and admitted to practice. ; 

. “Where the said attorney shall deem that 
there is sufficient ground therefor, and no 
complaint or specific charge in writing shall 
have been made by any other person, it shall 
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be his duty to act as the complaining party, 
to formulate and present to the grievance 
committee a complaint or charges in writ- 
ing, and to prosecute the same before said 
committee by presenting the evidence in 
support thereof. If, upon the report of the 
grievance committee, upon such complaint 
or charges, the executive committee shall 
appoint a member or members of the asso- 
ciation to conduct a further investigation or 
prosecution in relation thereto, it shall be 
the duty of such attorney to assist the mem- 
ber or members so appointed in such investi- 
gation and prosecution. 

“The said attorney of the grievance com- 
mittee shall receive such compensation as 
the executive committee may provide, to be 
paid out of the general fund of the associa- 
tion.” 

The importance of this action can hardly 
be overestimated. It is wise, as well as prac- 
tical. 
a movement for the purification of the pro- 
fession, which has already been too long de- 


It is a step in the right direction, 


layed. Whatever objection there may be on 
the part of some members of the profession 
to that feature of the plan which provides 
for the institution of a paid attorney for the 
grievance committee is pretty certain, on re- 
flection, to be promptly removed, for in no 
other way are needed prosecutions likely to 
be undertaken. It is unfair as well as un- 
just to ask any man to personally undertake 
a thorough and systematic investigation of 
charges of unprofessional conduct against 
a fellow-member, when that work really be- 
longs to the entire organization, and it is 
a source of satisfaction that this tangible 
provision has been made for the exercise 
of one of the most important functions for 
which the Bar Association exists. The re- 
port of the committee recommending the 
change in the by-laws in question cogently 
supports it in the following language: 

“Few individuals having knowledge of 
- the facts care to constitute themselves prose- 
cutors and to assume the burden of collect- 
ing and prosecuting the evidence before the 
committee for the sole purpose of elevating 
the moral tone of the profession. This asso- 





ciation, however, has a duty imposed upon it 
by its constitution ‘to maintain the honor 
and dignity of the profession of the law’ and 
‘to increase its usefulness in promoting the 
due administration of justice.’ 

“Your committee believes this duty can- 
not be adequately discharged by confining 
the investigation of offenses to those cases 
which someone may be public. spirited 
enough to present and prosecute before the 
committee on grievances. In the opinion 
of your committee the time has arrived when 
the association should provide the means for 
fully investigating and vigorously prosecut- 
ing cases tending to bring the profession of 
the law into disrepute and to interfere with 
the proper administration of justice.” 

The Arpany Law Journat fully en- 
dorses this view, and confidently looks for- 
ward to important results in the detection 
and weeding out of the professional black 


sheep. 


The Supreme Court of the United States 
has sustained the validity of the celebrated 
Berliner patent for certain improvements in 
the combined telegraph and _ telephone, 
which has been the subject of litigation be- 
tween the government and the American 
Sell Telephone Company since 1894. In 
that year the United States brought a suit in 
the Circuit Court for the District of Massa- 
chusetts, asking that the patent be declared 
void on account of Berliner’s action in de- 
laying the issue by the patent office, and also 
because it was identical with another patent 
previously issued to him. Berliner’s appli- 
cation was filed in 1877, and the patent was 
not issued until 1891. The patent substan- 
tially covers the device known as the micro- 
phone. The case was heard before District 
Judge Carpenter of Rhode Island, sitting in 
3oston, and he directed the cancellation of 
the patent on both grounds. On appeal to 
the United States Circuit Court of Appeals, 
in May, 1895, that tribunal, composed of 
Circuit Judges Colt and Putnam and Dis- 
trict Judge Nelson of Massachusetts, re- 
versed the original judgment and upheld the 
patent. The opinion was written by Judge 
Putnam, who found that, although Ber- 
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delay in the 
no deceit, col- 


liner acquiesced in the 
patent office, there was 
lusion or corruption in the matter; and 
he also held that the patent could not 
be cancelled because of its alleged iden- 
tity with an earlier patent, when it was not 
clearly manifest to the commissioner of pat- 
ents that the inventions were the same. This 
decision has been in all respects affirmed by 
the Supreme Court at Washington. The 
Berliner patent now belongs to the Ameri- 
can Bell Telephone Company. The opinion 
is written by Mr. Justice Brewer, with whom 
all his associates concur, except Justices 
Gray and Brown, who did not sit, and Jus- 
tice Harlan, who dissents. 


A question of importance to persons in- 


terested in the distribution of estates in the 
Surrogate’s Court has recently been passed 
upon by the New York Court of Appeals in 
the matter of the estate of Harvey Randall. 
The case arose in Washington county. Two 
claimants for the same distributive share of 
the estate of the decedent presented them- 
selves in the Surrogate’s Court, one assert- 
ing the right to receive it as next of kin, the 
other producing an assignment of this very 
share purporting to have been executed to 
him by such next of kin. The surrogate ig- 
nored the assignment on the ground that it 


had been obtained by misrepresentations; 


and directed that the property be distributed 
just as though the assignment had not been 
made. This the Court of Appeals holds he 
had no power to do. “When, upon an ac- 
counting in the Surrogate’s Court,’”’ savs 


Judge Vann, “the same distributive share 


is claimed by two persons, one by original 
title and the other by an assignment appar- 
ently valid, resort must be had to a court of 
equity to settle the dispute, for the surrogate 
is without power to determine the question.” 

Robert M. Mitchell, who was recently ap- 
pointed city assistant prosecuting attorney 
of Chicago, is one of the best known colored 
men in the State. In 1877-8 he was deputy 
collector of taxes for the South Town of 
Chicago; for seven years a deputy clerk of 
the Criminal Court; three years chief clerk 





of Harrison street police station; for four 
years deputy collector and chief clerk of 
gaugers, and storekeeper. Mr. Mitchell’s 
mother was a slave; his father was a distin- 
guished Confederate general, who gave up 
his life fighting for the lost cause. Mr. Mit- 
chell was admitted to the Illinois bar March 
26, 1895. 


The Hamilton county (Ohio) Circuit 
Court, first circuit, recently laid down the 
correct doctrine that a citizen not only has 
the right, but it is his duty, to communicate 
to the appointing power whatever he knows 
for good or ill concerning one who is an ap- 
plicant for a position as teacher, and when 
such communications are made in good faith 
the citizen is protected, even though the 
statements contained in the communication 
be not true. 


—_——— = 


ATTORNEY AND CLIENT. 


NEGLIGENCE IN PAssInG TITLE. 
New York SupreME Court — APPELLATE 
DIvISION. 


Second Department. 
May, 1897. 
Present: Hons. Witt1am W. Goonpricn, P. J.; 
EpGar M. CuLLen, WILLARD BARTLETT, EDWARD 
W. Hatcu and GeorceE B. Braptey, JJ. 


Epwarp G. Byrnes, Respondent, v. W1Ltt1am D. 
PALMER and ANNIE S. HOFFMAN, as executors 
of the last will and testament of Arthur T. 
Hoffman, deceased, Appellants. 


Appeal from an order of the Special Term 
granting a new trial on case made and exceptions. 


J. A. Young for Appellants. 
Albert G. McDonald for Respondent. 


CULLEN, J. — This action is brought to recover 
damages for the negligence of the defendants’ 
testator, who passed the title to certain lands in 
Westchester county, examined by him at the in- 
stance of the plaintiff, who became the purchaser 
thereof. The plaintiff was ousted from the posses- 
sion of his lands by the judgments in two actions 
of ejectment brought against him by Hawley D. 
Clapp and Nelly V. B. Clapp. The report of the 
decision of these two cases on appeal is found in 
3 App. Div., at p. 284. The defect in the title and 
the question of its effect were previously decided 
in Clapp v. McCabe (84 Hun, 379). The difficulty 
with the title is this: One Hawley D. Clapp, in 
1861, was seized in fee of a tract of land including 
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the premises purchased by the plaintiff; he mort- 
gaged the tract for ten thousand dollars to Rachel 
S. Rogers; the mortgage was subsequently as- 
signed to Elias H. Van Brunt; in August, 1863, he 
released to Clapp a portion of the mortgaged 
premises. Just here is the source of all the diffi- 
culty. Instead of particularly describing the prem- 
ises released, the instrument releases “ all the said 
mortgaged lands and property described in said 
mortgage, except the lands, premises and property 
hereinafter mentioned and described, which are not 
released or intended to be released by this inden- 
ture, and which lands and premises and property 
not released or intended to be released by this in- 
denture are described as follows, viz.: All that cer- 
tain piece, parcel or lot of land,” etc. That is to 
say, the instrument metes and 
bounds, not the premises released, as is usual in 
instruments of the kind, but the premises retained 
as subject to the lien of the mortgage. Afterwards 
Huldah H. Clapp, the wife of the mortgagor, be- 
came the assignee of the mortgage and also the 
owner of the portion of the lands still remaining 
subject to its lien. Hawley D. Clapp, the mort- 
gagor, died in 1880, seized of the premises released 
from the mortgage, and by his will devised them 
to his widow and six children, share and share 
alike. In 1884 Huldah H. Clapp, the widow, insti- 
tuted a foreclosure of the Rogers mortgage, mak- 
ing her children and the executors of her husband 
parties thereto. At this time Mrs. Clapp or her 
legal adviser must have fallen into the same error 
as that into which subsequent examiners of the 
title had fallen, and, misled by the form of the re- 
lease, have believed that the premises of which a 
description by metes and bounds was given in the 
instrument were released from the mortgage, while 
the fact was the exact reverse, and those were the 
only premises still subject to the mortgage. This 
is obvious, because at the time she owned both 
the mortgage and the premises described by metes 
and bounds in the release, and hence there could 
have been no occasion for a foreclosure. The 
material portions of the complaint in that fore- 
closure action, and also of judgment entered 
therein, will be found in the report of the case of 
Clapp v. McCabe (supra), and therefore will not be 
repeated here. Under the decree of foreclosuue 
the plaintiff in the suit, Huldah H. Clapp, pur- 
chased the premises sold. Subsequently the title 
acquired by Huldah H. Clapp was vested in Morti- 
mer R. Clapp, and from him the present plaintiff 
made his purchase. The defendants’ testator was 
employed and paid for examining the title on this 
purchase. He made an abstract of the title, the 
last deed in which is the deed from Mortimer R. 
Clapp to the plaintiff. Following this is the state- 
ment: “Conveys the premises in question, and 
vests a good and perfect title of record in Edward 
G. Byrnes, Arthur T. Hoffman. Mamaroneck.” 
On the trial of the action, at the close of the plain- 
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' tiff’s case, the court dismissed the complaint, on 


the ground that the plaintiff had not established 
negligence on the part of the attorney. A motion 
for a new trial on a case and’exceptions was subse- 
auently made and granted. From such order this 
appeal is taken. 

There can be no question that an attorney is 
liable to his client for negligence in the discharge 
of his employment causing that client injury. “/ 
attorney is also liable to his client for the conse- 
quences of his negligence and ignorance in matters 
not in litigation * * * and particularly the 
scarching the title of property offered to his client 
for purchase, or as security for a loan” (2 Shear 
man & Redfield on Negligence, § 574). The de 
fendants’ counsel does not challenge this proposi 
tion, but he asserts that the error of the defend 
ants’ testator in misconstruing either the descrip- 
tion in the judgment of foreclosure, or incorrectly 
determining the binding effect of that judgment, 
was not negligence. It is undoubtedly true that 
an attorney is only bound to exercise the ordinary 
reasonable skill and knowledge of his profession, 
and is not liable for every error of judgment or 
opinion as to the law. “ No attorney,” said Ab- 
bott, C. J., “is bound to know all the law; God 
forbid that it should be imagined that an attorney 
or a counsel, or even a judge, is bound to know all 


mn 


the law, or that an attorney is to lose his fair 
recompense on account of an error, being such an 
error as a cautious man might fall into.” This 
principle was held in Bowman v. Tallman (3 Abb. 
Ct. App. Dec. 182). It is also true that the same 
rule that applies to the liability of an attorney in 
the conduct of a litigation is applicable to his lia- 
bility in examining titles. He is certainly not a 
guarantor that the titles to which he certifies are 
perfect. He is only liable for negligence or mis- 
conduct in their examination. But in determining 
the question of negligence on the part of an attor- 
ney in examining a title, it is necessary to bear in 
mind the marked difference between proper con- 
duct in that employment and in a litigation. Ina 
litigation a lawyer is well warranted in taking 
chances. To some extent litigation is a game of 
chance. The conduct of a lawsuit involves ques- 
tions of judgment and discretion as to which even 
the most distinguished members of the profession 
may differ. They often present subtle and doubt- 
ful questions of law. If in such cases a lawyer errs 
or a question not elementary or conclusively set- 
tled by authority, that error is one of judgment for 
which he is not liable. But passing titles,as a rule, 
is of an entirely different nature. A purchaser of 
real estate is entitled not only to a good, but to a 
marketable title: that is,a title free from reasonable 
doubt (Cambrelleng v. Purton, 125 N. Y. 610; 
Fleming v. Burnham, too N. Y. 1). In Jordan v. 
Poillon (77 N. Y. 518) the Court of Appeals re- 
fused to compel a purchaser at a judicial sale to 
take title. Though the objection presented a mere 
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question of law, the court declined to pass upon it, 
and determine it in the absence of parties inter- 
ested who would not be concluded by the decision. 
It is, therefore, the duty of a conveyancer to see 
that his client obtains a marketable title, and to 
reject titles involved in doubt, unless the client is 
fully informed of the nature of the risk and is will- 
ing to accept it. A careful lawyer might readily 
advise a client that he was entitled to a piece of 
real property and that it was proper to bring an 
action for its recovery, while at the same time he 
would unhesitatingly reject a title which involved 
the same question as to which he had advised 
a suit. 

In this view of the duty of an attorney examin- 
ing titles we proceed to consider the question of 
law presented by the title of the plaintiff. There 
can be no question but the release showed dis- 
tinctly what property was released by it, and that 
by the release the plaintiff's premises were dis- 
charged from the lien of the mortgage. Therefore, 
no title to those premises can be traced through 
the foreclosure of the mortgage, unless the judg- 
ment granted in that foreclosure was a binding ad- 
judication of the right of the plaintiff to have the 
premises sold for the satisfaction of the mortgage, 
despite of the fact that the mortgage no longer 
covered the premises. The complaint in the action 
clearly did not include the plaintiff's lands, for it 
alleged that Van Brunt had released a portion of 
the premises therein described from the lien of the 
mortgage, as would appear by reference to the re- 
lease, the date and place of record of which were 
set forth. It was, therefore, only the lands still 
subject to the mortgage, a sale of which was 
sought. I am inclined to differ from the learned 
referee who decided Clapp v. McCabe. He 
thought that a decree directed a sale of the lands 
described in the complaint and subject to the mort- 
gage. I think it directs a sale of the lands ex- 
empted from the mortgage, instead of those sub- 
ject to the mortgage; at least, that that is the 
proper construction of the description of the prem- 
ises, except so far as that construction is modified 
by the reference in the decree as to the release it- 
self. I shall assume this to be the correct con- 
struction of the decree, for that is the most favor- 
able view to the defendants. The case then pre- 
sented is the effect of a decree directing the sale of 
certain lands, where the action is brought solely 
for the sale of other and different lands. The gen- 
eral rule, as stated by Mr. Freeman, is: “ The 
effect of every judgment or decree as an estoppel 
is restricted to such matters as might have been 
litigated under the pleadings. Thus, if plaintiff, in 
an action in relation to real estate, avers no title 
beyond his own life, the judgment rendered in his 
favor is not conclusive as to any greater title than 
he put in issue. The agreement of the litigants 
that matter not in issue may be given in evidence, 
and may be determined by the verdict of the jury, 








will not enlarge the effect of the judgment as an 
estoppel” (1 Freeman on Judgments, 271). In 
Campbell v. Consalus (25 N. Y. 613) it was held 
that to make the judgment in another action con- 
clusive, it must appear by the record that the mat- 
ter decided was put in issue by the pleading in that 
action; and that even an agreement between the 
parties would not enlarge the operation of a judg- 
ment on such verdict by the way of estoppel. In 
Woodgate v. Fleet (44 N. Y. 1), it is said by 
Judge Earl: “ A judgment is conclusive upon the 
parties thereto only in respect to the grounds cov- 
ered by it, and the law and facts necessary to up- 
hold it; and, although a decree, in express terms, 
purports to affirm a particular fact or rule of law, 
yet if such fact or rule of law was immaterial to 
the issue, and the controversy did not turn upon 
it, the decree will not conclude the parties in refer- 
ence thereto.” (See also People v. Johnson, 38 
N. Y. 63). The affirmance by the General Term, 
in Clapp v. McCabe, proceeded on this ground, 
that the judgment could not be conclusive to mat- 
ters not embraced within the pleadings nor liti- 
gated. The very able opinion there delivered by 
Justice Brown reviews the leading authorities on 
the question and clearly shows that the judgment 
was ineffective to authorize the sale of any lands 
other than those described in the complaint. I 
think that it appears, from the cases cited and from 
the doctrines laid down by the text writers, that 
the law, as to the effect of the judgment in fore- 
closure, was substantially settled prior to the time 
that this title was passed, and that the attorney 
was properly chargeable with knowledge of it. 
But assuming that in this I am in error, to say the 
least, the question was involved in the gravest 
doubt, and a careful attorney should not have as- 
sumed to pass a title involving so serious an 
objection. 

Moreover, I think that a jury might have found 
from the evidence that the error of the attorney 
was not in his construction of the terms of the 
judgment or mistake as to its binding effect, but 
in his failure to read attentively the release of 
mortgage. The abstract made up by the attorney 
was in evidence. The following is the reference 
made to the deed of the referee in foreclosure: 

Deed, referee. 
“ Nelson H. Baker, referee, Date, Feb. 1, 1862. 
to Ack. Feb. 1, 1862. 
Huldah H. Clapp. Rec. Feb. 1, 1862. 
Liber 1020, p. 189. 

“ Conveys the premises in question by virtue of 
a sale under the above judgment, and excepts 
therefrom the part released from said mortgage by 
Elias H. Van Brunt, and described in Liber 508 of 
Mortgages, page 229.” 

This deed has precisely the same description as 
that contained in the decree of foreclosure. Under 
the construction of that description I have given it, 
this statement as to the premises conveyed by it is 








342 


THE ALBANY LAW JOURNAL. 





entirely erroneous, for it conveyed the released 
lands, not the mortgaged lands. If the description 
is to be construed as conveying the lands not re- 
leased, then it did not include the plaintiff's pur- 
chase, and was not part of his chain of title. It 
thus appears that whichever view the attorney took 
of this description, he must have been under the 
belief that the lands described in the release by 
metes and bounds were those released from the 
mortgage, not those retained by its liens. This 
evidently was the foundation of his error, and 
could have only occurred from a careless reading 
of the instrument of release. I think it can hardly 
be denied that a fault of this kind would constitute 
negligence. There is nothing in the abstract to 
show that the question at law, as to the effect of 
the judgment, was ever considered or decided by 
the attorney. 

The objection that the plaintiff's motion for a 
new trial was made too late would have been good 
had it not been waived. The intention of the limi- 
tation prescribed in section 1002 of the Code of 
Procedure is to prevent the unsuccessful party 
having any longer time in which to review an ad- 
verse judgment by a motion for a new trial, than 
he would have by an appeal from the judgment. 
But the defendants admitted “ due and timely ser- 
vice of notice of the motion.” This operated as a 
waiver of the objection that the motion was made 
too late. In Stevenson v. McNitt (27 Hun, 335), 
it was held that the right to dismiss an appeal 
brought after the expiration of the time allowed by 
law, was waived by laches in moving to dismiss. 
In Staats v. Garrett (21 Weekly Digest, 39), a 
notice of appeal was served too late, but the re- 
spondent subsequently gave an ¢xtension of time 
te serve case on appeal. It was held that the right 
to dismiss the appeal was waived. In Stubbs v. 
Stubbs (11 Weekly Digest, 244), a failure for two 
terms to move to dismiss an appeal brought too 
late was held a waiver of the right to dismiss. The 
case before us is much stronger for the respondent 
than those cited. An objection that the time to 
move for a new trial or to appeal has expired does 
not go to the jurisdiction of the court, but only to 
the regularity of the proceedings (Hill v. Burke, 
62 N. Y. 111). 

The order appealed from should be affirmed, 
with costs. 

All concur. 


_—— —— 


ILLINOIS SUCCESSION TAX ACT CONSTI- 
TUTIONAL. 


HE Supreme Court of Illinois, in an opinion 
filed May 11, has declared the succession tax 

act of 1895 constitutional. The case in which this 
important question was decided is Daniel H. 
Kochersperger, Collector of Cook County, v. Ex- 
ecutors and Trustees of the Estate of John B. 
Drake, deceased. Justice Phillips wrote the opin- 





ion, Justice Craig dissenting. Following is the 
text of the opinion: 

On November 12, 1895, John B. Drake, a resi- 
dent of Cook county, IIl., died, leaving a last will 
and testament, in and by which Josephine C. 
Drake, Timothy B. Blackstone and the Illinois 
Trust and Savings Bank were appointed his execu- 
tors and trustees. Under the provisions of the will 
property in excess of $20,000 passed to Josephine 
C. Drake, widow of John B. Drake; $5,000 each 
passed to Fanny D. English, Mrs. Sallie Sausser 
and Ella Drake, nieces of the said John B. Drake; 
$1,000 each passed to Samuel W. Parker ard 
Henry Morgan, and $500 each passed to John 
Gabriel and Bridget Hughes, strangers to the 
blood and in no wise related to the said John B. 
Drake. That property in excess of $2,000,000 
passed to the said executors, to be held in trust 
for the use and benefit of the said wife and chil- 
dren of the said John B. Drake. 

A petition was filed by the county treasurer of 
Cook county, asking for the appointment of an 
appraiser to appraise said estate, under “an act to 
tax gifts, legacies and inheritance in certain cases, 
and to provide for the collection of the same,” ap- 
proved June 15, 1895, in force July 1, 1895. To the 
petition in this case a demurrer was interposed on 
the part of the executors and trustees, which was 
sustained by the court, and the petition dismissed 
and a judgment entered for costs. The judgment 
of the court was that the act was unconstitutional. 

The question presented by this appeal involves 
the constitutionality of the act entitled “ An act to 
tax gifts, legacies and inheritances in certain cases, 
and to provide for the collection of the same, ap- 
proved June 15, 1895.” 

The existence of the common law within the 
State of Illinois results from the provisions of 
Ch. 28 R. S., which declares that the common law 
of England and all statutes of a general nature 
made prior to the fourth year of James I. shall be 
the rule of decision, and shall be considered as of 
full force until repealed by legislative authority. 
By that authority, Ch. 39 R. S., entitled “ An act 
in regard to the descent of property,” and Ch. 148, 
entitled “ An act in regard to wills,” were enacted, 
which in effect repeal the common law in reference 
to inheritances, and also repeal the statute enacted 
prior to the fourth year of James I. in reference to 
devises. 

There is not in force in this State, under Ch, 28, 
any law providing for the descent or devise of 
property. The law of descent and the right to 
devise and take under a will within the State of 
Illinois owe their existence to the statute law of 
the State. The right to inherit and the right to 
devise being dependent on the legislative acts, 
there is nothing in the Constitution of this State 
which prohibits a change of the law with reference 
tc those subjects at the discretion of the law- 
making power. The law of descent and devise 
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being the creation of the statute law, the power 
which creates may regulate and may impose con- 
ditions or burdens on a right of succession to the 
ownership of property to which there has ceased 
to be an owner because of death and the owner- 
ship of which the State then provides for by the 
law of descent or devise. 

The imposition of such a condition or burden is 
not a tax upon the property itself, but on the right 
of succession thereto. To deny the right of the 
State to impose such a burden or condition is to 
deny the right of the State to regulate the adminis- 
tration of a decedent’s estate. 

When, by the act of June 15, 1895, for the taxa- 
tion of gifts, legacies and inheritances in certain 
cases, the legislature prescribed that a certain part 
of the estate of the deceased person should be paid 
to the treasurer of the proper county for the use 
of the State, it was in effect an assertion of sover- 
eignty in the estate of the deceased persons. 

Whether to be levied and determined as a tax 
or penalty, the principle is that where one owning 
an estate dies that estate is to be assessed in ac- 
cordance with those provisions of the act and the 
tax to be paid for the right of inheritance. The 
amount reserved to the State from the estate of a 
deceased owner is not a tax on the estate, but on 
the right of succession. 

By the provisions of the Constitution of 1870 it 
is provided in article 9: 

“Sec. 1. The general assembly shall provide 
such revenue may be needful by levying a tax, 
by valuation, so that every person and corporation 
shall pay a tax in proportion to the value of his, 
her or its property, such value to be ascertained 
by some person or persons to be elected or ap- 
pointed in such manner as the general assembly 
shall direct, and not otherwise; but the general 
assembly shall have power to tax peddlers, auc- 
tioneers, brokers, hawkers, merchants, showmen, 
jugglers, inn-keepers, grocery-keepers, liquor deal- 
ers, toll-bridges, ferries, insurance, telegraph and 
express interests or business, venders of patents 
and persons or corporations owning or using fran- 
chises and privileges in such manner as it shall 
from time to time direct, by general law, uniform 
as to the class upon which it operates. 

“§ 2. The specifications of the objects and sub- 
jects of taxation shall not deprive the general as- 
sembly of the power to require other subjects or 
objects to be taxed in such manner as may be 
consistent with the principles of taxation fixed in 
this Constitution.” 

Under these provisions of the Constitution it is 
insisted that the levy of the succession tax, which, 
under the above provisions, is required to be made 
by valuation, so that every person and corporation 
shall pay a tax in proportion to the value of his, 
her or its property, and that such law shall be uni- 
form as to the class upon which it operates, is de- 
feated by the provisions of the statute above 





quoted. That statute provides certain classes of 
property which was a part of an estate shall be 
exempt from taxation under these provisions, and 
when the legislature provides other classes of 
property, some of which shall pay $1 per $100, 
others $2, others $3, and others $4, and still others 
$5, and again others $6 per $100, six different 
classes are created under and by which a tax is 
levied by valuation on the right of succession to a 
separate class of property. The class on which a 
tax is thus levied is general, uniform, and pertains 
to all species of property included within that 
class. A tax which affects the property within a 
specific class is uniform as to the class, and there 
is no provision of the Constitution which pre- 
cludes legislative action from assessing a tax on 
that particular class. 

By this act of the legislature six classes of prop- 
erty are created heretofore absolutely unknown. 
It is those classes of property depending upon the 
estate owned by one dying possessed thereof 
which the State may regulate as to its descent and 
the right to devise. The tax assessed on classes 
thus created is absolutely uniform on the classes 
upon which it operates, and under the provisions 
of the statute is to be determined by valuation, so 
,that every person and corporation shall pay a tax 
it proportion to the value of his, her or its prop- 
erty inherited, and is not inconsistent with the 
principle of taxation fixed by the Constitution, and 
is clearly within the sections of the Constitution 
quoted. No want of uniformity with one living 
who owns property can be urged as a reason why 
the statute makes an inconsistent rule. No person 
inherits property or can take by devise except by 
the statutes, and the State, having power to fegu- 
late this question, may create classes and provide 
for uniformity with reference to classes which were 
before unknown. 

Laws of this character have been sustained in 
Pennsylvania, New York, Maryland, Virginia, 
North Carolina and other States. They have been 
held invalid in New Hampshire and Ohio, and 
some other States. We are not disposed to enter 
into an analysis of these cases and a consideration 
of the principles on which they have become de- 
cided. The broad principle presented is that the 
legislature may create new classes of property 
with reference to estates under which they may 
regulate the right to inherit or devise or take un- 
der devise, and such right existing, such classes 
may be created, and as created may be uniform, 
and the assessment by valuation when declared to 
operate equally on the right of succession to such 
classes is not a violation of the provisions of the 
sections of article 9 of the Constitution of the 
State of Illinois. 

We hold the act entitled “ An act to tax gifts, 
legacies and inheritances in certain cases, and to 
provide for the collection of the same, approved 
June 15, 1895,” to be one not inconsistent with the 
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Constitution of the State of Illinois. The County 
Court erred in sustaining ademurrer to the petition, 
and its judgment is reversed and the cause re- 
manded, with directions to appoint an appraiser to 
appraise the estate and assess a tax under that 
statute. 

Reversed and remanded with directions. 





WHAT CONSTITUTES NEGLIGENCE. 


S it negligence to step off the pavement in a 
street without looking to the right to see if the 
way is clear on the near side? Formerly a pedes- 
trian might with tolerable safety have trusted to 
his ears to find out if there was any vehicle close 
to him; but now that the bicyclist is ubiquitous, 
common prudence suggests that for his own se- 
curity a foot-passenger should look in both 
directions before he crosses the road. The safety 
of the bicyclist does not count with the majority of 
non-riders. He is not altogether unreasonably re- 
garded as a nuisance where there is much traffic; 
yet he is entitled to pursue his way along a thor- 
oughfare, and in regard to him the foot-passenger 
has duties as well as rights. In a case which was 
before the Court of Appeal on Wednesday, the 
facts were that a butcher’s boy with a knife in his 
hand stepped suddenly off the narrow pavement 
of a street without even a glance to the right, and 
came at once into collision with a bicyclist, who, 
as the jury found, was riding along carefully and 
at a reasonable speed. The result was that one of 
the unfortunate rider’s hands was struck by the 
knife and seriously hurt, and he brought an action 
to recover damages for his injuries. The jury 
found that the occurrence was a “ pure accident,” 
and the court were unanimous in saying that they 
would have come to the same conclusion. It 
seems to us, however, that the jury would have 
been justified in finding that the butcher’s boy, 
who admitted that if he had looked he would have 
seen the bicyclist, and waited for him to pass, was 
guilty of negligence. On the other hand, it may 
be that a street is so narrow or so crowded that a 
bicyclist is not justified in riding through it, or 
that he ought, at any rate, to ring his bell contin- 
uously, irritating though the tinkling may be to 
himself or to the people within earshot. These 
points, however, are wisely left for the determina- 
tion of a jury.— London Law Journal. 

With characteristic enterprise the law-publishing 
house of, Banks & Brothers, Albany and New 
York, issued the Liquor Tax Law, with the 1897 
amendments, on the day of the final adjournment 
of the legislature. The work of editing was skil- 
fully and carefully done by Amasa J. Parker, Jr., 
former counsel for the Albany excise board. The 
pamphlet, for which, as may be imagined, the de- 
mand was and is great, embraces ninety-six pages, 
including a copious index. 
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JupGmMent oF Conviction REevERSED — INsur- 
FICIENCY OF EVIDENCE FOR SUBMISSION OF 
CasE TO JuRY. 

F the evidence in a criminal case does not come 

up to the standard which the law requires in 
quantity and quality to justify or warrant a con- 
viction, it is the duty of the trial court, upon re- 
quest, to direct an acquittal. The defendant, in 
such a case, is not confined to any particular form 
of words in presenting to the trial court the ques- 
tion of his right to be acquited. 

The same strictness with respect to exceptions 
does not prevail in criminal as in civil cases, but 
the court will look at the substance rather than the 
form with a view to promote justice. A motion, 
in form, to discharge the defendant or dismiss the 
indictment may be regarded as, in substance, a re- 
quest to direct an acquittal, and the denial of such 
a request, when the evidence falls below the stand- 
ard necessary to rebut the presumption of inno- 
cence, is legal error, reviewable by this court. 

Generally, where there is a conflict as to the facts, 
or the proof is open to opposing inferences, the 
question of the defendant's guilt is for the jury; 
but a mere scintilla or even some proof is not suf- 
ficient to warrant the submission of the case to 
the jury. (May 4, 1897, People, respondent, vy. 
Joseph Ledwon and Annie Ledwon, appellants.) 

1. Civil Service Clause of the Constitution. The 
provision of the Constitution (ah 5, § 9) that 
“appointments and promotions in the civil ser- 
vice of the State, and of all the civil divisions 
thereof, including cities and villages, shall be made 
according to merit and fitness,” is mandatory; but 
the execution of the subsequent provision: “to be 
ascertained, so far as_ practicable, by examina- 
tions, which, so far as practicable, shall be compet- 
itive,” is, as to the machinery necessary for the 
conducting of competitive examinations, depend- 
ent upon the statute. 

2. Counties, Town and Villages. In the absence 
of legislation providing the machinery for con- 
ducting competitive examinations for the civil 
service of counties, towns and villages, the pro- 
vision of the Constitution in reference to such ex- 
aminations for those civil divisions of the State 
remains ineffectual. 

3. State and Cities — Constitutionality of Civil 
Service Law. The existing civil service law (L. 
1883, ch. 354, as amended,) provides the necessary 
machinery for carrying into effect the provisions 
of the Constitution in the case of the State and 
cities, and, with the exception of certain provi- 
sions relating to veterans, appears to be in har- 
mony with the Constitution. 

4. Practicability of Competitive Examinations. 
The provisions of the Constitution and of the 
statute, requiring competitive examinations so far 
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as practicable, contemplated the existence of posi- 
tions for which a competitive examination is not 
practicable. 

5. Determination of Practicability of Examina- 
tion. In order to determine whether the examina- 
tion of a candidate for an office is practicable, the 
court must first ascertain the nature and character 
oi the duties of the position; and when that has 
been done, the question of exemption becomes one 
oi law. 

6. Exemption of Confidential Positions. Within 
the meaning and intention of the Constitution and 
of the statute, competitive examination is not prac- 
ticable for positions of a confidential relation to 
the appointing officer. 

7. Definition of Confidential Position. Where 
the duties of the position are not merely clerical, 
and are such as especially devolve upon the head 
of the office, which, by reason of his numerous 
duties, he is compelled to delegate to others, and 
the performance of which requires skill and judg- 
ment, trust and confidence, and involves the re- 
sponsibility of the officer or the municipality 
which he represents, the positions should be 
treated as confidential. 

8. Confidential Position Not Necessarily Se- 
cret. Positions included in the confidential class 
are not timited to those which are strictly secret. 

g. Statutory Exemptions from Examination. 
The provisions of the statute, exempting from ex- 
amination officers elected by the people and the 
subordinates of any such officer for whom he is 
financially responsible, the heads of city depart- 
ments, applicants for employment under the edu- 
cational department of a city, and any subordinate 
officers having custody of public moneys or se- 
curities, for the safekeeping of which the head of 
an office is under bonds, furnish a satisfactory 
rule as to the positions for which, in addition to 
confidential positions, competitive examination is 
not practicable. 

10. Cities — Effect of Exempt Classification by 
Mayor. A classification of positions exempt from 
civil service examination (schedule A), made by the 
mayor of a city, presumably in the conscientious 
discharge of his duty under the statute, although it 
may be voidable is not void; and until judicially 
determined to be erroneous it is a protection to 
the subordinate heads of departments and em- 
ployes acting thereunder, and, until the proper 
classification has been made, appointments made 
thereunder must be deemed valid. 

11. Remedy for Improper Classification by 
Mayor. If the mayor of a city refuses to do his 
duty in making classifications of civil service posi- 
tions, or if he does it improperly, he may be com- 
pelled by direct proceeding, as by mandamus, or 
perhaps in some cases by certiorari, instituted by 
any resident citizen, to do it in accordance with 
the requirements of the Constitution and of the 





statute; but a taxpayer’s action to restrain the pay- 
ment of salaries earned by appointees is not the 
appropriate remedy. 
Chittenden v. Wurster, 14 App. Div. 483, re- 
versed. 
(Argued March 23, 1897; decided April 20, 1897.) 
Chittenden v. Wurster. Opinion by Haight, J. 
Dissenting opinion by O’Brien, J. 
NATIONAL GUARD — ARMORERS AND JANITORS OF 
ARMORIES—COMPENSATION A County CHARGE. 


1. Armorers and janitors of armories of the 
National Guard, appointed under the provisions of 
the Military Code, are in the military, and not in 
the civil, service of the State. 

2. The provision of the Constitution of 1894 (art. 
11, § 3), that “it shall be the duty of the legislature 
at each session to make sufficient appropriation for 
the maintenance ” of the militia, was not intended 
to make the entire maintenance of the militia pay- 
able out of the State treasury, and does not have 
the effect of prohibiting the enactment of general 
laws imposing upon localities the expense of 
maintaining armories within their jurisdiction. 

3. The provision of section 179 of the Military 
Code, as amended by chapter 853, Laws of 1896, 
declaring that the compensation of employes in 
armories, including armorers and janitors, shall 
be a county charge upon the county in which the 
armory is situated, is not repugnant to the Consti- 
tution. (Matter of Goedel v. Palmer, 15 App. 
Div. 86, affirmed.) 

(April 20, 1897. In the Matter of the Application 
of Charles E. Bryant, respondent, for a writ of 
Mandamus v. George W. Palmer, as Comptroller 
of the City of Brooklyn, appellant. Opinion by 
Bartlett, J.) 

PRIVATE CHARITABLE INSTITUTIONS — EFFECT OF 
New Constitution Upon Statutory Loca 
Arp FRoM Pusiic MONEYys. 

1. The Constitution of 1894 did not, of itself, an- 
nul and render inoperative mandatory provisions 
in existing statutes requiring the payment by local- 
ities of public moneys to private charitable institu- 
tions, by force of the new provision (art. 8, § 14), 
that such payments “ may be authorized, but shall 
not be required by the legislature; ” but its effect 
was to leave such statutory provisions in force 
until superseded by subsequent legislation. 

2. The above provision of the Constitution is a 
mere limitation on future legislative action, and 
was not intended to forbid the operation of exist- 
ing laws. 

3. The above provision of the Constitution did 
not abrogate the purely administrative duty im- 
posed upon the comptroller of the city of Brooklyn 
by chapter 169, Laws of.1877, of paying a portion 
of the exicse moneys to the Inebriates’ Home for 
Kings County,a private charitable and reformatory 
institution. 


a 
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4. The new provision of the Constitution of 1894 
(art. 8, § 14), that no payments of public moneys 
by localities to private charitable institutions shall 
be made for any inmate who is not received and 
retained “pursuant to rules established by the 
State board of charities,” operated presently, so 
that from the time rules should be established by 
the State board on the subject, no payments would 
be justified for inmates received or retained, in 
contravention of the rules of the board. 

5. The courts will not compel the payment to a 
private charitable institution of public moneys, 
authorized to be paid only for the current sup- 
port of inmates during the period when the fund 
accrued, where it appears that the institution had 
to a great extent ceased its operations and had not, 
except to a limited extent, performed the service 
which was the consideration of the payment to be 
made out of the public funds. (People ex rel. 
Inebriates’ Home v. Comptroller, 11 App. Div. 
114, affirmed.) 

(April 20, 1897. The People of the State of New 
York ex rel. The Inebriates’ Home for Kings 
County, appellant, v. The Comptroller of the City 
of Brooklyn, respondent. Opinion by Andrews, 


Ch. J.) 





Tax — Review or AssEsSMENTS— APPEAL—Con- 
STITUTION, ArT. 6, § g—UNANtMoOUS DeEcISION 
oF APPELLATE DivisION — PROCEEDINGS TO 
Review AssEsSMENT — UNANIMOUS AFFIRM- 
ANCE — FINpINGs OF Fact — ELEvATED RAIL- 
ROAD — ASSESSMENT — RAILROAD LEASE — 
TAXATION OF FRANCHISE, Etc. 

1. While the writ prescribed by the act “ for the 
review and correction of illegal, erroneous or un- 
equal assessments’ (L. 1880, ch. 269) may be a 
writ of review and, hence, properly called a writ of 
certiorari, it may also be in the nature of a venire de 
novo. 

2. /t seems, that the provision of the Constitution 
(art. 6, § 9), that ‘no unanimous decision of the 
Appellate Division of the Supreme Court, that 
there is evidence supporting or tending to sustain 
a finding of fact, * * * shall be reviewed by the 
Court of Appeals,” applies to special proceedings 
as well as to actions, and to implied findings as 
well as to those written out in extenso. 

3. The restriction imposed by the Constitution 
upon the review of a unanimous decision of the 
Appellate Division, that there is evidence support- 
ing a finding of fact, applies to an order of affirm- 
ance in a statutory proceeding to review an assess- 
ment, in which a trial de novo has been had at 
Special Term, upon new evidence, as to the value 
of the relator’s property, resulting in a confirma- 
tion of the assessment and a dismissal of the writ 
of certiorari. 

4. The effect of a unanimous judgment or order 
of affirmance by the Appellate Division is a deci- 
sion that there is evidence supporting the findings 





of fact as expressed or necessarily implied. It is 
not necessary for that court to specify what find- 
ings of fact are sustained by evidence, when it in- 
tends to sustain them all, or to repeat the language 
of the Constitution and apply it generally to all 
the findings of fact. 

5. The annual report of an elevated street rail- 
road company to the State railroad commissioners 
is competent evidence, as in the nature of an ad- 
mission, for the assessing officers to act upon in 
assessing the company under the act “in relation 
to the assessment of taxes on incorporated com- 
panies” (L. 1857, ch. 456), and for the Special 
Term in reviewing the assessment. 

6. The lease of a railroad necessarily includes the 
use of the franchise of the company owning it, and 
the cost of such lease necessarily embraces to some 
extent the value of the franchise. 

7. Franchises cannot be included in an assess- 
ment made under chapter 456, Laws of 1857. 

8. It is erroneous to include in the basis of as- 
sessment against an elevated railroad company 
under chapter 456, Laws of 1857, the cost of leases 
of roads operated by it, without deducting the 
value of the franchises included in the leases. 
(People ex rel. Manhattan R. Co. v. Barker, 
6 App. Div. 356, reversed.) 

(April 20, 1897. The People of the State of New 
York ex rel. The Manhattan Railway Co., appel- 
lant, v. Edward P. Barker et al., as Commissioners 
oi Taxes and Assessments of the City and County 
of New York, respondents. Opinions by Vann, J., 
and O’Brien, J.) 

CovENANT OF HusBAND IN DEED OF WIFE'S 
PROPERTY — PossEssION OF REALTY BY Mar- 
RIED WOMAN — ABSENCE OF POSSESSION IN 
HusBAND — COVENANTS IN DEED. 

1. The rule that the covenant of a stranger to 
the title is personal to the covenantee and 1nca- 
pable of transmission by a mere conveyance of the 
land applies, in the absence of special facts and 
circumstances, to covenants of a husband in a deed 
by his wife of her own land, joined in by him. 

2. When possession of realty, to which she holds 
the legal title, has been once delivered to a mar- 
ried woman, it is not lost or impaired (in the ab- 
seuce of any question of fraud) by permitting her 
husband to exercise acts of care, management or 
agency with respect to the property, or by his 
occupancy of it, as head of the family, for the 
family residence. 

3. The facts that the sale of realty in the posses- 
sion of a married woman holding the legal title 
was negotiated by her husband, and that he exe- 
cuted a written contract of sale in his own name 
and delivered their joint deed, receiving a check to 
his own order for a part of the purchase-money 
and taking back a bond and mortgage running to 
his wife for the balance, do not prove, as against 
the terms of the deed and testimony of the hus- 
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band disclaiming any interest in the property, that 
the wife had surrendered to her husband posses- 
sion or any interest in the land sufficient to carry 
his covenants of warranty and quiet enjoyment 
down through successive conveyances to remote 
grantees. (Mygatt v. Coe, 12 App. Div. 245, 
affirmed.) 

(April 20, 1897. Sarah Matilda Mygatt et al., 
appellants, v. Edward P. Coe, as Executor, eic., 
respondent. Opinion by O’Brien, J. Dissenting 
opinion by Bartlett, J.) 
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COULD NOT SENTENCE HIS SON 


“b NE of the most tragic scenes I ever wit- 

nessed,” relates an Illinois judge, “ oc- 
curred in a court-room in a small town in one of 
the new western States. That is to say, it was new 
then, but that has been forty years ago, and I was 
out there growing up with the country and show- 
ing people how much law a youngster of 21 or 22 
has at his finger ends. The judge was a man of 60 
or more, and in addition to a most venerable and 
dignified appearance, he was the saddest-faced 
man I ever saw. He had come to our town ten or 
a dozen years before from the east, and we knew 
little of him except he was an able lawyer and 
jurist, and his wife, who was the only other mem- 
ber of his family, and himself had some great sor- 
row which they had sought some escape from by 
going into a far country. 

“Ours was a quiet town, and the judge and his 
wife seemed to live serenely enough, but they were 
evidently growing old and feeble ahead of their 
time. One night our town was all torn up by a 
robbery and murder, and the capture of the killer 
and thief almost in the act. For a wonder, he wasn't 
lynched then and there, but he wasn’t, and as soon 
as daylight came, proceedings were instituted 
against the prisoner, and I was appointed, with 
another youngster, to defend him. 

“Really there wasn’t any defense, and I was 
frank enough to tell him that he might be thank- 
ful if we could save him from lynching. He was 
a stranger in the town, evidently led there by some 
stories he had heard of an old miser we had 
among us, and was a man of perhaps 33 or 34, 
with a most unprepossessing appearance, greatly 
accentuated by a week’s growth of rough whiskers, 
years of dissipation and hard living. In those days 
and in such cases the law’s delay was not much in 
force, and by 6 o’clock of the second day the pris- 
oner was standing before the judge to receive sen- 
tence. As he stood there that day a harder-look- 
ing customer I think I never saw. 

“* Have you anything to say why sentence of 
death should not be pronounced upon you?’ said 
the judge, after all the preliminaries were over. 

“*T have, your honor, if you are to pronounce 
that sentence,’ replied the prisoner, with an air of 








almost impertinence. ‘At least,’ he added, half- * 
apologetically, ‘ possibly under the circumstances 
you might not care to pronounce it.’ 

“This was entirely out of the ordinary, and I 
touched my client on the arm, and was about to 
remind him of the customs of the court, when the 
judge requested me to leave the prisoner to him. 

“* Will you be kind enough to explain?’ he said, 
in a strangely excited tone. 

“*Well, your honor,’ responded the prisoner, 
without a quaver of voice, ‘as I’m your only 
son ——’ 

“ But the judge heard no more. It was evident 
that he knew the prisoner was telling the truth, for 
with a groan he threw up his hands and fell for- 
ward across the desk in front of him, dead, and a 
little stream of blood trickled from his lips. The 
excitement was terrific, and in the midst of it the 
prisoner dashed through a window, and would 
have escaped, but a timely shot from a rifle in the 
hands of a man on the outside settled him forever. 
And, best of all, his mother never knew. She 
lingered a few months after her husband’s death, 
and the entire population of the town considered 
it to be a sacred obligation to lie to her about the 
whole affair.” 

saith 


RIGHTS OF ILLEGITIMATE OFFSPRING 
UNDER WILLS. 


HE courts seem to be less inclined to punish 
the children for the sins of their parents, and 

are slowly, but surely, coming to deal more ten- 
derly with the interests of illegitimate offspring 
under wills, says the London Law Times. Some 
sixty-seven year ago, in Bagley v. Mollard (1 
Russ. & M. 581), Sir John Leach, M. R., came to 
the conclusion that, under a residuary gift to 
grandchildren, an illegitimate child took no share. 
Since then the trend of judicial opinion has in- 
clined to favor such offspring, and the doctrines 
now held are well illustrated in Seale-Hayne v. 
Jodrell (65 L. T. Rep. 57; [1891] A. C. 304), where 
the house of lords had to construe a will in which 
residuary estate was given to “cousins” and 
“nieces.” Some of the former were children of 
an illegitimate brother, and the latter were in fact 
his wife’s nieces. It was then held that the resid- 
uary clause embraced the illegitimate children. 
In re Parker; Parker v. Osborne (noted ante, p. 
578), Mr. Justice Kekewich had to review the de- 
cisions in a case where an illegitimate nephew of 
a wife claimed a share of residue with legitimate 
nephews and nieces. The will gave to the ille- 
gitimate nephew (“ my said wife’s nephew, J. W. 
R.”’) certain silver, and then ultimately gave the 
residue to “the nephews and nieces of my said 
wife.” Mr. Justice Kekewich held that a wider 
view could now be taken by reason of the change 
of judicial opinion, and that J. W .R. was entitled 
to a share. It will be seen that the earlier refer- 


348 


THE ALBANY LAW JOURNAL. 





SS 
— 


— 





* ence to this child afforded a key to the meaning 
of the testator, and enabled the court to include 
him among the true nephews. The cases go to 
show that illegitimate children are prima facie ex- 
cluded, unless, as here, the testator’s will is a dic- 
tionary of the meaning of his words where circum- 
stances prevent a possibility of legitimate children. 
At p. 246 of Mr. Theobald’s work on Wills (4th 
edit.) the effect of the cases is summarized. It 
seems, as he says, difficult to reconcile the deci- 
sions with principle — a fact doubtless due to the 
transitions of judicial thought. 


BEFORE THE FINAL BAR. 


VHE HON. JOHN LOWELL, ex-judge of the 
United States Circuit Court, died last week 
at his residence in Newton, Mass. Judge Lowell 
had been unusually free from illness all his life, 
and attended to his business until a very recent 
period. His last illness began about the middle of 
March, and until within the last two or three 
weeks he had been able to see his friends, and at- 
tend church, and be about, though it was evident 
he was failing rapidly. The deceased was born in 
Boston October 18, 1824. He was the son of John 
Amory Lowell and Susan Cabot Lowell, the 
daughter of Francis C. Lowell, for whom the town 
of Lowell was named, coming from a family which 
has not only been eminent in the law, but which 
has been for generations distinguished for its 
championship of human rights. Judge Lowell was 
the leading authority in the United States on all 
questions of bankruptcy and insolvency, and he 
had in preparation a text-book on this branch of 
the law, which was to have been published had the 
Bankruptcy .bill passed in his lifetime. He was 
consulted more often than any other lawyer of the 
present time on all difficult questions of law by his 
fellow-members of the bar, and his death will be 
a personal loss to many who had become accus- 
tomed to rely upon his judgment and knowledge 
in difficult cases. 

Since he left the bench he has been in active 
practice with his son, John Lowell, Jr., in Pember- 
ton square, having an office in the old building 
fermerly occupied and owned by his wife's father, 
Mr. George B. Emerson. 

He did not try jury cases, but confined his work 
to cases before a single judge in equity, admiralty, 
etc., and to arguments before the appellate courts 
of the United States and Massachusetts. He also 
heard many cases as referee and commissioner. 
There is no one whose loss will be more felt by 
every one who knew him, and no one had a larger 
acquaintance. He was deeply respected by all his 
brother members of the bar, not only in Massachu- 
setts, but throughout the United States, as his 
business brought him in contact with most of the 
leading lawyers and judges of the country. His 
decisions were of the best, and in several instances, 








when he was a judge in the United States Circuit 
and District Courts, they have led the Supreme 
Court of the United States to reverse former de- 
cisions. 


Legal Aotes of Pevrtinence. 


The annual address before the Law Academy of 
Philadelphia was delivered at the hall of the His- 
terical Society of Pennsylvania, No. 1300 Locust 
street, on Thursday evening, May 20, 1897, by Mr, 
Justice Dean, of the Supreme Court, who selected 
for his subject “ The Jury.” 

Common Pleas Court No. 1 in Philadelphia is 
known as the “ Court of Busy Bees,” because of its 
hard-working judges — Biddle, Bregy and Beitler, 

The case of the City of St. Louis v. The West- 
ern Union Telegraph Company, which involved 
the right of the city to tax telegraph poles in the 
streets at the rate of $5 per annum each, was re- 
cently decided for the second time by the United 
States Supreme Court. The decision of the Circuit 
Court for the eastern district of Missouri, which 
was in favor of the telegraph company, was 
affirmed on the ground that the questions raised by 
the city are not presented by the record. The 
court did not, therefore, go into the merits of the 
tax law at all. 

A decision of importance to druggists was 
handed down by the Indiana Appellate Court at 
Indianapolis at the last term. A druggist sold a 
quart of whiskey on a physician’s prescription 
reading, “ R. Whiskey, one quart, for medicinal 
use,” and was fined for selling intoxicating liquor 
on Sunday, but attempted to justify the act on the 
ground that he filled the prescription of a repu- 
table physician. The court holds that the pre- 
sentation of a prescription that does not request 
that the sale be made on Sunday, nor to whom it 
shall be sold, nor the manner in which the liquor 
shall be used, is not authority for selling on Sun- 
day, and that the burden of proof is on the drug- 
gist to show that the liquor was used for medical 
purposes. 

The attorney-general of New York has already 
begun action to test the efficacy of the new Anti- 
Trust laws. 

Judge McClure, of the Circuit Court, at Ander- 
son, Ind., on the 2nd inst., held the new Indiana 
penal law unconstitutional. Three weeks ago one 
Lawson was sentenced under the new law to a 
term in the Jeffersonville Prison, which is now 
called the Indiana Reformatory. Under the new 
law the duty of the jury is only to find whether 
the accused is guilty or not and also ascertain his 
age. He is then sent to the reformatory if under 
30 years, and his length of time depends upon his 
conduct. If the warden sees fit he can let him go 
after the minimum has been passed, which in this 
case was one year. Lawson could have been held 
the full limit, five years, if the warden had thought 
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his conduct unsatisfactory. Judge McClure gave 
Lawson a new trial under the old law, holding 
that the curtailing of jurors’ power in not fixing 
definite sentence is unconstitutional. 

Governor Pingree has vetoed the bill passed by 
the Michigan legislature making boys under 17 
years of age liable to imprisonment for smoking 
cigarettes. He says it is a parental, not a State, 
duty to correct bad habits in children. It is also 
a parental duty to correct criminal habits in chil- 
dren, but the State imprisons juvenile as well as 
adult offenders against its laws. 

There is now pending in the Pennsylvania leg- 
islature a bill, which, if it becomes a law, will in- 
crease from two to four per cent. the tax which 
insurance companies of other States or foreign 
governments must pay upon the gross premiums 
of every character and description received from 
the business done within the Commonwealth. 

Judge Smith, of the Sullivan County (N. Y.) 
Court, has rendered a decision of much interest 
ina case in which the prerogatives of the pastor of 
achurch were involved. It appears that a tempo- 
rary injunction had been issued in chambers, re- 
straining the dominie from erasing the names of 
several members from the parish register on the 
ground that they neither attended divine service 
themselves nor contributed of their worldly sub- 
stance to aid in maintaining the material interests 
of the church, so that others could worship in 
comfort. The learned judge decided that the court 
was without jurisdiction, either to determine who 
were communicants or to supervise or contra) the 
rector of a parish in his manner of keeping the 
register of his parish. 

The Hon. Albert R. Savage, of Auburn, Me., 
has been appointed associate justice of the Maine 
Supreme Court, to fill the vacancy caused by the 
retirement of Judge Charles W. Walter after 37 
years of faithful service on the bench. Judge Sav- 
age, who comes of an old New England family, 
was born in Ryegate, Vt., in 1847, and graduated 
from Dartmouth College in 1871. The appoint- 
ment gives great satisfaction throughout the State. 

The New York Court of Appeals has taken an 
adjournment for three weeks, and will reconvene 
for the summer term at Saratoga June 7. 

A dispatch from Rutland, Vt., says it is reported 
that after the disbarment of Joseph C. Jones, ex- 
State attorney, for malfeasance in office and collu- 
sion with liquor dealers, the Supreme Court will 
commence disbarment proceedings against ex- 
State Attorney Fred S. Platt, P. M. Mildon and 
George L. Rice, founded upon their testimony in 
the Jones hearing and their participation with 
Jones in his acts; and that Governor Grout will 
also be asked to relieve the city judge, James A. 
Merrill, of his office. The commission appointed 
by the Supreme Court to find the facts in the pro- 
ceedings to disbar ex-State Attorney Jones of this 
county filed their report on Thursday. 


| chester farmers came into my office. 





Legal Laughs. 

Lawyer (to timid young woman) — “ Have you 
ever appeared as witness in a suit before?” 

Young Woman (blushing) —“ Y-yes, sir; of 
course.” 

Lawyer —“ Please state to the jury just what 
suit it was.” 

Young Woman (with more confidence) — “ It 
was nun’s veiling, shirred down the front, and 
trimmed with a lovely blue, with hat to match.” 

Judge (rapping violently) —‘“ Order in 
court.” 


the 


Texas TECHNICALITIES.— Bronco Pete —“ Yep, 
dat new lawyer got Ike off pretty slick for man- 
slaughter.” 

Texas Tom — “ How’'d’e do it?” 

Bronco Pete —“ Wy, jes’ ‘fore de case went to 
de jury, he discovered dat several pages of de 
county Bible was torn out. Uv course dat made 
de book inwalid; uv course dat made de swearing 
inwalid; en of course dat made de testimony uv 
seventy-eight witnesses inwalid; fer, uv course, de 
jury couldn’t convict Ike on no sech song-en- 
dance testimony ez dat.” 


When Judge Pendleton grows reminiscent he 
is always interesting. Court was short this morn- 
ing, and when Mr. Henry Tompkins walked in he 
said: “ Mr. Tompkins, your cousin, Louis Garth, 
was the only bully I ever saw who was a brave 
man. He was the most overbearing man I ever 
saw. He was in a poker game in camp with 
Lieutenant Forrest, and he called Forrest a liar. 
Forrest pulled his pistol, a double-barreled 
weapon, and placing it to Garth’s breast, he pulled 
the trigger. The cartridge failed to fire, and Garth 
spat out a chew of tobacco, and, without moving a 
muscle, said: ‘ Lieutenant, you had better try the 
other barrel.’ Forrest put his weapon up, and 
said: ‘ Garth, you are a brave man, and I will not 
shoot a brave man.’ They were inseparable friends 
forever afterward.’”’ — Owensboro (Ky.) Enquirer. 


Chauncey M. Depew was among the first speak- 
ers at the first annual banquet of the Westchester 
(N. Y.) Bar Association the other night, and told 
the following story: 

“T was attorney for the Harlem Railroad a long 
time ago. We had run down a farmer, paralyzed 
him and killed his team. I expected the verdict 
would be $10,000. It was $700. I was paralyzed. 
The next day the foreman of the jury of West- 
I recognized 
him at once as an active politician of the third 
Westchester district, whom Robertson and Jim 


| Husted and I had always used on critical occa- 


sions. ‘ Chauncey,’ said he, ‘those galoots wanted 
a verdict of $4,000. I stuck out till we got $700. 
What do you think of a pass for five years?’ 
Then I knew that trial by jury was the palladium 
of our liberties.” 
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The Dublin correspondent of the Times an- 
nounces the death of the Hon. Stearne Ball Miller, 
one of the judges of the Irish Bankruptcy Court. 
He represented Armagh in parliament from 1857 
to 1859, and again from 1865 to 1867, when he was 
elevated to the bench. He was generally regarded 
as a sound lawyer and an impartial and courteous 
judge. 

The present list of house of lords appeals, says 
the Times, consists of 16 cases, of which 12 are 
English, three are Scotch, and one is an Irish ap- 
peal. There are eight cases awaiting judgment, 
the first among them being Earl Russell's appeal, 
heard several months since, in which is involved 
the question as to what constitutes “ legal cruelty ” 
in a matrimonial sense, while the last is the trade- 
union case of Allen v. Flood, heard a few weeks 
since. 

Necessitous members of the solicitors’ profes- 
sion, and their families, will have good reason to 
remember the present year, says the Solicitors’ 
Journal. The Victoria pension fund for their bene- 
fit, instituted by the council of the Incorporated 
Law Society in commemoration of the queen’s 
jubilee, has now reached the sum of £5,183, and is 
being constantly added to by subscriptions, by 
solicitors in all parts of the country, ranging from 
one guinea up to 100 guineas. No better mode of 
commemoration — and, we may perhaps venture 
to say, probably no mode more acceptable to her 
majesty — could be devised than the establishment 
of a permanent fund for the assistance of hard- 
working professional men who have fallen on evil 
days. 

The bench and the bar have long been famous 
for the generosity with which they have recog- 
nized the services of their clerks. To the long list 
must now be added Mr. Justice Collins, who has 
just presented his clerk, Mr. Thomas Davis, with 
£1,000 in lieu of a legacy in his will. 

His Honor Judge Snagge corrects the popular 
impression that County Court commitment is im- 
prisonment for debt. He describes it as a means 
of attaching the moneys in the pockets of debtors, 
who surrender them when they hear the clang of 
the prison doors behind them. Is this equitable 
execution, or what? We should say, with Sir R. 
Reid, that it is imprisonment for debt, whatever it 
may appear to the imagination of a judge. — Law 
Times. 

A somewhat novel point was decided in the case 
of In the Goods of Crofton (Times, 2nd May). 
The testator had executed a will in 1893, and in 
1896 executed a joint codicil with his wife. On the 
death of the testator, application was made for the 
admission to probate of both the documents, but 
this was refused on the ground that the widow was 
still alive. Barnes, J., however, held that both 
could be admitted without waiting for the decease 








of the widow. According to In the Goods of 
Stacey (1 Jur. N. S. 1177), probate will be granted 
of a joint will on the death of either party, {or to 
all intents they are two distinct wills, being joint 
and not mutual. However, where two persons 
who were partners in a business and joint tenants 
in certain freeholds, executed a will containing 
devises and bequests which were not to take effect 
till after the decease of both, Sir C. Cresswell! held 
that probate could not be granted of such an in- 
strument till both parties were dead. (In the 
Goods of Raine, 1 Sw. & Tr. 144.) 

Mr. Justice Cave favors the administration of 
the oath by the method of the uplifted hand. In 
a case tried recently he said to a witness, ‘“ Why 
do you not be sworn according to the Scotch sys- 
tem? I like to see it much better than kissing the 
book, as even the inside of the book becomes 
dirty, as it generally opens at one place. 
witnesses think judges object to their not kissing 
the book; I have not the slightest objection, and 
like to see witnesses sworn in the Scotch fashion.” 
But some judges do not like it at all. One of 
them sarcastically described the oath taken in 
Scotch fashion as “the sanitary oath.” 


Some 


Must a solicitor pay the medical witnesses 
though he be not supplied for the purpose with 
money by his client? The lord chief justice said 
a short time ago that when a solicitor takes up a 
case for a poor person he is bound to consider the 
risks attached to the position, and must be pre- 
pared to undertake its responsibilities, including 
the gayment of the fees of medical witnesses. He 
is not bound to incur any extravagant expenditure, 
but he fails in his duty if he omits to do anything 
that is necessary. 

Rt. Hon. Charles Robert Barry, lord justice of 
appeal, Ireland, since 1883, who, as solicitor-gen- 
eral for Ireland in 1868, prosecuted the so-called 
Fenians, is dead. He was born in 1825, was admit- 
ted to the Irish bar in 1848, was made a queen’s 
counsel in 1859, was member of parliament for 
Dungarvan from 1868 to 1870, and was attorney- 
general from 1870 to 1872. 


In a negligence case tried on the 2d of May, be- 
fore the lord chief justice of England, a doctor was 
called to testify to the injuries suffered by the 
plaintiff. Upon taking the stand the witness ob- 
jected to giving his evidence until his fees were 
paid. He had received half a crown with his sub- 
poena, and had been offered a guinea more, but as 
he had been in attendance three days, he thought 
he ought to have a fee for each day. Lord Russell 
held that under the circumstanges he was not 
bound to testify, but suggested that he might see 
fit to do so, inasmuch as he was already in court. 
The witness, however, said that he must persist in 
his refusal, in the interest of the medical profes- 
sion, and the case was closed without his testi- 
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.. Hotes of American Decisions. 


Accident Insurance — Murder of Insured.— Un- 
der a provision in an accident insurance policy that 
“this insurance does not cover death resulting 
from intentional injuries (inflicted by insured or 
any other person), “the company is not liable for 
death by murder. (Johnson v. Travelers’ Ins. Co. 
{Tex.], 39 S. W. Rep. 972.) 

Adverse Possession— Possession of Guardian.— 
One W. left his wife and children in Germany, and 
came to Oregon, where he married another 
woman, and had other children. Upon his death 
one S., who had acted as W.’s agent in the man- 
agement of his real estate, caused himself to be ap- 
pointed guardian of W.’s Oregon children, and, as 
such, held possession of the real estate, and ap- 
plied the rents to the support of these children un- 
til their majority, when he turned the property 
over to them. In the meantime the German chil- 
dren, who had been informed of their father’s re- 
marriage, and one of whom had come to the 
United States, and lived there many years, made 
no attempt for over 20 years to assert any interest 
in their father’s property. Held, that even if S., at 
the time of W.’s death, knew of the existence of 
the German children, and if he could then have 
been charged with a trust in their behalf, his pos- 
session of the real estate as guardian of the Ore- 
gon children was adverse, and any rights of the 
German children were barred by their delay. 
(Westenfelder v. Green, U. S. C. C. [Oreg.], 78 
Fed. Rep. 892.) 

Arrest — Assault and Battery.— A peace officer 
commits an assault and battery when he uses un- 
necessary violence in making an arrest. (Wallace 
v. State [Miss.], 21 South. Rep. 662.) 


Assault and Battery — Self-defense.— Every per- 
son has the right to resist an assault with such 
force as is necessary to protect himself, and, 
where the evidence showed that defendant struck 
plaintiff on the head with a stick, it was error to 
charge that, to justify the striking on the ground 
of self-defense, defendant must have had reason- 
able ground to believe, and must have believed, 
that he was in danger of death or great bodily 
harm from the assault. (Thornton v. Taylor [Ky.], 
30 S. W. Rep. 830.) 

Attachment — Damages.—In an action for 
damages, actual and exemplary, for wrongfully 
and maliciously attaching plaintiff's goods, defend- 
ants could plead, in mitigation of exemplary dam- 
ages, that they had offered to redeliver the goods. 
(Billingsley v. Hewett [Tex.], 39 S. W. Rep. 953.) 

Beneficial Associations — Beneficiaries. — A sis- 
ter, who does not live with her brother, and is not 
dependent on him for support, is not a member of 
his family, within St. 1882, ch. 224, § 1, authorizing 
beneficial association organized under such statute 
to pay benefits to members and their “ families.” 





(Smith v. Boston & Maine Railroad Relief Assn. 
| Mass.], 46 N. E. Rep. 626.) 


Bills and Notes — Promissory » Note — Con- 
ditions. — Where a note is executed with an agree- 
ment that a new one shall be substituted when the 
exact amount of the debt is ascertained, a subse- 
quent delivery of the new note to the payee ren- 
ders the original note unenforceable in the hands 
of one who purchased the same after maturity with 
notice of the agreement. (Murray v. Reed 
[Wash.], 48 Pac. Rep. 343.) 


Carriers — Failure to Furnish Cars. — A carrier, 
for breach of contract to furnish cars to plaintiff, 
made with knowledge that he had a contract to de- 
liver to others grain on board the cars at a certain 
price, is liable for the profit which he would have 
iwnade but for such breach. (Gulf, etc. Ry. Co. v. 
Hodge [Tex.], 39 S. W. Rep. 986.) 


Chattel Mortgages — Construction. — Where a 
partnership owning personal property situated in 
two different States executes two instruments, each 
transferring the property in one State, they are to 
be construed separately, each in accordance with 
the laws of the State, where the property conveyed 
is situated, and the fact that one operates as a gen- 
eral assignment cannot affect the construction of 
the other. (Dunham v. McNatt [Tex.], 39 S. W. 
Rep. 1016.) 

Constitutional Law —- Taxation. — A city water- 
works plant is not “ public property used for pub- 
lic purposes,” within Const. § 170, exempting such 
property, and only such, from taxation; and there- 
fore Special Act May 1, 1886, exempting from tax- 
ation the water-works of the city of Covington, 
was repealed by implication by Const. § 170, and 
St. § 4026, enacted thereunder. (City of Covington 
v Commonwealth [Ky.], 39 S. W. Rep. 836.) 

Contract — Parol Evidence to Vary. — The con- 
tract disclosed by a bill of sale, reciting the trans- 
fer of a half interest in a partnership for a stated 
price, and a note given by the purchaser for the 
balance of the price after paying a part in cash, 
cannot be varied by parol evidence that the pur- 
chaser, as part consideration, assumed the seller's 
share of the firm debt. (Thompson v. Bryant 
{ Miss.], 21 South. Rep. 655.) 

Contract to Facilitate Divorce. — An agreement 
by a wife not to defend a pending action for di- 
vorce is against public policy, and will not support 
a contract by the husband to pay her a stipulated 
sum in lieu of alimony. (Smutzer v. Stimson 
[Colo.], 48 Pac. Rep. 314.) 

Criminal Law — False Pretenses. — A false rep- 
resentation by one that he has extraordinary and 
supernatural power to cure is as to an existing 
fact, and is not impaired by making simultaneously 
a promise to exercise the alleged power in the 
future to cure the person to whom the representa- 
tion is made. (Jules v. State [Md.], 36 Atl. Rep. 
1027.) 
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Damages — Contracts. — Loss of profits to be 
realized from an enhancement of real estate values 
by the completion of a railroad within a certain 
time is too remote and speculative to be recovered 
as damage for breach of a contract to complete the 
road within such time. (Coos Bay, R. & E. R. & 
Nav. Co. v. Nosler [Oreg.], 48 Pac. Rep. 361.) 


Deed — Reformation. —In a suit to correct a 
defective certificate of acknowledgment to a deed, 
the court may, under its authority to grant “ any 
1elief consistent with the case made by the com- 
plaint, and embraced within the issue "’ (Code Civ. 
Proc., § 580), correct defects in the certificate other 
than that specified in the complaint, if evidence 
thereof is introduced without objection. (Poledori 
v. Newman [Cal.], 48 Pac. Rep. 325.) 


Habeas Corpus — Remand of Prisoner. — An 
order dismissing the writ, and remanding the peti- 
tioner to custody, was not erroneous where it ap- 
peared that the petitioner, though holding a con- 
sular office under a foreign government at the time 
the writ issued, had been removed from office at 
the time the order was entered, as a prisoner is not 
to be discharged for defects in the original arrest, 
where sufficient ground for his detention is shown 
at the time of the hearing. (lasigi v. Van De Carr 
[U. S. S. C.J], 17 S. C. Rep. 595.) 


Insurance — Policy Payable to Mortgagee. — 
Where a policy on mortgaged property taken out 
in the name of the mortgagor provides that the 
loss shall be payable to the mortgagee as his in- 
terest may appear, and the mortgage debt exceeds 
the amount of the policy and the value of the 
property, the mortgagee may sue on the policy in 
his own name. (Lowry v. Insurance Co. of North 
America [Miss.], 21 South. Rep. 664.) 


Judgments — Mortgage Foreclosure.— Where a 
chattel mortgagee of notes secured by real estate 
mortgages foreclosed both mortgages by action, 
purchasing the notes and real estate at the fore- 
ciosure sales by permission of court, an action will 
not lie to enforce a trust in favor of the mortgagor 
as to the excess of the amount bid at the sale over 
the chattel mortgage debt, since the decrees in the 
foreclosure suits are conclusive, in a collateral pro- 
ceeding, as to the rights of the parties. (Dubuque 
v. Stich [Wash.], 48 Pac. Rep. 344.) 


Rotes of Recent English Cases 


Husband and Wife — Petition for Permanent 
Maintenance and Allowance for Child — Agree- 
ment in Former Suit Set Up in Bar — Matrimo- 
nial Causes Act 1857— Matrimonial Causes Act 
1866 — Registrar's Report — Motion —Report Va- 
ried — Leave to Appeal — Terms.— The petitioner 
(wife) brought a former suit against the respond- 
ent, but withdrew that petition upon the following 





terms: “ The petitioner agrees to accept 130/. per 
annum by way of permanent maintenance, this 
sum to include the maintenance of the child. The 
said allowance to be paid by * * * the re- 
spondent by monthly payments during their joint 
lives. This allowance to be paid in any event, 
whether they remain married or whether the mar- 
riage should hereafter be dissolved. * * * The 
petitioner is to have the custody of the child.” 
The respondent subsequently committed adultery, 
and was also guilty of statutory desertion, and, 
upon these grounds, the 

a decree dissolving her 

order for the custody of 
husband continued to pay the allowance, 
which, was, in fact, the amount allotted by 
way of alimony pendente lite in the first suit. Upon 
petition for permanent maintenance and for an 
allowance for the maintenance and education of 
the child, the respondent set up the agreement, and 
the registrar held it to be a bar. The highcourt re- 
versed the decision of the registrar, and ordered 
the inquiry as to means to proceed. The court, 
with considerable reluctance, gave the respondent 
leave to appeal, but upon terms that the peti- 
ticner’s costs up to date should be actually paid, 
and that security should be given for the petition- 
er’s costs upon the appeal. Bishop v. Bishop, L. 


T. Rep. vol. LX XVI, 28. 


petitioner obtained 
marriage, and an 


the child. The 


Settle 
Investments 
Income.— By a 
settlement made on the marriage of C. D. with 
J. D., it was provided that, if C. D. (the wife) or 
J. D. (the husband) in her right should, during 
the coverture, “become seized, possessed of, or 
entitled to any real or personal property of the 
value of £200 or upwards for any estate or interest 
whatever except jewels), etc., such property 
should be vested in the trustees of the settlement 
as being subject to its trusts. Under the will of 
her father, C. D. received income amounting to 
£630 a year. The income received by her under the 
settlement amounted to £650 a year. C. D. from 
time to time invested, in her own name, consider- 
able sums, being part of the income derived by 
her under the will and settlement, and accumula- 


Marriage Settlement — Covenant to 
Wife’s After-Acquiring Property - 


Representing Accumulations of 


tions of income derived by her from such invest- 
ments. Upon a special case being stated by the 
trustees for the opinion of the court as to whether 
the investments representing income and accumu- 
lations of income were subject to the trusts of the 
settlement: Held, that, it being clear that the in- 
come received by C. D. was not subject to the 
covenant in the settlement, it could make no dif- 
ference in principle that she had not chosen to 
deal with it as income, but had invested it, and 
that the investments were not subject to the trusts 
of the settlement. (Finlay v. Darling, H. C. of J., 
Ch. Div.; L. T., Apr. 10, ’97.) 
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Current Lopics. 

- es complete reswné of the work of the 

Statutory Revision Commission of the 
State of New York, which is given in this 
issue of THe ALbany Law JourNAL, cannot 
fail to be of interest and value, particularly to 
members of the legal profession. This com- 
mission, at first somewhat tentatively author- 
ized, has abundantly demonstrated the value 
of its labors and the necessity for its exist- 
ence. Created eight vears ago, for the pur- 
pose of revising certain laws, its duties have 
been, since that time, greatly enlarged. “In 
addition to assisting members of the legisla- 
ture in drafting and revising bills, and in 
advising the governor with reference to the 
constitutionality of proposed legislation, the 
commission has, during the past year, pre- 
pared and presented to the legislature nine 
bills embodying general laws, and forming 
a considerable part of its comprehensive 
scheme of revision, seven of which have been 
enacted into law and have received the ap- 
proval of the executive. This work of revis- 
ion, While not entirely completed, is so far 
alvanced that the commission has been able 
to devote considerable attention to the ex- 
ceedingly important and difficult work of 
code revision, and it is confidently expected 
that the whole, or, at all events, a consider- 
able portion of the code will be ready for 
submission to the next legislature, which 
With reference to the 
statutory revision work, which will be sub- 


convenes in January. 


jected to the test of practical experience, it is 
Vor. 55 — No. 2Y. 





i 


but just to say that remarkably few criticisms 
have been passed upon it, thus far, while 
commendation has been frequent and evi- 
dently spontaneous on the part of high legal 
and judicial authority. The peculiarly diffi- 
cult nature of this work will perhaps be best 
appreciated by trained and experienced law- 
yers, particularly those who have attempted 
to frame definitions, avoid superfluity, recon- 
cile contradictory and conflicting provisions, 
scattered through many statutes, and while 
simplifying without substance, 
frame a general statute which should be har- 
monious, comprehensive and free from am- 
biguity. Perfection is not claimed for the 
work of the commission, which has invited 
suggestions, many of which have been re- 
ceived and acted upon, from persons, officers 
or departments direcily interested, but it is” 
quite within bounds to say that this work 
has been carefully and conscientiously per- 
formed by scholarly and able men. 


sacrificing 


It is ex- 
ceedingly gratifying that so large a measure 
of success has been achieved, as is indicated 
by the very favorable criticisms already 
passed upon their labors. While some future 
amendments will undoubtedly be necessary, 
as time and experience shall indicate, it will 
be far better that they should be made to 
general laws than to attempt to deal with 
each individual case by separate statute. If 
the commission shall be as successful in the 
more difficult work of framing a new code of 
procedure, as it has been in revising the laws, 
there will be additional cause for congratula- 
tion. 

Governor Black's veto of the Inheritance 
Tax bill, the preparation of which, as well as 
created 
much discussion, pro and con, is undeniably a 
The exec- 
utive had convictions on the subject, and 


through the legislature, 


passage 
strong and trenchant state paper. 


possessed the courage of them. The vetu is 
based upon a number of reasons, the force of 
which may be denied, but can hardly be 
broken by any impartial friend of a proper 
The bill rejected 
the American principle of proportionality in 
taxation, and adopted the progressive prin- 
ciple. Estates which under the existing law 


and equitable tax system. 
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are liable to a tax of five per cent. might, 
under the amended law, pay a tax of fifteen 
per cent. It was at this feature, so skilfully 
defended by State Comptroller Roberts, the 
author of the measure, that Governor Black 
aimed his sharpest arrows. Admitting 
Comptroller Roberts’ claim that personal 
property largely evades taxation, and that 
proportionality is thus destroyed, he utterly 
refuses to assent to the proposition that a 
progressive tax is the proper remedy for the 
evil. Personal property is subject to taxa- 
tion, and if the law is not enforced, the fault 
is with the officers, rather than with the law. 
Moreover, he holds that the progressive tax 
law would punish the innocent and the guilty 
alike, and would impose double taxation on 
those who honestly pay their share of the tax 
on personalty. But in the view of Governor 
Black, the strongest objection is the deliber- 
ate departure of the bill from the traditional 
principle of uniformity. He is unable to see 
any reason why the rich man’s dollar should 
pay more than the poor man’s dollar; why 
the last million should pay more than the 
first million. Such discrimination, in his 
opinion, is not a tax, but a penalty. With- 
out going into any further detail, it may be 
said, without fear of contradiction, that the 
more the governor's reasons for vetoing the 
bill are considered by thoughtful men, who 
are free from the influence of socialistic 
views, the stronger will they become. 





Delaware’s constitutional convention, 
which has been in session for some months, 
engaged in the important work of amending 
and revising the organic law of that Com- 
monwealth, has about completed its labors, 
and the new instrument only awaits final re- 
vision before being given to the public. 
Some of the provisions of the new Constitu- 
tion are worthy of notice, and it may be said 
that, as a whole, it marks a distinct advance 
in governmental methods. The present 
Constitution, which was framed: nearly a 
century ago, and has remained unamended 
for sixty-five years, may be said to have 
been clearly outgrown. A_ noteworthy 
change has been made in the composition of 
the legislature, the members of which will be 





chosen by districts, instead of by counties, as 
now. There will be seventeen members of 
the senate and thirty-five members of the 
house, a total of fifty-two members, being an 
increase of twenty-two over the old legisla- 
ture. The senators will be elected for four 
years, and the representatives for two years, 
and regular sessions will be held biennially. 
The governor is to be chosen for four years, 
and a lieutenant-governor is provided for, 
who will preside over the senate, and suc- 
ceed to the governorship in case of the death 
or disability of the governor, thus doing 
away with the present anomalous situation, 
which permits the acting governor to exer- 
cise the functions of chief executive and at 
the same time vote in the senate. As to thie 
qualifications of voters, a distinct advance is 
made, in the provision that no native voter 
coming of age, or alien naturalized after 
January I, 1900, can vote unless “ he shall be 
able to read this Constitution in the English 
language and write his name.” This wise 
provision will do much to banish ignorance 
in Delaware. The constitution of the judi- 
ciary, the duties of the legislature, the gover- 
nor and other State officers, and the methods 
of raising revenue are all carefully pre- 
scribed. The provision in regard to local 
option is probably peculiar to Delaware. It 
provides that “when a majority of all the 
members elected to each house of the legis- 
lature by the qualified electors of any district 
shall request the submission of the question 
of license or no license to a vote of the quali- 
fied electors in said district, the legislature 
shall provide for the submission of such 
question to the qualified electors in such dis- 
trict at the next general election.” In other 
States a vote on local option is taken on the 
petition of a certain percentage of the elec- 
tors themselves. Other improvements are in 
taking away from the legislature the right to 
grant divorces and placing it in the hands of 
the courts, and in giving the governor the 
privilege of vetoing any item or items in any 
bill making appropriations of money. 

The reforms of the judiciary consist in 
five law judges instead of four; they are ap- 
pointed for twelve years, and not for life, and 
must be confirmed by a three-fifths vote of 
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the senate; three out of the five law judges 
shall belong to one political party; courts 
must be held by three judges, if possible, but 
two are a quorum, except in the Oyer and 
Terminer and the “ Supreme Court,” which 
title takes the place of the clumsy one of 
* Court of Errors and Appeals;” in no case 
shall a judge who sat in the cause below sit 
on appeal in the Supreme Court, as is the 
case at present; two sessions of each court 
may be held at the same time, excepting of 
the Over and Terminer and the Supreme 
Court; an associate judge is added to the 
chancellor in the Orphans’ Court, from 
which an appeal lics to the Superior Court of 
the county; justices of the peace are ap- 
pointed for four years. An appeal lies from 
the Court of Over and Terminer, dealing 
with human life, to the Supreme Court, 
which is not the case now. lor a man con- 
victed to be hanged there is no appeal in 
Delaware to-day, except to the clemency of 
the executive. No decision has yet been 
reached as to whether the new Constitution 
shall be submitted to the vote of the people 
The Wilmington News 


against such a course, and urges the con- 


or not. advises 
vention to declare the Constitution at once 
as the organic law of the State, or take a re- 
cess for a few months, and obtain the views 
of the people on the subject; then meet 
again, and, after making such amendments 
as may be deemed wise, declare the instru- 
ment in foree. It would seem, however, that 
a popular vote on the subject would be ad- 
visable, and, on the whole, most satisfactory 
all around. 


Theosophy is not a religion, according to 
the decision of Judge Sheldon, in the equity 
session of the Superior Court of Boston. 
One effect of this ruling, which particularly 
displeases the disciples of Blavatsky, Judge 
and Tingle, is to deny to Theosophists in 
Massachusetts exemption from taxation of 
real estate, such as is accorded to other re- 
The Boston Theos- 
ophists, who are quite numerous, and appar- 
ently growing numerically as well as in 
influence, have a fine house at No. 24 Mt. 
Vernon street, Boston, which has been held 


ligious denominations. 





by them for about three years. They have 
paid taxes on it under protest, with the un- 
derstanding that when they were ready a 
test case would be brought to recover the 
amount paid by them in taxes, and inci- 
dentally to fix their official status among the 
This is the suit which 
It is 
certain that the Theosophists will not allow 


other religious sects. 
has just been decided against them. 


the matter to rest here, for the attorney of 
the society has already filed a bill of excep- 
tions, which will be argued later before the 
full bench of the Supreme Court. It is also 
possible that, in the event of the decision of 
the lower court being sustained, the matter 
will be brought before the Supreme Court of 
the United States, and that high tribunal 
asked to define just what constitutes a relig- 
ious denomination. The Boston judge may 
have ruled correctly, but in a country which 
knows no established church and recognizes 
absolute freedom of worship, it is not easy to 
determine what forms, ceremonies, rituals or 
beliefs constitute religion. 


The term of the Appellate Division of the 
New York Supreme Court, Third Depart- 
ment, which began on the 4th inst., ended 
this week after a session of unusual length 
and importance. It is a noteworthy, as well 
as a creditable fact, that of the 128 cases on 
the calendar for the term, but sixteen re- 
mained to be argued on Saturday last, with 
the prospect that most of these would be dis- 
posed of before adjournment. This is a 
record of which the court has every reason to 
feel proud. 


The indeterminate sentence law which was 
recently placed on the statute-book of IIli- 
nois has been declared constitutional by the 
Supreme Court of that State. In the opinion 
of the judges constituting that high tribunal, 
there is nothing in the Constitution of Illi- 
nois which entitles a prisoner to a definite 
term fixed by a jury of his peers, and that the 
parole arrangement does not constitute a 
delegation of judicial power to the prison 
board. The law which is now upheld pro- 
vides that juries shall, in cases of conviction, 
bring in a verdict of guilty only, without 
naming any term of imprisonment, and in 
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sentencing the prisoner the court names the 
minimum and maximum term of imprison- 
ment, leaving to the prison board the de- 
cision as to what length of time shall be 
served by the convict. Friends of the parole 
system will congratulate themselves upon 
the decision, and join in the hope that the 
results of the new law may prove, upon fair 
trial, all that its promoters have predicted. 
It is worthy of note that Judge McClure, of 
the Circuit Court, at Anderson, Ind., has de- 
cided the indeterminate sentence law of Indi- 
ana to be unconstitutional, as curtailing the 
power of the jury. The Indiana law is al- 
most an exact copy of the Illinois statute, 
which the Supreme Court of that State has 
upheld. It may be, if the Indiana law shall 
be reviewed by the Supreme Court there, the 
decision of Judge McClure will be reversed. 


Does the absence of the judge from the 
court-room for a considerable time during 
the arguments of counsel to the jury, during 
a trial, without the consent of the parties, 
constitute reversible error? This question 
was decided by the Supreme Court of Wis- 
consin, in Smith v. Sherwood (7o N. W. 
Rep. 682). The court takes the ground that 
when the trial judge is absent, there is in 
reality no person or officer who can certify 
to the higher court as to what took place 
during that absence, and that, therefore, 
there remains a hiatus in the case. Herein 
is the vice of the matter. The presiding 
judge of a trial court is charged with the 
duty of trying the case from the opening to 
the close, and he ought not to abdicate his 
functions even for half an hour. During 
such an absence grave errors or abuses Of 
privilege may occur, and the Appellate 
Court may be left to the conflicting affidavits 
of over-zealous attorneys or parties in inter- 
est in determining what actually took place. 
The Supreme Court adds: “ This court is not 
organized nor authorized to try such ques- 
tions, and we do not propose to do so. It 
avails not to say that error must be affirm- 
atively shown. ‘This is true; but where the 
trial court has disabled itself from informing 
us as to what occurred, how is error to be 
shown save by affidavit? We cannot but re- 








gard this long absence from the bench dur- 
ing an important part of the trial as an error 
which calls for a new trial. We feel that we 
should be doing wrong to sanction any such 
Such a rule, 
would open the way to dangerous abuses, 
and break down one of the most valuable 


practice. once established, 


safeguards to litigants.” 

In Hess v. Preferred Mut. Ace. Associa- 
tion of America, decided by the Supreme 
Court of Michigan, it was held that a banker 
who, while in a sawmill to get some boards 
sawed for a cabinet, to be used in a bank, 
operates a-saw to cut off some pieces for 
handles, is not controlled by the provisions 
of an accident policy declaring it void as to 
accidents occurring when engaged in any 
profession, employment, or exposure not 
rated in the policy as a preferred occupation, 
he not being engaged in sawing as a busi- 
referred to a number of 
cases cited by the defendant, in support of 
that the 
gaged in a profession, employment or ex- 


ness. The court 


his contention insured “ was en- 
posure not rated as a preferred occupation in 
the policy,” all of which, it said, were dis- 
tinguishable from the case here, except the 
case of Knapp v. Association (53 Hun, 84; 
6 N. Y. Supp. 57). 
ceded, does sustain the contention of the 
appellant, but it is held to be contrary to the 
great weight of authority. 


This case, it was con- 


The language of 
the policy, the court holds, has reference to 


the employment, not to an individual case. 


This is its reasoning: “If the company in- 


tended to say to the assured that if he did 
any act which did not strictly belong to his 
occupation, but was embraced more properly 
in some other business, and if thereby any 
harm to him accidentally resulted, in such 
event he could claim nothing under his pol- 
icy, it was easy for them to do so in plain 
language. Such a stipulation would obvi- 
ously be one of a very important character, 
and we would expect to find it in the body 
of the instrument. A qualification of the 
agreement so restrictive of the rights of the 
party insured ought not to be admitted un- 
less the terms of this indorsement will bear 


no other interpretation. If the terms used 
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are imperfect or ambiguous, it is the fault of 
the defendants. It is their contract, and the 
construction of it must be strongly against 
It was therefore held that the plain- 


tiff was entitled'to recover. 


them.” 


The 
obtained at least a temporary victory in the 
decision of the Supreme Court of that State, 
recently handed down, which denies to the 
State board of health the right to enforce 
The board had made vac- 


Anti-Vaccinationists of Illinois have 


vaccination rules. 


cination a requirement for the admission of | 


children to the public schools. A citizen of 
Lawrence county refused to allow his chil- 
dren to be vaccinated, and brought suit to 
compel the officials to accept the children as 
pupils. The Supreme Court decided the suit 
in his favor, holding that the State board of 
health is without authority to prescribe con- 
citizens exercise 


ditions which 


rights guaranteed to them by law, and as the 


upon may 
right to send children to the public schools 
is one of those so guaranteed, the rule of the 
board is arbitrary and iliegal. Of course, 
this decision does not necessarily render the 


All 


that it establishes is the necessity of a gen- 


enforcement of vaccination impossible. 


eral State law empowering the board of 
health to impose the condition it has at- 
tempted to enforce without the authority of 
astatute. .\ bill has already been introduced 
in the Hlinois legislature with this object in 
view. It may be added that there is nothing 
in the decision of the Supreme Court of that 
State, referred to, to point to the conclusion 
that such an enactment would be declared to 
be unconstitutional. 


An interesting decision as to what consti- 
tutes negligence was recently rendered by 
ihe Supreme Court of Pennsylvania, in the 
case of Donahue v. Kelly. From the facts 
brought out on the trial, it appeared that 
while a customer of a restaurant was waiting 
for change at a counter, a flame was noticed 
by the waiters, in a recess, caused by a 
lighted match falling upon the floor into 
gasoline which was flowing from a defective 
lamp; the flames grew larger, and efforts 
were made by the waiters to put them out. 








The customer waited several minutes for the 
change, not knowing what had happened. 
Without warning him, a waiter picked up 


‘the burning lamp and threw it toward the 


The lamp immediately exploded, and 
the who was severely 
In an action brought by the custo- 


door. 
struck 
burned. 


customer, 


mer, to recover damages, it was held that the 
proximate cause of the injury to the custo- 
mer was the result of the throwing of the 
lamp, and not any negligence of the waiters 
in endeavoring to extinguish the flames in 
the recess; that the throwing of the lamp, 
under the circumstances, by the waiter, was 
The doctrine 
was enunciated that one who, in a sudden 
emergency, or who, because of want of time 
in which to form a judgment, omits to act in 


an act of self-preservation. 


the most judicious manner, is not charge- 
able with negligence. Though a mistake, 
such faulty act or omission is not careless- 
ness. An innocent third person who is in- 
jured by an act done in self-defense, or self- 
preservation, has no higher right to recover 
damages than for accidental harm proceed- 
ing from a lawful act. The court further 
held that it is not negligence, per se, to have 
gasoline about a building. 

The first prosecution under the so-called 
Garfieid corrupt practices act will be com- 
menced soon in Toledo, Ohio, an order to 
this effect having been issued by Attorney- 
General Mounett. The alleged guilty person 
is a member of the board of education in 
that city, the charge made against the de- 
fendant being that he made a false report of 
expenses attending his campaign for nomi- 
nation and election, and expended more than 
the law permits. The charge is also made 
that the defendant promised certain electors 
of his ward, in consideration of their ser- 
vices in his behalf, that he would secure 
positions for them or their friends in the 
public schools of the city. The outcome of 
the suit, which is made mandatory upon the 
prosecuting attorney, will be watched with 
unusual interest. 


Two important rulings have just been 
made by Judge Reeve, the solicitor of the 
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treasury. In one of these he holds that 
members of boards of pension examining 
surgeons appointed by the commissioner of 


pensions are not United States officials, and: 


are therefore not entitled, as such, to offices 
in government buildings. This opinion ap- 
pears to be in conflict with the views of the 
civil service commission, upon whose recom- 
mendation these boards, receiving a com- 
pensation of over $300 a vear, were placed 
under the civil service rules as officials of the 
government. 

In the other opinion referred to, the solici- 
tor holds that 
come subjects of a foreign government are 


American citizens who be- 


aliens, within the meaning of the immigra- 
tion laws of the United States. 


a 


WORK OF THE STATUTORY REVISION 
COMMISSION 


lM. HE New York State Statutory Revision Com- 
| Lincoln 
(chairman), William H. Johnson and A. Judd 
Northrup, has made good progress in its work 
during the past year. 


mission, composed of Charles Z. 


In addition to the prepara- 
tion of the table of amended and repealed laws 
published in the session laws (which table was 
suggested by the commission in 1895, and has 
been incorporated in the session laws each year 
since), the preparation and publication of its an- 
nual report for 1896, and the completion of the 
printing of the colonial laws, the commission pre- 
pared and presented to the legislature nine bills, 
seven of which, namely, the State Finance law. 
the Village law, the Labor law, the Lien law, the 
Navigation law, the Partnership law, and the 
Personal Property law, were passed by the last 
legislature, and are now laws. The commission 
also introduced a pawnbrokers’ bill, but it was not 
It also introduced a Commercial Paper 
law. Senator Lexow introduced a negotiable in- 
struments bill, prepared by the commission, on 
uniform legislation of the several States, and this 
bill, with some amendments incorporated from 
the commission bill, was passed. It was rear- 
ranged by the commission so as to conform to its 
plan of laws, and given a general law number. 
This nearly completes the scheme of revision. 
The principal subjects left for consideration are 
education, civil service, prisons, pawnbrokers, 
cities and political divisions. Some of these will 
receive attention before the next session of the 
legislature. 

The revision commissioners were also ap- 
pointed code commissioners in 1895, and in addi- 
tion to the preliminary report published that year, 


passed. 





have given considerable attention to the revision 
of the Code of Civil Procedure. This subject will 
soon receive further attention, and it is expected 
that a part or all of the code will be submitted for 
the consideration of the next legislature. 

The commission was created in 1889 for the pur- 
pose of revising certain laws, and has continued 
its work since that time without interruption. Its 
functions and powers have been materially cn- 
larged, partly by statute and partly by custom, so 
that now it acts as counsel to the legislature, and, 
in addition to its own general revision bills, pre- 
pares and revises a large number of bills during 
each session. It is required by law to draft bills 
for members of the legislature, and many mem 
bers avail themselves of this privilege. During 
the last session of the legislature it drafted or re- 
vised about 300 bills for members, and, in addition 
to its other work, its opinions are constani!y 
sought in reviewing legislation at different stages 
By custom, the chairman of the commission is 
ex officio confidential legal adviser to the governor, 
and this necessarily brings the commission into 
irtimate relations with the executive department 
When a bill is delivered by either branch of the 
legislature to the governor, a record is made of it 
by the military secretary, who acts as bill clerk in 
the executive chamber, and it is then delivered to 
the Statutory Revision Commission, where it is 
examined to see that it is properly certified by the 
presiding ofticer of each house,and if it is a city bill, 
to ascertain whether it has been sent to and acted 
upon by the city affected; and, generally, that the 
facts exist which give the governor jurisdiction of 
the bill. It is then examined upon 
grounds to see that it is not in conflict with other 


technical 
statutes, or, if an amendatory bill, that it amends 
the proper law, and also to see that no defects 
would introduce confusion in the 


exist which 


statutes if the bill were approved. Defects are fre- 
quently discovered here for the first time, and bills 
are often recalled at the suggestion of the commis 
sion for amendment. After this preliminary exam 
ination, the bill is ready for consideration upon its 
merits. During each of the last three years, the 
legislature has passed about thirteen hundred bills, 
and the examination of them, together with the 
work of drafting bills by the commission, and the 
attention necessary to its own general revision 
bills, has kept it very busy during the legislative 
period, so that during that period little could be 
done in general revision work. The commission 
has become an important auxiliary to the legisla- 
ture and the executive department. The time is 
probably rot far distant when it will be made per- 
manent. Even after the revision scheme is com- 
pleted, the commission will be found useful, if not 
indispensable, as an aid to the legislature and the 
governor in the preparation, revision and exami- 
nation of bills. 


In preparing a revision bill, the commission 
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uses all available means of information, and takes 
special pains to communicate with persons, offi- 
cers or departments directly interested. In the 
treparation of the Village law, circulars were 
sent, in October last, to the president of each vil- 
lage, asking for suggestions. Many were received 
The proposed draft of the bill was 
sent to each village before the legislature met, with 
Hearings were 
had before legislative committees, and every effort 
was made to prepare a bill that would be not only 
satisfactory to the villages, but embody a reason- 


and adopted. 


a further request for suggestions. 


able and elastic scheme of village administration. 
So, in the preparation of the Labor law, sugges- 
tions were invited, through the press, and a pre- 
liminary draft of the bill was sent to all the public 
departments and offices affected, and also to more 
This bill 


was fully considered in committee, and passed the 


than two hundred labor organizations. 
legislature unanimously. The Lien law was also 
submitted to various organizations, unions and 
societies interested in the subject, and was con- 
sidered and heartily endorsed by the 
tion of the City of New York, which sent a 
tepresentative to Albany to urge its passage. 


3ar Associa- 


No effort has been spared to give the utmost 
publicity to the work of the commission during its 
progress, so that every lawyer, public officer or 
other person interested in the work of revision 
could have an opportunity to know what the com- 
mission proposed, and to suggest amendments 
The first print of each bill submitted to the legis- 
lature by the commission contains ample notes, 
showing the source of the proposed law and the 
changes, if any, made in existing law. This en- 
ables the members of the legislature and others 
having occasion to consider the bill to trace the 
history of the proposed legislation, and thus to 
discover whether any serious changes in the law 
are contemplated. 

The following is a synopsis of the laws pro- 
posed by the commission and passed at the late 
session of the legislature: 


THe Lapor Law. 

The Labor law, constituting chapter 32 of the 
general laws, is a revision of all the laws regulat- 
ing the employment of labor and relating to the 
protection of employes, collection of statistics, and 
the settlement of differences between employers 
and employes. The important subjects embraced 
in the revision are: (1) The hours of labor in a 
legal day’s work; (2) the payment of wages of 
employes; (3) the payment of persons employed 
in the erection or repairing of buildings: (4) the 
powers and duties of the commissioner of labor 
statistics; (5) the maintenance of free public em- 
ployment bureaus; (6) the regulation of the sale 
of convict-made goods: (7) the inspection and 
regulation of factories, mines and bakeries by the 
factory inspector; (8) the manufacture of tene- 





ment-made articles; (9) the settlement of disputes 
between employes and employers through the 
State Board of Arbitration and Mediation; (10) 
the employment of women and children in mer- 
cantile establishments; (11) the examination and 
registration of horseshoers. 

The substance of the former laws is not mate- 
tially changed in the revision. Statutes treating of 
the same matters are consolidated and grouped 
under the same headings. The language of the 
several acts revised is condensed, and many super- 
fluous wordsandexpressions have been eliminated. 

The sections of the old laws making a punish- 
ment of the several acts a misdemeanor are not 
re-enacted in the Labor law, but are included in 
a law amending the Penal Code. The Penal Code 
thus contains all necessary provisions for the pun- 
ishment of violations of the Labor law. 


State FINANCE Law. 

The State Finance law, constituting chapter 10 
of the general laws, is a revision of all statutes 
relative to the fiscal affairs of the State, and the 
powers and duties of the comptroller and treas- 
urer, in respect to the care, management and dis- 
position of State finances, and such other statutes 
of a general nature as provide for the manage- 
ment of such funds, the investment of their capi- 
tal, and the disposal of their incomes. 

Article 1 contains, among other things, a state- 
ment of the general powers and duties of the 
treasurer and comptroller; the deposit of moneys 
and the forms and rendition of accounts by State 
efficers, and foreclosure of State mortgages. 

Article 2 applies to the general fund: article 3 to 
the canal fund and the canal debt sinking fund; 
article 4 to the education funds, including the care 
and management of the United States deposit 
fund, and article 5 relates to the military record, 
the mariners and the chancery funds. Slight 
changes have been made in the control of State 
mortgages. Under the former law the attorney- 
Under 
the present law the comptroller is empowered to 
institute proceedings for the foreclosure of such 
mortgages, and to enforce all the provisions of 
law relating to the sale of the mortgaged lands. 
This change-is made upon the theory that it is 
more in accordance with the present financial sys- 
tem of the State, and that the comptroller should 
rossess all the administrative powers relating to 
this species of property. 


general executed the laws relating thereto. 


Many of the cumbersome provisions of chapter 
150 of the Laws of 1837, relating to the care and 
management of the United States deposit fund, 
have been omitted. The office of loan commis- 
sioner is retained; but all moneys received by the 
commissioners on account of this fund shall be 
paid by them to the comptroller, who is empow- 
ered to invest such money in the same manner as 
other funds. This has been the practice of the 
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comptroller for many years under his general 
power to regulate the management of State funds. 
‘The mortgages belonging to this fund are to be 
foreclosed in conformity with the practice in cases 
of foreclosures of other mortgages, and many 
sections of the former acts providing a method of 
foreclosure are not, therefore, re-enacted. 
Sections 17-21 contain provisions relating to the 
forms of accounts of State departments and insti- 
tutions, the accounts of public officers, vouchers, 
inspection and supplies furnished to State institu- 
tions, and the entry .of the purchase of such sup- 
plies, the deposit of money received by such 
institutions in banks to be designated by the 
comptroller, and annual inventories of all articles 
of maintenance on hand in the several State insti- 
tutions. Provisions similar to these have been 
contained in each annual appropriation and supply 
A like repetition in 
future appropriation or supply bills is hereafter 


bill for a number of years. 


unnecessary. 

Section 80 of the revision changes somewhat 
the method of disposition of the income of the 
common school, the literature and the United 
States deposit funds. It combines the various 
school funds under the name of the “ education 
fund,” and provides for apportionment and distri- 
bution by the superintendent of public instruction 
and other disbursing officers. 


“ 


Tue Lien Law. 

The Lien law, constituting chapter 49 of the 
general laws, is a revision of all former statutes 
relating to mechanics’ liens on real property, liens 
on personal property for services rendered to the 
owner thereof, and mortgages on chattels, includ- 
ing contracts of conditional sale. It includes the 
following subjects: (1) Mechanics’ liens for the 
improvement of real property and the construc- 
tion of public works in State and municipal corpo- 
rations; (2) liens on vessels; (3) liens on monu- 
ments, gravestones and cemetery structures; (4) 
liens for labor on stone; (5) liens for services of 
stallions; (6) liens on personal property on ac- 
count of services of artisans, inn-keepers, factors, 
warehousemen, livery stable-keepers, agisters and 
the enforcement of such liens by the sale of the 
property; (7) chattel mortgages and sales of goods 
and chattels under conditional contracts. 

Article 1 is a revision of all prior statutes relat- 
ing to mechanics’ liens on real property. It in- 
cludes all the substantial part of chapter 342 of 
L. 1885, relating generally to mechanics’ liens; 
chapter 669 of L. 1872, providing a lien for labor 
and materials furnished in the construction of 
wharves, piers and bulkheads and bridges; chapter 
302 of L. 1875, relating to liens of railroad em- 
ployes; chapter 315 of L. 1878, providing a lien for 
work performed and materials furnished to con- 
tractors in the construction of public works; and 
chapter 44 of L. 1880, relating to liens on oil 





wells. All the material features of the act of 1885 
have been retained and applied, as far as possible, 
to all liens on real property. 

In section 2 the terms “improvement,” 
real property,” “ lienor,” 


“ sub-contractor,” “laborer”? and “ materialman ” 


‘owner, * contractor,” 


have been defined. The use of the terms in the 
present law in place of all that they represent lias 
divested the statute of a great number of super- 
fluous words. The application of the provisions 
of the act of 1885 to liens on oil and gas wells lias 
changed the law relating to such liens as contained 
in chapter 440 of L. l 
wells are similar to mechanics’ liens on real prop 


1880; mechanics’ liens on oi 


erty, and there is no apparent reason why the sai 
provisions should not be applicable thereto. 

The revision provides that the notice of lien 
may be served at any time aiter the filing thereof, 
and that until such service has been made the 
owner is protected in any payment made in good 
faith to any contractor or other person claiming 
a lien. A failure to serve the notice does not 
otherwise affect the validity of the lien. This pro 
vision is new. 

The former laws, while recognizing the validity 
of an assignment of a lien, did not specifically pro 
vide for it. Section 14 of the revision authorizes 
the assignment of a lien, and provides that the 
assignment shall be filed in the office where the 
notice of lien assigned is filed. Unless such as- 
signment is filed, a payment made by the owner 
of the real property subject*to the lien assigned, 
tc the original lienor on account thereof, is valid 
and of full force and effect. 

In section 16 it is provided that the lien shall 
cease at the expiration of one year after the filing 
of the notice, unless within that time an action is 
commenced to foreclose the lien, and a notice of 
the pendency of such action, whether in a court of 
record, or in @ court not of record, is filed with the 
county clerk of the county in which the notice of 
lien is filed. Under the former laws the notice of 
pendency was only required where the action was 
brought in a court of record. 

These are the principal changes relating to the 
creation of a mechanics’ lien which are made in 
this revision. 

Article 2 relates to the creation of liens against 
vessels, and is a re-enactment of the substantive 
part of chapter 482 of the Laws of 1862. 

Liens on monuments, gravestones and cemetery 
structures are considered in article 3. Several 
changes are made, mainly for the purpose of dis- 
posing of the constitutional objections to the 
former law. By chapter 543 of the Laws of 1888 
the notice of lien on monuments, gravestones and 
cemetery structures was given by the superintend- 
ent of the cemetery or burial ground. That law 
contained no provision for the determination of 
the amount of the claim due on account of such 
monument, gravestone or other structure. The 
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result was that the property might be taken with- 
out notice to the owner of the monument, etc., 
without a judicial determination of the issue, and 
therefore without “due process of law.” As the 
law now stands, the notice must be served upon 
the owner by the lienor, and the action must be 
had in a court of competent jurisdiction to deter- 
mine the amount and validity of the lien. 

Article 4 is a re-enactment of chapter 738 of the 
Laws of 1896, without material change, and creates 
a lien on sandstone, granite, bluestone or marble 
in favor of a person employed thereon in a quarry, 
yard or dock. 

Article 5 is a re-enactment of chapter 458 of the 
Laws of 1887, by which a lien was created upon a 
mare and its foal for services of a stallion in favor 
of the owner thereof. The present law does not 
materially modify the former law. 

Article 6 contains a revision of all the present 
statutes relating to liens of inn-keepers, factors, 
warehousemen, livery-stable keepers and agisters. 
Section 70 declares the common law lien of an 
artisan for services rendered in the manufacture, 
repair or alteration of personal property. Section 
71 provides for the creation of liens of hotel, inn, 
boarding-house and lodging-house keepers. Liens 
of inn-keepers have never before been specifically 
declared by statute in this State. Chapter 253 of 
the Laws of 1894 recognized the inn-keepers’ lien 
and extended it to the property of boarders at inns 
or hotels. All the present statutory law relative to 
such liens is re-enacted in this section, without 
change. 

In article 7 a method of enforcement of a lien on 
personal property by a sale of the property, if 
legally in the possession of a lienor, is provided. 
The right of sale of personal property to realize 
the amount of a lien thereon is recognized at com- 
mon law, where such lien is dependent upon the 
possession of the property. There has been no 
previous statute in this State regulating the en- 
forcement of such lien by the sale of the property, 
except as contained in chapter 530 of the Laws of 
i879, relating to the sale of property in the posses- 
sion of inn or hotel-keepers to satisfy a lien, and 
in chapter 336 of the Laws of 1879, authorizing 
warehousemen to sell at public sale property in 
their possession upon which they have a lien. All 
the former statutes relating to mortgages on chat- 
tels and contracts for the conditional sale thereof 
are included in articles 8 and 9 of this revision. 

All parts of acts relating to mechanics’ liens on 
real property and vessels which prescribe the pro- 
cedure for the enforcement of such liens are con- 
tained in an amendment to the Code of Civil Pro- 
cedure, which inserts two titles in chapter 22 
thereof. There has been no change made in the 
method of enforcing a mechanic's lien on real 
property. The procedure for the enforcement of 
a lien on vessels has been somewhat modified. | 


7 } 
Under the former law the enforcement was by a! 








summary sale of the vessel without the judicial 
determination of the validity of the lien. Such 
sale could be prevented by the execution of an 
undertaking, and thereupon the action was trans- 
ferred from the vessel to the undertaking. In 
such action the lien could be contested. The the- 
ory of that procedure was that a failure on the part 
of the owner or other person interested therein to 
give an undertaking was an admission of the valid- 
ity of the lien. Under the revision the right is 
given to contest the lien before the sale takes 
place. It is provided that an order to show cause 
shall issue from the justice granting the warrant, 
directed to the owner or other persons interested, 
requiring them to appear before him and show 
why the vessel seized by virtue of the warrant 
should not be sold. Upon the return of such 
order, after due service thereof, the claim of the 
lienor may be contested by any person interested 
in the vessel. After the hearing of the questions 
raised, and a determination of the validity of the 
lien, an order of sale may be granted. The pro- 
visions of the former law regulating the distribu- 
tion of the proceeds of the sale are retained, as are 
also the provisions relating to a discharge of the 
warrant by an undertaking to the owner or other 
person interested in the vessel, The code amend- 
ments, together with the Lien law, are a revision 
of all the laws relating to liens and their enforce- 
ment. 
THe VILLAGE Law. 

The Village law is a complete revision of all the 
general laws of the State relating to villages, and 
is the most important administrative act presented 
to the legislature this year by the Statutory Re- 
vision Commission. It furnishes a complete 
scheme of government for 289 villages now subject 
to either the general law of 1847 or of 1870, and is 
applicable to 125 villages having special charters, 
in so far as it is not inconsistent with their char- 
ters. The population of municipalities subject to 
its provisions is between eight and nine hundred 
thousand. The law is divided into fourteen arti- 
cles, as follows: Incorporation; officers and elec- 
tions; general duties and compensation of officers; 
finances; streets, sidewalks and public grounds; 
the police department; the fire department; water; 
light; sewers; cemeteries; re-incorporation under 
this chapter; miscellaneous provisions: effect of 
chapter; repeal. Many changes are made, among 
which the following are perhaps the most im- 
portant: A new plan for the incorporation of vil- 
lages is provided by article 1 whereby all questions 
relating to the size of the territory, the requisite 
population and other matters of substance are 
settled before an election is held to determine 
upon incorporation. Villages are classified into 
four classes, based upon population, as follows: 
First class, containing a population of 5,000 or 
more; second class, 3,000 and less than 5,000; third 
class, 1,000 and less than 3,000, and fourth class, 
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less than 1,000. A person is not qualified to vote 
upon a proposition, unless he or his wife is the 
owner of property assessed upon the last preced- 
ing assessment-roll; an official year is fixed by the 
bill, ending with the 31st day of March; the annual 
clection in all general villages is to be held on the 
third Tuesday in March, unless a town meeting is 
held on such day when it is to be held on the 
Wednesday following the third Tuesday in March: 
each village is to have an even number of trustees, 
so that, with the president, the board of trustees 
will always consist of an odd number of members: 
the election of trustees by wards is only authorized 
in villages of the first class; each village is author- 
ized to have a separate board of fire, water, light, 
sewer, or cemetery commissioners, or a municipal 
board possessing the powers of two or more of 
such boards, and if no separate or municipal board 
is appointed, the board of trustees possesses all its 
powers;. many other additional powers are con- 
ferred upon the board of trustees; village finances 
are placed upon a business-like basis; separate 
funds are established for the various departments; 
a village may determine not to impose a poll tax; 
x village of the third or fourth class may deterimine 
to adopt the town roll as a basis of assessment, 
and taxes and local assessments are made a lien 
upon the property; no specific limitations are 
fixed as to the amount of taxes authorized to be 
raised, except as a per cent. of the assessed valu- 
ation of the taxable property of the village; a 
new, and, it is believed, a simpler, plan for the im- 
provement of streets is substituted for the provi- 
sions of the law of 1870, which had been declared 
unconstitutional; an enumeration is required to be 
taken in each village in 1808, and in each fourth 
year thereafter; women are authorized to institute 
proceedings and take appeals; a simple proceeding 
is provided for the reincorporation under the Vil- 
lage law of villages now governed by special 
charters; and all general laws relating to villages 
are repealed. 


THe NaviGation Law. 

The Navigation law, constituting chapter 30 of 
the general laws, is a complete codification of the 
general laws of the State relating to the subject of 
ravigation. It is divided into six articles, covering 
the following subjects: First, general provisions; 
second, Hudson River navigation; third, other 
waters of the State; fourth, port of Albany; fifth, 
rivers and streams as public highways; sixth, laws 
repealed, when to take effect. 

Article 1 embraces 29 sections, most of which 
are new, and provide for the following subjects: 
Sections 3 and 4 relate to the duty of the superin- 
tendent of public works in the administration of 
the law, including the appointment and removal of 
inspectors. Sections 5-8 prescribe the duties of the 
inspectors in making the examination of the hulls 
of vessels and tests of their boilers, and the issuing 





of certificates of inspection, and also prescribe the 
number of passengers a licensed vessel may carry. 
Sections:9 and 10 prescribe the manner in which 
the vessels shall be constructed so as to guard 
against loss of life by fire, and the keeping uno} 
structed the stairways and gangways of all 
senger vessels. Section 11 provides for a system 
of sailing rules to be observed by all vessels navi 
gating the inland waters of the State. Section 13 
provides that all steam vessels licensed to carry 
100 passengers or more shall be provided with a 
good steam fire pump. Section 15 prescribes tie 
kind and number of life preservers every passenver 
vessel shall carry. Section 16 provides for a p 
alty for the unlawiul interference with the safe’, 
valve of a steam vessel, and, in addition thereto 
§ 359a of the Penal Code makes such a violation 
a misdemeanor. Section 17 provides for thie 
licensing of persons employed as master, pilot o1 
engineer on board of a steam vessel or a vessel 
propelled by machinery carrying passengers for 
hire or towing for hire. Section 29 states what 
vessels must comply with the provisions of arti 
cle. 1. Article 2 relates to the navigation of thie 
Hudson River, and re-enacts without change all 
existing law on that subject. Article 3 relates to 
the removal of buoys in the Niagara river, and 
the removal of gravel and sand from the shores of 
certain waters in the county of Suffolk; to the 
deposit of dead animals or other offensive matter 
in the waters of Lake George and the St. Law 
rence river; the preventing of ice gorges in the 
River St. Lawrence, and the deposit of certain 
substances in the Oswegatchie and St. Regis 
rivers. Article 4 relates to the port of Albany, 
and re-enacts without change the substance of the 
law of 1837, chapter 356, and L. 1866, chapter 374. 
amending the same. Article 5 relates to the use of 
rivers and streams as public highways for the pur 
pose of driving and running lumber and_ logs 
down the same, and re-enacts without material 
change the law of 1880, chapter 533, and the acts 
amendatory thereof. Article 6 relates to the laws 
repealed and the time of taking effect of the 
chapter. 
PERSONAL Property Law. 

The Personal Property law, constituting chapter 
47 of the general laws, re-enacts without substantial 
change all of the existing provisions of the Re- 
vised Statutes and supplemental acts relating to 
personal property. It is divided into three articles, 
and covers the following subjects: First, future 
estates, accumulation of income and trust estates: 
second, agreements not in writing, without consid- 
eration, fraudulent; third, laws repealed, when to 
take effect. 

The Real Property law of 1896, chapter 547, in- 
cluded and repealed the former part of the Revised 
Statutes relating to estates and trusts in real prop- 
erty, and also included that part of the Statute of 
Frauds relating to the same, but omitted therefrom 
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all of the provisions which related solely to per- 
sonal property which are now included in the 
Personal Property law. This chapter fitly supple- 
ments the Real Property law, and completes the 
scheme of the revisers in dividing parts of the 
Revised Statutes into the subjects of real and 
personal property. 


The PArTNersnir Law. 

The Partnership law, constituting chapter 51 of 
the general laws, is a revision of the Limited 
Partnership law of 1827 and supplemental acts. It 
is divided into four articles, and covers the follow- 
ing subjects: Article 1, general provisions; arti 
cle 2, business and partnership names; article 3, 
limited partnerships; article 4, laws repealed, when 
to take effect. It re-enacts without change the 
present law on the subject of limited partnerships. 


> 


CONTEMPT CASES. 

{ONTEMPT cases may be interesting, but they 
y are rarely funny. It is a summary proceed- 
ing, and a man’s liberty is involved as a rule. His 
purse is threatened as a certainty. The Wisconsin 
case, decided recently, has brought up the general 
subject of contempt cases. And there have been 
some in Chicago that will not soon be forgotten 
by the older lawyers, and which some of the 
younger lawyers might profit by reading, says the 
Chicago Post. 

One of the most interesting was that of Wilbur 
F. Storey; tried in 1875. Mr. Storey was the 
owner and publisher and also the editor-in-chief 
of the Chicago Times. He was a combative man, 
with a habit of saying slashing things in his edito- 
rial columns and with a style of journalism that 
would not be tolerated now anywhere outside of 
New York, where it is called the “new journal- 
ism.” He had been indicted by a certain grand 
jury, and had said some rather tart things of the 
grand jury as a body and about the private lives 
of some of its members, and the judge of the Cir- 
cuit Court fined Mr. Storey for contempt of court. 

There was a beautiful fight over the case, but the 
editor won it, and it was decided that matter pub- 
lished in a newspaper relating to a grand jury, 
even if it should be libelous, must be treated as an 
individual affair of the members themselves, and 
not as an act of which the court could take cog- 
nizance. 

There is another story back of this contempt 
case. It is said by one who knew the field thor- 
oughly that Mr. Storey had achieved the ill will 
of Judge Williams, who presided on the bench, and 
who made the rule in the case mentioned, by at- 
tacking him for another of his acts. It is said the 
judge paid no attention to the published articles 
that affected him, at the time of their publication. 
But as soon as he had a chance-—and this incident 





of accusing the grand jury was the chance de- 
sired—he paid his respects to the editor. All this 
appears in the 7oth Illinois, page 45. 

There was another rather celebrated contempt 
case reported in 30 Appellate Court Reports, on 
page 309, which was interesting for more reasons 
than one. 

Sumner C. Welch had been accused on affidavit 
of having tried to bribe a jury before which was 
a personal injury case, touching the interest of the 
Chicago City Railway. A rule was entered against 
him, citing him to show cause. It was a law pro- 
ceeding, and under the advice of his counsel Mr. 
Welch came in and made oath that he was not 
guilty. He swore that he had not spoken to the 
juryman, and did not know him, and _ fully 
“purged” himself by denial under oath. The rule 
of law is that he must in such case have his dis- 
charge. But Judge Hawes, who had issued the 
rule, is said to have declared, when Lawyer C. M. 
Hardy read the authorities, that if that was the law 
he would not be guided by it. Welch was sen- 
tenced to jail. 

He went there for one night. But meantime his 
lawyer had prepared his case so well that a super- 
sedeas was granted by the appellate court, and 
Welch was liberated pending a decision by the 
court of review. Justice Gary wrote the opinion 
of the appellate court some months later, and re- 
versed the rule in Judge Hawes’ court. 

A funny phase of the case is that Judge Moran, 
who was on the appellate bench at the time, con- 
curred in the decision, but added the confession 
that he had at one time made the same mistake of 
which Judge Hawes was guilty, and had sent a man 
to jail in spite of his affidavit of innocence. Judge 
Moran's confession is about as neat a bit of law 
writing as there is to be found in the books. 

It should be added that there is another way to 
get at a person accused in such case, and that is, 
if he shall swear falsely and the fact can be proved, 
he may be held for perjury and punished on con- 
viction. If it had been a chancery case, witnesses 
might have been heard, and the accused might 
himself have been put on the stand, and the court 
might further have ‘‘searched his conscience.” 
But this was a proceeding in law. And there was 
but one thing to do when the man came in and 
made affidavit of his innocence. He must have 
his discharge. 

Nothing more remarkable than that case of the 
Wisconsin judge will be heard of in a long time. 
A candidate for reélection, he had been opposed 
by a certain lawyer, an adherent of a rival for the 
honors of the bench. As is not uncommon in po- 


litical contests, some phases of the private life of 
the candidates had been brought into the contro- 
versy. It was contended by the opponents of the 
sitting judge that all they did was within the limits 
of legitimate question of his fitness for the office of 
judge. He took another view of it, and fined the 
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offenders for contempt of court, and sentenced 
them to thirty days in jail They went to the Su- 
preme Court and secured a stay pending the final 
determination of the matter in that tribunal. Then 
the circuit judge held them for contempt for as 
serting in their affidavit on which the application 
lor a stay was based that they were unfairly ad- 
judged in the court below. The lower court held 
that that affidavit constituted a new contempt. 
The logic of that ruling was that they had a right 
to ask for a stay, but they committed a new con- 
tempt of court in doing so. But the Supreme 
Court held that they were not guilty of a new 
contempt in the aftidavit, and that they had a 
right to make the statements and publish the 
articles questioning the fitness of the judge for re- 
election. It was a complete defeat—perhaps the 
of a court being 
rebuked for the intemperate use of the power 
lodged in a judge; a too great willingness to use 
his official position for the expression of his pri- 


most notable in recent record 


vate animosities. 

Out in Kansas there used to be an editor of a 
weekly paper whose name need not be mentioned. 
He had a quarrel with Judge William Campbell 
of the District Court of that State, and invariably 
referred to the court as “bilcamil.” He was so 
persistent with the warfare that friends of the court 
often urged the employment of a contempt pro- 
ceeding. But Judge Campbell let the whole mat- 
ter go until one Saturday night, when he met the 
editor in the post-office, unexpectedly, and before 
he had time to put his emotions under control he 
had hammered the editor into a state of perma- 
rent and lifelong respect. 

There is an old story of Tom Marshall, and a 
fine for contempt. It seems the famous lawyer 
was arguing a case when he was interrupted by 
the court with a statement that he had unfairly 
presented the evidence. Marshall was one of the 
fairest of men, and one of the most just. 

“It’s an outrage!" he cried. “The court has no 
right to tell me I have perverted evidence.” 

“Record a fine of $10 against Mr. Marshall for 
contempt of court, Mr. Clerk,” said the judge. 

Mr. Marshall promptly borrowed a $10 bill from 
one of his brethren of the bar, paid the fine, and 
then proceeded with his argument as calmly as if 
he had never been in the least ruffled. 

And there is a story about Daniel W. Voorhees, 
formerly United States senator from Indiana. He 
was a famous advocate in his day, and one of the 
most striking personalities to be met with in all 
the west. It is not saying an ill thing of the sena- 
tor, who died recently, to say that he was slightly 
given to bombast. 

One day he was arguing a case before an In- 
diana court, and was displeased with a ruling. 
He expressed himself as astonished that a man 
should have ever succeeded so far in beguiling 





his fellow citizens as to secure their commission 
to sit.on a bench for the trial of causes. 

“The court will fine you $10 for contempt o 
court, Mr. Voorhees,” said the court. 

Mr. Voorhees’ retort was quick and crushing 

* May it please the court, your honor will have 
to name a sum far in excess of that if the court 
wishes to make the fine at all commensurate wit! 
the degree of contempt I feel.” 

To be a perfect story it should stop right the: 
But in the cause of truth it must be recorded tha 
Mr. Voorhees later apologized, and the fine 


77 


remitted. 

There is a story of a quarrel that ran on ior 
years between two lawyers in a Pennsylvania rural 
county. One bore the common name of Brown. 
The other signed himself ‘* Wise.” The latter was 
a little given to basking in the smiles of women, 
and there was a widow named Bramble in the 
town, who was not precisely in the class with 
Cxsar’s wife, but who was still admitted to the 
good circles of the place. She was a clever woman 
and beautiful; and she had so fascinated Lawyer 
Wise that he paid her fervid court—not dropping 
her even when the matrons of the town found they 
could not well receive her any more, because of 
the persistent talk against her. What aggravated 
the case was that Mrs. Bramble was as regardless 
of the sentiment of the town as she was of the 
wind’s direction. 

One day Brown, the lawyer with whom the gay 
Lothario was perpetually quarreling, wrote and 
printed in the local paper the following lines: 
There was a man in our town, and he was won- 

drous Wise. 
He jumped into a Bramble bush, although it cost 
his eyes. 

While people were laughing about it the judicial 
convention came along, and Wise was nominated 
for the circuit bench. He was elected. And 
about the first thing he did after taking his official 
position was to marry the pretty Widow Bramble. 

The next morning the following quatrain was 
found pasted on the bulletin board at the door of 
the court-house, where notices of sheriff sales and 
such things were usually posted: 

And when he found his eyes were out, 
He laughed with might and main, 

And picked the pretty Bramble up, 
And started on again. 

“And for that Brown was fined for contempt of 
ative of a good joke to pay the fine, and let the 
whole matter drop. 
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A PLEA FOR DIVORCE REFORM 


'\} HERE is now unfolding in Trenton a_ case 

which, aside from its deplorable personal and 
social complications, presents an unanswerable ar- 
gument for the adoption of a national faw as to 
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divorces, says the New York Mail and Express. 
\n outline of the melancholy affair is indispensable 
to a correct understanding of the lesson which it 
teaches. 

A man of great prominence in the business and 
political affairs of New Jersey deserted his wife 
and family, and went to Oklahoma, wher? he pro- 
cured a divorce in the territorial courts, which 
virtually sell decrees to any person who will pay 
the cash price for them. The wife of one of his 
confidential employes did the same thing about the 
same time. The two then returned to New Jersey 
and contracted a marriage, and are now living in 
Trenton in the mansion formerly occupied by’the 
man and his first wife. The latter, deserted and 
dishonored for no known reason, is living in a 
neighboring cottage with her children, where they 
are involuntary witnesses of the shameless perfidy 
which has wrecked their home and brought scan- 
dal upon two households. 

It is needless to go into the shocking details of 
this brazen conspiracy against social order and the 
sacredness of the marriage relation. They are re- 
volting, cruel and outrageous, but they are over- 
shadowed by another aspect of the case, which con- 
cerns the welfare of the whole community. The 
man who figures in this affair is, nominally at least, 
a person of large means. By law and justice his 
first wife is entitled to certain rights of dower in 
his estate. Her interests are superior to those of 
any other creditor, and in liquidation under ordi- 
nary processes her claims would be preferred to 
the exclusion of others. The question, therefore, 
is whether the courts of New Jersey will destroy 
these rights and deprive the deserted wife of her 
vested interests by allirming the legality of the 
Oklahoma divorce. To do that would declare in 
effect that the property rights of married women in 
New Jersey could be put to destruction by a di- 
vorce court in a distant territory. It would punish 
the deserted wife for the sins of the faithless hus- 
band, and render mothers and children powerless 
to protect themselves and their property from con- 
spiracy and robbery. 

This is the one point in the whole scandalous 
affair in Trenton which excuses reference to it in 
the columns of a reputable newspaper. If the 
Oklahoma divorce is upheld by the courts of New 
Jersey it will mean that married women have no 
property rights in the estates of their husbands 
which the law is bound to respect. We do not be- 
lieve it will be upheld. The principle of it is 
wicked, unjust and repugnant to every sense of 
fairness and honesty. 

But the whole case forcibly emphasizes the in- 
consistencies, the looseness and the dangerous pos- 
sibilities inherent in our present complex system 
of divorce laws. These evils could all be done 
away with by the adoption of a uniform code of 
National law to regulate divorce proceedings. 





With such a system the rightful interests of all 
citizens would be amply protected, injury by col- 
lusion or conspiracy would be made difficult, if not 
impossible, and cases like that in Trenton, in 
which a deserted wife is threatened with the loss 
of her dower because of her husband's villainy, 
would be unknown. 
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SOME:OLD.LAW BOOKS 


AW books are certainly among the things that 
L have kept pace with the population. It is 
especially true of legal treatises that of the mak- 
ing of them there is no end; and there is scarcely 
a lawyer who would not add that much study of 
them is a weariness of the flesh. Although law 
books were amongst the earliest works that issued 
from the printing press in England —the statutes 
of Henry VII. were printed by Caxton himself — 
yet Coke, writing some 250 years ago, could not 
count more than fifteen treatises on the law. Now 
the libraries in the inns are scarcely less spacious 
than the dining halls, and the text-books, to say 
nothing of the reports and statutes, are to be num- 
bered by their thousands. Copies of all the ancient 
works mentioned by Sir Edward Coke may be 
found in the libraries of the inns, and, though 
most formidable in appearance, some of them pos- 
sess an interest for the general reader as well as 
the legal student. To Ranulph de Granville, who 
was chief justice in the reign of Henry IT., belongs 
the distinction of writing the first treatise on the 
law. He combined with the learning of the law- 
yer the valor of the soldier, and he is known to 
fame not only as the father of legal literature in 
England, but also as the captor of the King of 
Scots at the battle of Alnwick. Among the most 
precious volumes in Lincoln’s Inn Library is a 
MS. copy of his treatise more than 500 years old. 
A peculiarity of Britton’s work, which is believed 
to have been written under the direction of Ed- 
ward I., is that the words are put into the mouth 
of the king. This treatise was written in French, 
in which language law books continued to be writ- 
ten for nearly four centuries. During the same 
reign the commentary on English law called 
“ Fleta’”’ was written. Nothing is known of the 
author except that he commenced and completed 
the work while he was confined in the Fleet 
Prison, a fact which explains its curious title. 
Littleton, who bears among Cook’s fifteen authors 
the most familiar name, was a judge of Common 
Pleas in the time of Edward IV. His celebrated 
work, the first edition of which was printed in 
1481, is devoted to an explanation of the law as to 
the tenure of land. Its fame has, of course, been 
largely preserved by the remarkable commentary 
of Coke, which, according to the enthusiastic and 
eloquent Fuller, will be admired “by judicious 
posterity, while Fame has a trumpet left her and 
any breath to blow therein.” 
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A modern legal writer, who arranged his work 
in the form of a dialogue, would be regarded as 
Yet this was the form in which two of 
Fortescue, who 


frivolous. 
the old jurists cast their work. 
wrote his treatise in the reign of Henry VI., while 
in exile in France with the Prince of Wales and 
other members of the Lancastrian party, repre- 
senting himself as conversing with the young 
prince on the laws of England, and proving their 
superiority to those of other lands. ‘‘ Doctor and 
Student,” which was written early in the sixteenth 
century by Christopher Saint Germain, of the 
Inner Temple, is a series of dialogues between “ A 
Doctor of Divinity and a Student in the Laws of 
England, concerning the Grounds of those Laws.” 
Perhaps the most interesting fact about this quaint 
production is that it was cited as an authority by 
the judges at the trial of Hampden. On a fly-leaf 
of the Lincoln's Inn copy of Fitzherbert’s “ Grand 
Abridgment of the Law” is the following curious 
inscription: “ Of your charity pray for the soul of 
Robert Crawley, sometimes donor of this book, 
which is now worm’s meat, as another day shall 
you be that now are full lustye, that remember, 
good Christian brother. Farewell in the Lord. 
1534." The first edition was printed in 1516, and 
this is the date in the Inn 
Library, which is singularly rich in ancient vol- 


copy in Lincoln's 


umes. It would appear that the producers of law 
books in Fitzherbert’s days were gifted with a 
greater love art the 
authors of modern law books. Some of their title 
pages were adorned by the most elaborate designs. 
The first part of “* Fitzherbert contains a wood- 
cut of the king on his throne, whilst the second is 


for than is po d by 


ornamented by a wonderiul collection of the royal 
arms, a dragon and a greyhound, two angels, some 
scrolls, and a rose. It would be difficult for an 
illustrated law book to command the serious atten- 
tion of lawyers in these days, even though its ar- 
tistic embellishments from Sir Frank 
Lockwood. 

After speaking of such writers as Bracton and 
Littleton, one hesitates to describe Blackstone's 
Commentaries as an old law book. It was first 
published at Oxford 137 years ago. But legislation 
moves so fast that, to glance at an early edition of 
the famous work, is to believe that it is older than 
it actually is. No law book has ever enjoyed so 
great a measure of As many as 
twenty-one editions were published before any 
alteration was made in Blackstone’s text, and in- 
numerable attempts have since been made to adapt 
it to the ever-changing law. How far these en- 
deavors have been successful may be judged from 
the fact that the value of the Commentaries is now 
solely historical. As was once said, “ The cannon- 
ade which has been playing on the Commentaries, 
exposing, as they do, so wide a front, has rendered 
them, as they were left by their author, a mere 
wreck.” Not a little of their popularity was due 


came 


popularity. 





to the impressive style in which they were written. 
Never in a law book has lucidity been wedded so 
happily to felicity. It is clear, notwithstanding the 
complaints he addressed to his fellow-tenant in 
Brick-court, that Blackstone's literary powers were 
unaffected by the boisterous sounds in Goldsmith's 
rooms overhead. The basis of the Commentarics 
was a series of lectures which Blackstone delivered 
at Oxford, and this may partly account for their 
sonorous note. Like most of the eminent legal 
writers of the old school, Sir William Blackstone 
vas a judge. Here, again, a change may be ob 
served. The bench is no longer recruited from the 
ranks of text-writers. Judges 
stones to fame were books are still to be found in 
the courts. Lord Justice Lindley, for instance, 
owes his judicial seat largely to his standard work 
on partnerships. But there is now a strong ten- 
dency to exclude text-book writers from the active 
practice of the law, to make them a separate class 


whose steppin 


of superior persons whose refined minds ought not 
to be devoted to anything less noble than the 
theory of the law. Among the first six leaders of 
the bar, there is not one with any reputation as an 
author. 

During the past thirty years the publication of 
leading cases has been under the control of a coun- 
cil representative of both branches of the profes- 
sion. The Law Reports have not, 
caused such old-established reports as the Law 
Journal Reports to disappear. The earliest reports 
in the libraries of the inns were issued in the reign 
of Edward II. Until the time of Henry VIII. the 
business of reporting was in the hands of lawyers, 
who were paid by the crown. Their reports, which 
were published annually, are known as “ Year 
Books.” These are among the most quaint and 
valuable volumes in the libraries. To modern eyes, 
it is true, neither their bulk nor price is imposing. 
At the end of the Tenth Book of Edward IV.’s 
reign, which consists of forty pages, are these 
words: “The price of thys boke is iiiid. unbounde.” 
The ordinary reader, who looked for entertain- 
ment in these time-worn pages would suffer some 
disappointment, but it is said that Sergeant May- 
nard had “ such a relish of the Year Books that he 
carried one in his coach to divert his time in 
travel, and chose it before any comedy.” After the 
crown ceased to supply the courts with reporters, 
the business of preserving the important decisions 
of judges was undertaken by a succession of emi- 
nent lawyers, among the number being Coke and 
Plowden. Law reporters grew so numerous after 
the Restoration that a diminution in their number 
was regarded as imperative, and an act was passed 
prohibiting the publication of law books without 
the license of the judges. The rapid increase of re- 
porters had, however, no peculiar relation to the 
restoration of the Stuarts, for Bulstrode, the fore- 
most reporter during the Commonwealth, alluded 
to the multiplicity of reports in these picturesque 


however, 
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terms: “ Of late we have found so many wander- 
ing and masterless reports, like the soldiers of 
Cadmus, daily rising up and jostling each other, 
that our learned judges have been forced to pro- 
vide against their multiplicity by disallowing of 
some posthumous reports, well considering that, 
as laws are the anchors of the republic, so the re- 
ports are as anchors of laws, and, therefore, ought 
to bewell weighed before being put out.”—London 


Globe. 
(eee eee eS 


NEW YORK COURT OF APPEALS 
ABSTRACTS. 


NEGLIGENCE — ELvectric Street RAILROAD Ac- 
CIDENT — MotTorMAN CONFRONTED WITH 
SupDEN EMERGENCY. 

A railway company is not responsible for an 
accident resulting from an error of judgment on 
the part of a during an emergency 
brought about by the carelessness of the plaintiff’? 


motorman 
intestate. In such a case where the negligence of 
the deceased, in the first instance, is fully estab- 
lished, and the subsequent carelessness of the 
motorman resulting in the accident depends upon 
doubtful and conflicting evidence, the defendant is 
entitled to have the jury fully and explicitly in- 
structed as to the rule of liability above stated: 
and failure on the part of the trial judge to give 
such instruction upon request is reversible error. 
(Frank Bittner, as Adm’r, ete., respondent, v. 
Crosstown Street Railway Co. of Buffalo, 
Decided in May, 1897. Opinion by 
all concur.) 
Executor Nor 
Prove CONVERSATION WITH 


The 
appellant. 
Gray, J.; 
[EVIDENCE — 
NESS TO 
CEDENT. 
Where objection is made by residuary legatees 
to an item of payment for which the executor 
claims credit upon his accounting, the executor is 


COMPETENT WIrt- 
DeE- 


not a competent witness to prove a conversation 

had by him with the deceased, wherein the de- 

ceased had stated, in effect, that the claim was a 

;roper one and should be paid (Code, § 829). 

(Decided in May, 1897. In re Judicial Settle- 
ment of the Alfred B. Smith and 
Frederick W. Pugsley, as Executors, etc., of 
Margaret J. Myers, Opinion per 
Curiam.) 

Note Given to BANK WirHout CoNSIDERA- 
TION — AGREEMENT With PRreEstIpENT THAT 
Maker Suoutp Nor Be Herp Liaste — 
RECEIVER OF BANK Nor PERMITTED TO EN- 
FORCE PAYMENT. 

Where a note is given to a bank upon a verbal 
agreement entered into at the time between the 
maker and the president of the bank, to the effect 
that the maker should not be held on the note and 
that he was to assume no obligation in the trans- 
action, and where no consideration was in fact re- 
ceived by him, payment of the note cannot be en- 
forced by a receiver of the bank against the maker. 


accounts of 


Deceased. 





(Decided in May, 1897. Francis Higgins, Re- 
ceiver, etc., appellant, v. John J. Ridgway, re- 
spondent. Opinion by Martin, J. 

TRANSFER OF PERSONAL PROPERTY By Mort- 
GAGOR TO MORTGAGEE — VESTED BENEFICIAL 
INTEREST OF CesTUI QuE TRUST. 

A transfer of personal property made by the 
mortgagor to the mortgagee, before the creditors 
of the mortgagor have acquired a lien thereon, 
vests in the mortgagee a valid title to the prop- 
erty notwithstanding the mortgage itself was void 
at the time the transfer was made. 

The vested beneficial interests of a cestui que 
trust cannot be impaired or destroyed upon the 
theory that the trustee in his efforts in behalf of 
the trust estate has made an election of a remedy 
inconsistent with the one under which the inter- 
ests were first secured. 

(Decided in May, 1897. 
respondent, v. 


Bowdish, as Assignee. 
etc., Esek Page and Others, appel- 


lants. Opinion by Gray, J.) 


Legal Laughs. 


Judge Russell M. Wing, of the Kent College of 
Law, tells a good story, according to an exchange. 
A country justice had been elected but a few days, 
when a young lawyer rushed in and demanded a 
capias. Now, that justice did not know a capias 
from a police cell, but he disliked to admit his 
ignorance . So he said: 

You are a young 
lawyer, and, I fear, lack experience. I would ad- 
vise you not to be too hasty. Don’t be in a hurry. 
Wait twenty-four hours, and then, if you think 


* Now, see here, my friend. 


best, come to me and I will give you a capias.” 
The 
justice spent the remainder of the day getting 
When the 
limb of the law appeared the next morning, the 
court felt himself qualified to issue capiases by the 
bushel. 

Before he could speak, the young lawyer said: 

“Mr. Justice, you were right; I was too hasty. 
[ have that matter fixed up all right, and do not 
I have come to thank you for the 


The young lawyer agreed and went away. 


acquainted with the writ called capias. 


need a capias. 
good advice, and also have brought you the $2 
fee you would have received for the capias, as I 
don’t want you to lose anything by your good 
deed.” 

He went away believing the justice to be a par- 
agon of good sense and legal lore. 

Gen. Butler was riding to town in a Cambridge 
car. He was busily engaged in reading a book of 
unquestioned legal appearance, when James Rus- 
sell Lowell entered the car. 

“ Ah, general,” was his greeting; 
reading law?” 

“ No,” was the reply; “ only Supreme Court de- 
cisions.” 


“are you 
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Legal Notes of Mertinence. 


Mrs. Mary Isabel Tracy, formerly of Albany and 
Syracuse, and now living in Chicago, was awarded 
$200 a month alimony by Supreme Court, New 
York city, Justice Andrews, in a_ proceeding 
against her former husband, Henry 
Tracy, coffee broker in Chicago. The odd thing 
about it is that Mrs. Tracy obtained a divorce 19 
She had plenty of money then and 
Now she avers that she is in 


Partridge 


years ago. 
did not ask alimony. 
want. 

According to a despatch to the London Times 
from Melbourne, all four of the daily newspapers 
in Sydney have been fined £100 each for contempt 
of court, consisting in improper comment upon 
the trial of Frank Butler, the Australian bush 
murderer, which is now pending. 

The Supreme Court of Massachusetts decides 
that a county commissioner is not an officer of the 
Commonwealth, within the meaning of the Con- 
stitution, c. 1, § 2, art. 8, and is not subject to 
impeachment. 

The burden of proving defendant's sanity, in a 
trial for murder, is held, in Ford v. State ([Miss.], 
35 L. R. A. 117), to rest upon the State; but if 
there is no evidence on the subject it may be sus- 
tained by the presumption that all men are sane, 
while if there is evidence to rebut the presumption, 
the proof of sanity must be made beyond a rea- 
sonable doubt. A note to this case reviews the 
numerous authorities on the presumption of a 
continuance of insanity. 

The old Cincinnati Law School, and the new 
Law School of the Cincinnati University will be 
consolidated. 
not exempted from taxation, and the trustees pay 
out some $4,000 a year in taxes on it. If it is 
transferred to the university trustees it will be ex 
empt from taxation, in that it will belong to the 


At present the college building is 


city. It is calculated that with the income which 
will be derived from the building that is to be 
erected, one of the greatest law schools in the 
country could be maintained. The Cincinnati Law 
School, the oldest in the west, it is understood 
will close its glorious career of half a century with 
the present term. 

It may not be generally known that there are 
two States in the Union that have no chattel mort- 
gage laws. They are Pennsylvania and Louisiana. 
Pennsylvania is now trying to get such a law on 
its statute books, not to oppress debtors, but to 
facilitate business by making it safe to sell tools, 
machinery and other portable property to persons 
who cannot pay cash for them. Under the pres- 
ent arrangement, security cannot be given in the 
form of a mortgage on these or any other chat- 
tels. A bill to remedy this state of affairs is now 
before the legislature, and there seems to be a fair 
prospect of its passage. 





MORE KIND WORDS OF CONTEMPO- 
RARIES. 


Tue ALsBany Law JouRNAL celebrates its 
editorial and business management by appearing 
in improved guise. An excellent portrait of Hon. 
Rufus W. Peckham, Associate Justice of the Su 
preme Court, accompanies the issue of May 1 


new 


Current legal points and comment of deepest in 
terest to the fraternity are served in such a way as 
tu make it the most complete periodical of its class 
now published. — Boston Globe. 

Tue Atbpany Law Journat, which has had an 
uninterrupted weekly publication for more than a 
quarter of a century, appeared in an enlarged and 
much improved form in its issue of May 1. It 
and business mana 


under editorial 


ment, and its conductors promise that the goo 


TLOW new 


record of its past shall be improved upon in t! 
future, and every effort will be put forth to mak: 


Seach new issue brighter and better than the pri 


The Newspaper Maker 


Tne Arepany Law JouRNAL comes to us in a 


ceding one. 


new and handsome form. It has been improved 
tvpographically and materially, and will certainly 
gain in circulation as it Tut 


ALBANY LAW JOURNAL is edited by most compe- 


has in usefulness. 


tent editors, and should be found on every intelli 


gent lawyer's desk in the country. Good luck to 
you, E. C.— Trade Mark Record. 

THE ALBANY LAw JOURNAL in its 
numbers comes to us in enlarged form, and is 
The 


JOURNAL possesses many valuable features which 


last few 


more interesting and valuable than ever. 


address themselves to the legal fraternity with 
force, and is held in hign esteem for its char- 
acter as sterling periodical.— Mercantile Review, 
Buttalo. 

The tollowing letter, which came in the mail, on 
Monday last, 


te indicate, in some degree, 


we take the liberty to print, in order 
Tue ALBANY 
Law JourRNAL, under present management, is re 


how 


garded by high authority: 
ROOM. 
** JacKSON, Miss., May 21, °97. 
“ Albany Law Journal Co., Albany, N. Y.: 
* GENTLEMEN — Through the 
friend, Judge J. A. P. Campbell, I have read three 


*SuprREME Court CONSULTATION 


courtesy of my 


copies of your Law JourNAL, the numbers for 
May tst, 8th and 15th. 
read anything comparable to the article of Mr 
Van Winkle, on “ He 
has all our literature, and biographies of all our 
literature-makers, in perfect command. Not this 
only have I enjoyed, for the JouURNAL sparkles 
with legal, as well as literary brightness. I have 
accordingly directed our librarian, Mrs. Helen D. 
Bell, to subscribe for your journal for our library. 
Very truly yours, 
A. H. WHITFIELD, 
Asso. Judge Sup. Court. 


I have not, in many years, 


Imprisonment for Debt.” 
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English Botes. 


The English Court of Queen’s Bench has just 
decided that £500 is a fair price for procuring a 
The Earl 
Mr. 
Justice Day said in giving judgment: “I confess 
I do not understand this buying and selling of 
peers or any one else. It appears, however, to be 
a practice, and the plaintiff, having completed his 
part of the bargain, is entitled to judgment.” 


peer as a director in a stock company. 
of Westmoreland was the peer in question. 


The question is still being asked, whether noth- 
ing is to be done by the bar in celebration of the 
completion of the sixtieth year of the queen's 
reign. The Law Journal remarks that an effort 
might be made in behalf of the Barristers’ Benevo- 
lent Association, the condition of which is any- 
thing but prosperous. The erection of a statue to 
the queen in the Central Hall, at the Royal Courts 
of Justice, is also suggested as another appropriate 
method of celebrating the Diamond Jubilee. 

A further decline in the popularity of Lincoln’s 
Inn is the most striking feature of the list of calls 
this term. Of the forty-nine students who became 
barristers on Wednesday —a number consider- 
ably below the average — twenty-six, or more than 
half, belong to the Inner Temple, eleven to the 
Middle Temple, six to Lincoln’s Inn, and a like 
number to Gray's Inn. 

In an action tried before the lord chief justice 
the other day, in which a railway company was 
sued for damages for personal injuries, the chief 
medical witness stated that the plaintiff's nervous 
system was injured, and would probably never 
improve. “Isn't it true that litigation is bad for 
the nerves?’ asked Mr. Darling, Q. C., in cross- 
examination. The doctor admitted that 
‘And it is probable that his nerves 
stronger after this litigation is over?” 
was less ready to admit this. 


it was. 
will get 
The doctor 
The lord chief jus- 
tice came to his assistance by suggesting that the 
answer would depend upon the verdict of the jury. 
“So, doctor, you prescribe damages as a cure?” 
was Mr. Darling's final question, and the answer 
was a smile. — London Globe. 

\t the suggestion of a number of prominent uni- 
versity oarsmen, an invitation, says the Times, has 
been given to Lord Esher (Master of the Rolls), 
Lord Macnaghten, Lord Justice Smith, and Lord 
Justice Chitty, to a dinner in celebration of the 
remarkable fact that at the present time no fewer 
than four appellate judges, including one-half of 
the Court of Appeal, are old rowing Blues. The 
invitation has been cordially accepted by the four 
distinguished guests, and the dinner will take place 
at the Trocadero restaurant on Monday, May 31. 

May 15th was the fiftieth anniversary of the 
death of Daniel O’Connell, the famous Irish poli- 
tician and lawyer. It is not, perhaps, generally 
known that Mr. O’Connell was, on more than one 





occasion, pressed to accept judicial office, which 
he firmly declined, on the ground of his close 
connection with politics rendering his promotion 
to the bench unwise. 


anne 
Notes of Recent English Cases. 
Fishery — License to Fish — Grantees of Ex- 
clusive Right to Fish With Rod and Line — Pol- 
lution of River by Stranger — Injury to Spawning 
teds — Right of Action — Damages. — An ac- 
tion was brought by the trustees of a piscatorial 
society, having an exclusive right of fishing with 
rod and line in part of a certain river by grant 
from the freeholder, against the proprietor of cer- 
The claimed to 
restrain the defendant from polluting the river to 
the prejudice of and injury and damage to the 


tain gravel works. plaintiffs 


plaintiffs and their fisheries, and more especially 
from polluting the river by discharging into it 
thick and yellow sand, and from doiuez any other 
thing to injure the fish or fishing or damage the 
plaintiffs or their fisheries. also 
The 
defendant had ceased to discharge the matter into 
the river before the trial of the action, and the case 
was argued on the question of damages. The de- 
fendant contended, amongst other things, that the 
plaintiffs, as mere licensees of the freeholder, had 
no right of action against the defendant; that a 
right to fish with rod and line alone was not a 
several fishery as known to the law, but a mere 
license to catch and carry away such fish—in other 
words, such fere nature —as the licensees hap- 
pened to find in the river: and that even if the dis- 
charge of matter into the stream by the defendant 
had diminished the number of fish by driving 
them away or by injuring the spawning beds, the 
right of action belonged not to the plaintiffs, but 
to the owner of the bed of the river. 
cided by Kekewich, J. (102 L. T. 155), that, assum 
ing the plaintiffs to be only licensees or grantees 
for value of an exclusive right of fishing with rod 
and line, there was no reason why they should 


The plaintiffs 
wInn5 > « « > far . 3101 war ¢ 2 , 1 > 
claimed damages for the injury already done. 


It was de- 


not sue a third person for any interference with 
that right; and that although there was no author- 
ity produced exactly in point, the interference 
caused by the pollution constituted a good cause of 
action in the plaintiffs. His lordship accordingly 
assessed the damage at £150, and gave judgment 
for the plaintiffs for that amount, and the costs of 
the action. The defendant appealed. J//eld, that 
the defendant had damnified the plaintiffs to the 
extent of driving away the fish from the river; 
that that was not damnum absque injuria; and that 
the plaintiffs were entitled to damages for the in- 
jury done to them through the interference by the 
defendant with their rights. Decision of Keke- 
wich, J., affirmed. (Fitzgerald v. Fairbank, Ct. of 
Appeals No. 2, L. T., May 15, 1897.) 
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Hotes of Recent American Decisions. 


Mechanics’ Liens —- Claim of Lien. — One em- 
ployed on salary to do such work as may be re- 
quired, and doing lienable and non-lienable work 
indiscriminately, is not entitled to a mechanic's 
lien. (Getty v. Ames [Oreg.], 48 Pac. Rep. 355.) 

Mortgage — Consideration. —-- Where a mort- 
gauge is given to secure a pre-existing debt of a 
third person to the mortgagee, as well as a present 
loan by the mortgagee, it will be presumed, in the 
absence of anything to the contrary, that the new 
loan is made for the purpose of obtaining the se- 
curity of the mortgage for the antecedent debt: so 
that the new loan is sufficient consideration to sup- 
port the entire mortgage. (Mayberry v. Nichol 
[Tenn.], 39 S. W. Rep. 881.) ; 

Municipal Corporations — Improvements — Spe- 
cial Tax. — A contractor who has made improve- 
ments for a city, which by law are to be paid for 
by a tax on contiguous property benefited, is not 
entitled to the enforcement of a tax beyond the 
benefits accruing to the property on which it is 
levied, and his rights are not abridged by an 
amendment of the law, changing the procedure by 
which the amount of such benefits ts determined. 
(Palmer v. City of Danville [Ill.], 46 N. E. Rep. 
629.) 

Officers —- Quo Warranto. — A person who is 
the incumbent of an office, and is entitled to hold 
it until a legal successor is duly qualified, has the 
right to test by quo warranto the eligibility of one 
taking possession of the office under claim of elec- 
tion thereto. (Roane v. Matthews [Miss.], 21 
South. Rep. 665.) 

Principal and Agent Husband and Wife. — A 
husband may act as the agent of his wife, and the 
fact of his agency, while not to be presumed from 
the marital relation alone, may be proved as in 
other cases by the acts and words of the wife 
which show previous authorization or subsequent 
ratification of his acts as her agent. (Elliott v. 
todine [N. J.], 36 Atl. Rep. 1038.) 

Public Lands — Cutting Timber. — Lands lying 
beyond the tier of townships adjoining those 
through which the right of way of the Denver & 
Rio Grande Railroad extends are not “ adjacent,” 
within the act of congress allowing the company 
to take timber for construction from public lands 
“adjacent ” to the right of way. (United States v. 
Bacheldor [N. Mex.], 48 Pac. Rep. 310.) 

Sales — Fraud — Rescission.— A purchase of 
goods with intent at the time not to pay for them 
is such a fraud as entitles the seller to rescind, 
though there were no false _ representations. 
(Reager v. Kendall [Ky.], 39 S. W. Rep. 257.) 

Sales — Waiver of Defects— One who buys 
coal for future delivery, and receives it with knowl- 
edge that it is not of the quality sold, or could by 
inspection on delivery discover its quality, cannot 





afterwards claim a deduction in the price. (/an- 


' non vy. St. Bernard Coal Co. [Ky.], 39 S. W. Kep 


252.) 


> 


Hew Books and Hew Editions. 
Leading in Law and Curious in Court. By Benja- 
Burnham, author of “The Liie 
Lives,” Divers Digests, ete. New York 
Albany: Banks & Brothers. 1896. 


In this volume Mr. Burnham has not only gi 


min F. 


to the busy professional reader a vacation 
mecum, but, as he remarks in his preface, a 
thesaurus for the diversion and instruction of lay 
readers. The book, which is the result of a vast 
amount of research, and of much time, distributed 
over many years, devoted to the collection of su't- 
able materials for its enrichment, is filled, from 
cover to cover, with interesting matter, culled by 
a student and scholar, whose industry and erudi 
tion are apparent throughout its pages. Of the 
three thousand or more cases cited, the author las 
carefully examined each for himself. Working in 
a field practically limitless, much, if not all, de- 
pended upon the care and judgment exercised in 
In this Mr. 
There is hardly a dull page in the 


selecting. Burnham has been hie!ly 
successiul. 
1,368 making up the volume, which would consti 
tute a valuable addition to any library. It 
tains, indeed,a veritable mine of interesting reading 
which cannot fail to prove a source of constant 
delight to the after useful 
for there are innumerable pearls and few peb 
Mr. 


lated upon having produced so unique and valuable 


con 


delver information, 


bles. 3urnham is to be heartily congratu- 
a work. 

Vol. I 
The Lawyers’ 
1897. 


General Digest, American and English. 
New Rochester, N. Y.: 
Co-Operative Publishing Company. 


series. 


This volume of covers all the re 


ported decisions of all the courts in the United 


1,329 pages 


States. of the higher courts of England, and the 
Supreme Court of Canada, with many important 
cases from other Canadian courts. It includes all 
officially reported cases, and all cases not to be 
officially reported which were first published be 
tween July 1, 1896, and January 1, 1807. The ex 
cellent features of this work, heretofore referred to 
in these columns, need no further commendation. 
It is concededly one of the most complete, as well 
as practical, of all digests. The editors are men 
of large and varied experience, who, instead of 
taking head-notes as they find them, state each 
proposition of law from the opinion itself, clearly 
and concisely. To thus combine accuracy with 
condensed form of statement is exceedingly diff- 
cult. The extent to which this is accomplished in 
the General Digest is really remarkable, and one 
would hardly be able to suggest how or where it 
could be improved. 
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Current Lopics. 


HE rather unexpected passage by the sen- 
ate of the United States of the Morgan 
resolution recognizing the belligerency of 
the Cubans has made pertinent. if not im- 
portant, the question as to what effect the 
passage of this resolution by both branches 
of congress, and its signature by the presi- 
dent, would have. The advantage to the 
Cubans of such recognition is clear, since 
it would give the struggling patriots not 
only moral support and a better position in 
the eyes of the world, but would allow them 
to begin naval operations without the lia- 
bility 
international law. 


of being considered pirates under 
The passage of the bel- 
also have an 
States, 


one of which would be to relieve the Spanish 


ligerency resolutions would 


important effect upon the United 


government from liability to us for damages 
done to American property in Cuba by the 
insurgent or rebel forces, though, of course, 
Spain would still be liable to us, after the 
recognition of belligerency, as she is now, 
jor damages to American property commit- 
ted by her troops. Another change which 
might prove very vexatious to our merchant 
marine would be the conferring upon Spain 
of the right to visit and search merchant 
vessels on the high seas, though this right 
might be limited in some respects by exist- 
ing treaty with Spain. 
the 
between the 


In any event, how- 
possibility of friction arising 
United States and Spain on 


ever, 


searches of vessels should be 


Voi. 55 — No. 23. 


account of 








taken into account. There is, perhaps, no 
need to anticipate further as to the possible 
workings of a_ belligerency resolution for 
the probability of its passage by the house 
of representatives seems decidedly remote. 
Diplomacy is likely to have full opportunity 
to do its perfect work. 


Hlave the denizens of populous communi- 
ties any rights which the so-called Salvation 
Army is bound to respect ? is a question 
which a jury in Judge Newburger’s court, 
in New York -city, has just decided in the 
affirmative. The aforesaid jury found Com- 
mander Booth-Tucker, of the Army, guilty 
of maintaining a disorderly house at the big 
Com- 
plaints, loud and frequent, had been made 
by residents in the neighborhood of the bar- 


barracks in West Fourteenth street. 


racks, who alleged that they were greatly 
annoyed and disturbed by the singing and 
band-playing at the Salvation Army meet- 
ings, especially those that lasted all night. 
Accounts of and ear wit- 
nesses of the orgies which were of nightly, 
might 


eye witnesses 


one say all-nightly, occurrence at 
the headquarters, agreed that they were 

sleep-annihilating affairs. 
aggrieved persons, 


soul-harrowing, 
One of the a real 
estate broker, testified that on one occasion 
when he found himself unable to sleep, he 
visited the barracks and discovered that 
there were 1,700 persons gathered there, all 
of them shouting and 250 of them perform- 
ing on various instruments. They varied 
the exercises with religious songs to the 
of “ We'll Never Get Drunk Any 
More,” “ The Sunshine of Paradise Alley,” 
and other popular worldly ditties. |The 
racket is described as having been particu- 
larly awful “ on the night when they burned 
the devil;” on another night when they 
“dedicated the heavenly Herbert 
Booth Lincoln Tucker;” and on a third 
night when they swung out a sign which 
read: “Two Nights to beSpent With God—- 
A Grand Hallelujah Eye-Opener.” Onnone 
of these nights, according to this witness, 
was sleep possible for residents of the neigh- 
borhood. For the defense the Salvation 


tunes 


babe, 
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Army people testified, denying that any 
musical instruments were played at unrea- 
sonable hours, or that the singing was at any 
time of a more disturbing character than 
that at any other religious meeting. Judge 
Newburger, in his charge to the jury, said 
there was involved injury to life and prop- 
erty. A public nuisance was a crime against 
the law and economy of the State. What- 
ever the character of the Army’s services, 
if they deprived any considerable number 
of persons of the enjoyment of life or prop- 
erty, the verdict must be guilty. This is so 
plain a proposition that no one can misun- 
derstand it. It applies to all descriptions 
of disturbing noises at unreasonable hours. 
It was claimed by the defense that this was 
a religious service, and as such entitled to 
the protection of law. This is true in only 
a limited sense. While the Constitution of 
the State grants the right of worship and of 
public assemblage to all alike, it confers on 
no one the privilege of disturbing his neigh- 
bor. If the Salvation Army people insist on 
retaining the London slum features of their 
so-called worship, they must be prepared to 
run up against the heavy hand of the law, 
and all their claims of persecution and 
martyrdom will find scant sympathy from 
communities all too lenient and well-dis- 
posed. Without denying the good accom- 
plished by the Salvation Army, it is the 
plainest sort of proposition that they must 
not be permitted to employ methods or re- 
sort to practices which interfere with the 
peace, comfort or well-being of their fel- 
low-citizens. 


The United States Supreme Court has 
handed down a decision, written by Justice 
Peckham and concurred in by the entire 
court, adverse to the claim of L. E. Parsons, 
late district-attorney for the northern dis- 
trict of Alabama, that he was entitled, under 
section 769, of the Revised Statutes, to hold 
his office for four years, notwithstanding 
President Cleveland’s order of 
Parsons, it appears, was removed from the 


removal. 


office in 1893, having been appointed in 
1890. He wrote a letter to the presi- 





surrender the office 
had ___ been ap- 


dent, refusing to 
on the ground that he 
pointed for four years. It 
on his behalf, that the 
no power to remove him before the ex- 
piration of that time. The court holds that 
while the appointment was for four years, 
it might be revoked or terminated earlier, 
at the discretion of the executive. The 


was claimed 
president had 


determination of the case had been looked 
for with considerable interest because of its 
possible effect upon the removal of office- 
holders incident to the change of adminis- 
tration Parsons surrendered his _ office 
after an order had been issued to him by 
the Circuit Court to do so. All the lower 
federal courts decided against his claim. 
This view agrees with the construction ac- 
cepted by the first congress, among whose 
members were several of those who sat in 
the convention which framed the Constitu- 


tion. 


the so-called thirty-day _ bills 
which Black, of New York, 
signed after the final adjournment of the 
legislature, was one introduced by Senator 


Among 
Governor 


Lexow and Assemblyman Laimbeer, re- 


garding the effect of a woman’s mar- 
riage with an alien on the rights 


of herself and her descendants in hold- 


ing real estate. The bill, which has now be- 
come law, amends section 6 of chapter 547 
‘An act relating 


‘ 


of the Laws of 1896, being 
to real property, constituting chapter 46 of 
the general laws,” so as to read as follows: 
* pee, 6: 
alien on rights of herself and her descend- 


Effect of woman’s marriage with 


ants. — Any woman born a citizen of the 
United States, who shall have married or 
shall marry an alien, and the foreign-born 
children and descendants of any — such 
woman, shall, notwithstanding her or their 
residence or birth in a foreign country, be 
entitled to take, hold, convey and devise 
real property situated within this state in 
like manner, and with like effect, as if such 
woman and such foreign-born children and 
descendants were citizens of the United 
States ; and the title to any such real prop- 
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erty shall not be impaired or affected by 
reason of such marriage, or residence, or 
foreign-birth ; provided that the title to such 
real property shall have been or shall be 
derived from or through a citizen - of the 
United States.” 

The bill is said to have been introduced 
at the instance of counsel representing the 
Duchess of Marlborough. The increasing 
number of international marriages among 
the wealthy has led to many complica- 
tions over their estates, and this act is ex- 
pected to go far toward untying the legal 
knots. 


In a recent address before the Philadei- 
phia Academy of Law, Judge Dean, of the 
Supreme Court of Pennsylvania, discussed 
the growing habit of dodging jury duty, so 
common in nearly all of the larger commu- 
nities, and denounced it in strong terms. 
Referring to this defect in the administra- 


tion of law in this country, Judge Dean 
said: 
“T would make shirking jury duty as 


odius as skulking in time of war ; instead of 
leaving to them the sole part of criticising 
and denouncing courts and juries. I would 
inflexibly compel them, as the law in- 
tended they should, to perform their part in 
the administration of justice, wherever they 
were sober, intelligent and judicious. — I 
would make jury duty as imperative and as 
certain as payment of taxes on a house and 
lot.” 

It will hardly be denied that the evil of 
which Judge Dean complains, and which he 
so stingingly rebukes, is a real one, or that 
it seriously hampers the operation of the 
courts of law. Jury duty has, of late years, 
come to be regarded as something unworthy 
of a reputable citizen, and in some commu- 
nities the man who successfully evades it is 


6c ” 


regarded as “ smart It is one of the most 
regrettable features of this abuse that the 
very men whose character and intelligence 
render them especially competent and de- 
sirable for such duty are often, if not usually, 
the most active and persistent in finding ex- 


cuses for its non-performance. Under such 








circumstances, it is easy to fix the responsi- 
bility for the deterioration of the jury system 
in this country. The most flagrant offend- 
ers are native-born Americans, who thus set 
a very poor exampleto those who come from 
foreign lands to become citizens of the 
United States. The remedy for the abuses 
referred to, which Judge Dean suggests, 
is in the proper direction — that of educa- 
ting public opinion to regard the shirk- 
ing of jury duty as on a par with skulking 
As the New York Mail 
and Express truthfully observes: ‘“ The 
one who truly serves his neighbor and his 


in time of war. 


state by acting as a juror in cases involv- 
ing grave questions of right and justice 
fulfills the high obligation of citizenship 
as faithfully as the one who stands with 
rifle in hand to repel an attack upon the 
country’shonorfrom a foreign foe. The false 
impression that jury service is trivial and 
unworthy of the average man must be 
eradicated from the public mind, and in its 
stead must be planted the truth that such 
duty is one of the highest and noblest func- 
tions of citizenship.” 


Kentucky is, through its legislature 
making a creditable effort to suppress the 
mob violence which has done so much, of 
late, to cast reproach upon the administra- 
tion of the law in that commonwealth. The 
purpose of the particular measure referred 
to is to prevent the lynching of negroes, 
and to break up the operations of the gangs 
which, for some months past, have been 
making war upon the toll-gates of the State. 
Encouraged by the success of their lawless- 
ness and the supineness of the authorities, 
the mobs have gone still further and have 
established a of terrorism in 


some sections of the State; incendiarism 


condition 


has become rife, millers have been ordered 
to restrict the output of flour, and tobacco 
growers commanded, under 
severe penalties, to cultivate only a speci- 
fied number of acres. Under a new law, 
just passed, when a mob assaults a jail with 
a view of capturing prisoners, the jailer is 
empowered to arm the prisoners for their 


have been 
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own defense. The bill also authorizes a 
sheriff to call on citizens to aid him against 
a mob, and imposes a penalty of $100 for 
each refusal to do so. It further makes 
the members of mobs liable for all damages 
to persons or property done by them. This 
law may not entirely eradicate the serious 
evils complained of, but it ought to have 
some effect in stamping them out. 





An important patent decision was handed 
down by the United States Supreme Court 
recently in the case of Allen, plaintiff in er- 
ror v. Culp. The question at issue related 
to the reissue of a patent. The action was 
originally instituted in the Court of Com- 
mon Pleas for the county of Philadelphia, 
State of Pennsylvania, by the defendant in 
error, Culp, against Alonzo W. Allen, to 
recover half of the profits made by the de- 
fendant from a certain patent for a cap and 
bobbin winding machine, granted jointly 
to Culp and Allen, and subsequently as- 
signed to the defendant Allen. The alleged 
consideration of the transfer of plaintiff's 
half interest was a promise on the part of 
the defendant that he would divide with 
him the profits made by the sale of the de- 
vice, of which they were the joint owners, 
and also all damages which might be recov- 
ered against infringers of the patent; the 
principal object of the transfer being to en- 
able the defendant to have title thereto 
for the purposeof prosecuting these infring- 
ers. It seems that in November, 1892, the 
defendant was advised by his counsel to 
apply for a reissue, in order to more fully 
protect the invention, and he thereupon ob- 
tained the signature of the plaintiff, his co- 
inventor, to the application by 
the promises he had already made. Both 
parties joined in the surrender of their 
patent, and in theapplication for thereissue, 


renewing 


which, however, was rejected on the ground 
of unreasonable delay, and also upon the 
further ground that the new claims of the 
reissue had been anticipated by other pat- 
ents. Counsel for the defendant, who ap- 
pears to have had absolute control of the 
reissue proceedings, made no effort to meet 





the formal objection of the examiner, and 
permitted the application to lapse by his 
failure to prosecute it within two years. He 
also neglected to take an appeal from the 
rejection of the application. 

In January, 1893, the defendant informed 
the plaintiff that he did not intend to take 
any further proceedings with reference to 
the patent, and refused to fulfill his promise 
with reference to the division of profits 

Thereafter plaintiff began this suit to re- 
cover, under his contract with the defend- 
ant, the half of the profits which the latter 
had made out of the patent. The suit re 
sulted in a verdict for the plaintiff for S22s. 
A new trial being refused, the defendant 
carried the case to the Supreme Court of 
Pennsylvania, by which the judgment of 
the Court of Common Pleas was affirmed, 
and the record remitted to that court. (166 
Pa. 286). 
this writ of error. 

The court of last resort holds that there 
was no error in the ruling of the court be- 


Thereupon defendant sued out 


low, and enunciates the doctrine that a sur- 
render of a patent for reissue takes effect 
under the patent act of 1870, § 53, only 
when the patent is reissued ; and if a reissue 
be refused, the surrender never takes effect, 
and the patent stands as if no application 
had ever been made for a reissue, even if in 
making his surrender the patentee declared 
that the patent was inoperative and invalid. 
Whether, if the reissue be void, the patentee 
may fall back on his original patent, has 
never been decided by the Supreme Court. 
The question was raised in Fly v. King, 158 
uu & 
patent in that case was also held to be void, 


266 (39:1018): but as the original 


it did not become necessary to express an 
opinion on the subject. 


On the 24th of May last, after rendering 
final decisions in thirty-six cases, and giving 
attention to other business incident to the 
last sitting of the term, the United States 
Court October 
When the court crier announced the 


Supreme adjourned until 
next. 
final adjournment for the term, there were 


apparently 380 cases on the docket undis- 
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posed of, but there were actually only 359 
cases, twenty-one having already been ar- 
gued and submitted. This is a smaller num- 
ber than the records of the court have shown 
for thirty years. At the conclusion of the 
term ending a year ago there were 533 cases 
undisposed of, and since then 284 have been 
added, making a total of 817 contained in 
the docket for the year. Of this number 
437 have been finally disposed of, and the 
principal labor done in twenty-one others. 


A bill recently introduced in the Tllinois 
legislature provides that “any newspaper 
found guilty of unduly eulogizing any per- 
son or persons, thus falsely building for 
such person or persons a reputation with- 
out merit, thereby misleading and deceiving 
the public, shall, after ten days’ notice 
served in writing upon the publisher or 
publishers of said newspaper of the false 
and misleading character of said eulogy, 
make a_ retraction or correction of | said 
eulogy, in manner and place as conspicuous 
as was its original publication, for three suc- 
ceeding issues of said newspaper. This act 
shall not apply to deceased persons, nor 
be operative against funeral orations nor 
obituary notices.” 

As an example of pure and unadulterated 
fool legislation, this is certainly entitled to 
the first premium. 

Another piece of proposed legislation, 
though perhaps not properly classed with 
the above, is so radical, not to say revolting, 
that it should be thoroughly discussed. This 
bill, known as House Bill No.672, was intro- 
duced by Mr. Edgar, in the legislature of 
Michigan, and is entitled “ A bill to provide 
restrictions relative to persons, inmates of 
certain State institutions, that such inmates 
shall cease to be productive, providing rules 
and modes of procedure to restrict the pro- 
pagation of their kind.” The bill is so im- 
portant in some of its provisions that it is 
given herewith entire: 

“Section 1. The People of the State of 


Michigan enact, That all persons inmates of 
the Michigan Home for the Feeble Minded 





and Epileptic and all persons who shall here- 
after become inmates of said Home for the 
Feeble Minded and Epileptic, that such and 
every person confined in said institution and 
before he or she is discharged shall be 
caused to submit to an operation that causes 
asexualization, that such persons shall cease 
to be able to produce their kind. 

“§ 2. All persons who shall have been 
convicted of a felony a third time and so 
stated by the court, the first or second con- 
viction having been committed in this State 
or some other State of the United States, 
upon conviction and sentence to a Michigan 
State Prison, all of such persons so con- 
victed and sentenced at a time prior to the 
expiration of such known third sentence 
shall be caused to submit to an operation 
that causes asexualization and stops their 
ability to produce their kind. 

“§ g ie 


superintendent, warden or 
other person having charge of such Home 
for the Feeble Minded and Epileptic and 
such prisons as shall contain such persons as 
provided for in sections one and two of this 
act, the medical superintendent in charge of 
said institution shall perform such operation, 
or if from inability at the time he may call to 
perform or assist in the performance of the 
same any physician or surgeon of this State. 
The superintendent, warden or other person 
in charge of said institution may pay to such 
operator a sum not more than twenty-five 
dollars for each and every operation so per- 
formed, and in no case where the operation 
is performed by the physician employed 
regularly by the within named institution 
shall there be paid any extra compensation. 
“§ 4. In each and every case before such 
operation shall be performed, if the person 
be feeble minded or an epileptic, confined 
within a prison in this State, the matter shall 
be presented in writing to the board of con- 
trol of such institution, wherein it shall be 
shown that such operation would benefit the 
subject physically and morally, or that it is 
necessary as a restrictive measure to prevent 
propagation of kind in case the subject is 
discharged from the institution. The board 
of control shall, after being satisfied of the 
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advisability of such operation, authorize the 
medical superintendent to perform the same, 
after first giving notice in writing to the par- 
ents or guardians of such person at least ten 
days before such operation. 

“§ 5. That whoever shall have been con- 
victed of the crime of having ravished a 
child or woman while upon the streets of 
any city, village, public highway or any 
other place within this State, it shall be the 
duty of the judge making such sentence to 
include in such sentence, that within one 
year after being confined in such prison, an 
operation which causes asexualization shall 
be performed as provided in sections three 
and four of this act. 

“§ 6. The penalty for non-compliance of 
this act shall be just cause for removal and 
forfeiture of the position of such superin- 
tendent, warden or other person named in 
this act.” 

This measure will undoubtedly provoke 
much discussion, and even leading penolo- 
gists are likely to disagree as to the wisdom 
and propriety of enacting it into law. 


—_. + —-—_ 


IS THE PRESIDENT’S POWER EXCLU- 
SIVE? 





MN. HE remarkable statement of Richard 

Olney, as secretary of state, in a quasi-offi- 
cial utterance given to the press, that the president 
has exclusive control of the power to recognize, or 
to refuse to recognize, a new or revolutionary 
government, for the first time in the history of 
this nation brings this question squarely up for 
consideration, and it is hardly less remarkable 
that he should be sustained in this opinion by 
Judge Cooley, Senator Edmunds, William H. H. 
Miller, ex-attorney-general under President Harri- 
son, and other gentlemen whose standing before 
the people entitles their opinions to consideration. 
That this view of the question is a mistaken one 
entirely inconsistent with the genius of our insti- 
tutions, must be apparent to every man who is 
familiar with the history of the republic, and with 
the principles which underlie our institutions. 
“To recognize the independence of a new State, 
and so favor, possibly determine, its admission into 
the family of nations,” says William H. Seward, 
secretary of state, in writing to Mr. Adams, our 
representative in England in 1861 (MMS. Inst., Gt. 
Brit., Dip. Corr., 1861), “is the highest possible 
exercise of sovereign power, because it affects in 
any case the welfare of two nations, and often the 


very 








peace of the world. In the European system this 
power is now seldom attempted to be exercised 
without invoking a consultation or congress of 
nations. That system has not been extended to 
this continent. But there is even a greater neces- 
sity of prudence in such cases in regard to Ameri- 
can States than in regard to the nations of 
Europe.” If the recognition of a new nation is 
“the highest possible exercise of sovereign 
power,” then we are called upon to decide whether 
the American people, jealous of their prerogatives, 
cautious almost to the degree of cowardice in the 
delegation of powers, vested in a single executive 
the exclusive control of this high sovereign 
power. “I cannot conceive,” says Edmund Ran- 
dolph, a member of the Federal constitutional con- 
vention, in speaking of the powers of the president 
in the Virginia convention (Elliott’s Debates, vol. 
iii., page 209), “ how his power can be called for- 
midable. Both houses are a check upon him. He 
can do no important act without the concurrence 
of the senate. * * * In England the king de- 
clares war. In America congress must be con- 
sulted. In England, parliament gives money. In 
America, congress does it. There are conse- 
quently more powers in the hands of the people. 
and greater checks upon the executive here than in 
England. * * * Our government is founded on 
real checks.” 

James Monroe, opposing the adoption of the 
Federal Constitution in the Virginia convention 
(Elliott’s Debates, page 222). says: “ Consider the 
connection of the senate with the executive. Has 
it not an authority over all of the acts of the 
executive? What are the acts which the president 
may do without them?” 

Francis Corbin, supporting the Constitution be- 
fore the Virginia convention (Elliott’s Debates, 
page 466), and defending the treaty-making now- 
ers, says: “ The representatives are excluded from 
interposing in making treaties, because large ponu- 
lar assemblies are very improper to transact such 
business. from the impossibility of their acting 
with sufficient secrecy. dispatch and decision 
which can only be found in small hodies — and be- 
cause stich numerous bodies are ever subiect to 
factions and partv animosities. It would he dan- 
gerous to give this nower to the president alone — 
as the concession of stich nower to one individual 
is renuenant to renublican princinles. Tt is. there- 
fore, given to the president and the senate (who 
represent the States in their individual canacities) 
In this it differs from every govern- 
ment we know. Tt steers with admirable dexterity 
hetween the two extremes — neither leaving it to 
the executive. as in most other governments. nor 
to the levislative. which would too much retard 
such negotiations.” 


coniointly. 


George Mason, opposing the Constitution in the 
Virginia convention (Elliott’s Dehates 
and in speaking of the treaty-making power, de- 


nave 146 *), 
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clares that “it is true that this is one of the great- 
est acts of sovereignty, and, therefore, ought to be 
most strongly guarded. The cession of such a 
power without such checks and guards cannot be 
justified; yet 1 acknowledge such a power must 
rest somewhere.” 

With these sentiments finding expression in the 
convention by gentlemen who had been identified 
with the development of the Constitution, both as 
advocates and opponents, it is very evident that 
no one then believed that the high sovereign 
power of recognizing new government likely at 
any moment to involve the nation in war—a 
power specially delegated to congress — was vested 
in the executive. Ili “it would be dangerous to 
give this power (that of making treaties) to the 
president alone — as the concession of such power 
to one individual is repugnant to republican prin- 
ciples,” how much more so would have been the 
suggestion that the president should have the 
power to recognize revolting governments, a 
power practically equivalent to that of the king in 
declaring war? 

The question to be determined is not what the 
courts may have said in cases where this contro- 
versy was not before them, and in which they re- 
ferred to the executive simply as the exponent of 
the political department of the government, whose 
findings of fact in foreign intercourse could not 
be reviewed, but whether the president is vested 
with the power of sovereignty. Whether “ we, the 
people of the United States,’ who refused to en- 
trust the executive with the unrestrained power of 
making treaties, and who specifically declared the 
power of making war to be vested in congress, 
have turned over to the discretion of a single indi- 
vidual a power greater in many respects to either 
of these powers. If this has been done; if this 
high prerogative of government has, in fact, been 
turned over to the president, it ought to be specifi- 
cally declared, and not to rest upon any mere im- 
plication, sanctioned by no good usage, except in 
the recognition of de facto governments in old-es- 
tablished States or in instances in which there 
was no question as to the government in legitimate 
possession. Do we find this delegation of the high 
prerogative of sovereignty in any of the powers 
conferred upon the president? Sections two and 
three of article two define the duties of the presi- 
dent. It is provided by subdivision two of section 
two that “he shall have power, by and with the 
advice and consent of the senate, to make treaties, 
provided two-thirds of the senators concur; and he 
shall nominate, and by and with the advice and 
consent of the senate shall appoint, ambassadors, 
other public ministers and consuls, judges of the 
Supreme Court, and all other officers of the 
United States whose appointments are not herein 
otherwise provided for, and which shall be estab- 
lished by law.” Subdivision three, which grants 
the only absolute power of appointment, provides 








that “the president shall have power to fill up all 
vacancies that may happen during the recess of 
the senate, by granting commissions, which shall 
expire at the end of their next session.” Section 
three provides that “ he shall receive ambassadors 
and other public ministers,’ which is the clause 
relied upon to sustain the contention of Mr. Olney, 
in speaking of which Henry Clay, as chairman of 
the senate committee on foreign relations, reported 
to that body in reference to the proposed recog- 
nition of Texas (Senate documents 406, 24th con- 
gress, first session), that there were several ways 
by which this could be done, and after reciting 
three other methods, he says: “ Or, lastly, by the 
executive receiving and accrediting a diplomatic 
representative from Texas, which would be a 
recognition as far as the executive only is compe- 
tent to make it.” 

President Jackson, in his Texas message, De- 
cember 21, 1836, in discussing this power, says: 
* Nor has any deliberate inquiry ever been insti- 
tuted in congress, or in any of our legislative bod- 
ies, as to whom belonged the power of originally 
recognizing a new State; a power the exercise of 
which is equivalent, under some circumstances, to 
a declaration of war; a power nowhere especially 
delegated, and only granted in the Constitution as 
it is necessarily involved in some of the great pow- 
ers given to congress — in that given to the presi- 
dent and senate to form treaties with foreign 
powers, and to appoint ambassadors and other 
public ministers, and in that conferred upon the 
president to receive ministers from foreign nations. 

“In the preamble to the resolution of the house 
of representatives, it is distinctly intimated that the 
expediency of recognizing the independence of 
Texas should be left to the decision of congress. 
In this view, on the ground of expediency, I am 
disposed to concur; and do not, therefore, consider 
it necessary to express any opinion as to the strict 
constitutional right of the executive, either apart 
from or in conjunction with the senate, over the 
subject. It is to be presumed that on no future 
occasion will dispute arise, as none has heretofore 
occurred, between the executive and the legisla- 
ture in the exercise of the power of recognition. 
It will always be considered consistent with the 
spirit of the Constitution, and most safe, that it 
should be exercised, when probably leading to war, 
with a previous understanding with that body by 
whom war can alone be declared, and by whom 
ail the provisions for sustaining its perils must be 
furnished. Its submission to congress, which rep- 
resents in one of its branches the States of the 
Union, and in the other the people of the United 
States, where there may be reasonable ground to 
apprehend so grave a consequence, would certainly 
afford the fullest satisfaction to our own country, 
and a perfect guarantee to all other nations, of the 
justice and prudence of the measures which might 
be adopted.” 





378 


THE ALBANY LAW JOURNAL. 








President Taylor evidently entertained the same 
views, for in the instructions of Mr. Clayton, secre- 
tary of state, to A. D. Mann, our special agent to 
Hungary in 1849 (2 Curtis’ Life of Webster, 533), 
we find his saying that “ should the new govern- 
ment prove to be in your opinion firm and stable, 
the president will cheerfully recommend to con- 
gress, at their next session, the recognition of 
Hungary, and you might intimate, if you should 
see fit, that the president would, in that event, be 
gratified to receive a diplomatic agent from Hun- 
gary to the United States by or before the next 
meeting of congress, and that he entertains no 
doubt whatever that in case her new government 
should prove to be firm and stable, her independ- 
ence would be speedily recognized by that enlight- 
ened body.” 

The command of the Constitution that * he shall 
receive ambassadors and other public ministers ” 
is not a delegation of sovereignty; it is merely a 
designation of the president as the official, diplo- 
matic head of the nation; as the authority through 
whom the negotiations for treaties and other pub- 
lic functions shall be carried on, and it is accom- 
panied in the very next clause with the still further 
command that “he shall take care that the laws 
are faithfully executed,” indicating clearly that in 
his relations with these “ ambassadors and other 
public ministers” he was still subject to the law. 
A nation can have no “ ambassadors or other pub- 
lic ministers,” in so far as this nation is con- 
cerned, unless it shall have been recognized by 
the United States as having a distinct and compe- 
tent government, and the action of the president 
in receiving such public ministers is not to be con- 
strued as the act of recognition, but as the con- 
summation of a recognition already made by the 
nation in its sovereign capacity. This may have 
been by common consent, as in the case of the 
revolutionary governments in France and other 
parts of the world, where old nations have 
changed their forms of government, and where 
we have had to deal with the nations, rather than 
with the particular form of government, or by the 
concurrent action of the government as a whole, 
as distinguished from any department thereof, as 
was the case in respect to the South American 
republics, and afterward of Texas. It is true, of 
course, that in the South American States the 
recognition was made by the president, but it was 
done only when the congress had provided by law 
to “defray the expenses of missions to the inde- 
pendent nations on the American continent” 
(3. S. at L., 678), and after the house had, upon the 
motion of Henry Clay, declared that the house 
“ participates with the people of the United States 
in the deep interest which they feel in the success 
of the Spanish provinces of South America, which 
are struggling to establish their liberty and inde- 
pendence, and that it will give its constitutional 
support to the president of the United States when- 








ever he may deem it expedient to recognize the 
sovereignty and independency of any of the said 
provinces ’ (2 Annals, ist session, 10th Congress, 
1081). 

li we keep in mind the ijact that the recognition 
of independent governments is one of the high 
prerogatives of sovereignty; that the sovereign 
power of the United States vests, not in the execu- 
tive, but in the people, and that this power can be 
exercised only through the representatives of the 
people, and their authorized officers, we shall be 
able to read understandingly subdivision 17 of sec 
tion eight of article one of the Federal Constitu- 
tion, which clearly recognizes the existence oi the 
“government of the United States” as distin 
guished from its several departments, and embrac 
ing them all. It says: “* Congress shall have power 
* * * to make all laws which shall be necessary 
and proper for carrying into execution the fore- 
going powers (which are enumerated), and all 
other powers vested by this Constitution in the 
government of the United States, or in any depart 
ment or officer thereof.” 

What are the “ other powers vested by this Con 
stitution in the government of the United States?” 
Obviously the power to exercise the sovereignty oi 
the United States, and to discharge those unenu- 
merated duties which inhere in a national govern- 
ment. This is the construction which the 
Constitution itself gives in the tenth article of the 
amendments adopted at the first session of con- 
giess under the Federal Constitution. It says that 
“the powers not delegated to the United States by 
the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to 
the people.” The powers not specifically delegated 
to “any department or officer thereof,” and which 
are not “ prohibited by it (the Constitution) to the 
States,” must, therefore, be the “ other powers 
vested by this Constitution in the government of 
the United States,” in respect to which the con- 
gress is to “ make all laws which shall be neces- 
sary and proper” for carrying them into effect. 

It is only necessary then to inquire what are the 
powers prohibited to the States by the Federal 
Constitution in order to determine accurately the 
extent of the power of congress over the question 
under discussion. 
vides that 


Section ten of article one pro- 
no State shall enter into any treaty, 
alliance or confederation; grant letters of marque 
and reprisal; coin money; emit bills of credit; 
make anything but gold and silver coin a tender 
in payment of debts; pass any bill of attainder, 
ex post facto law, or law impairing the obligation 
oi contracts; or grant any title of nobility.” In 
section two it is provided, among other things, 
that “no State shall, without the consent of the 
congress, lay any duty of tonnage, keep troops or 
ships of war in time of peace, enter into any agree- 
ment or compact with another State, or with a 
foreign power, or engage in war, unless actually 
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invaded, or in such imminent danger as will not 
admit of delay.” Clearly, the States being denied 
the right to enter into “ any treaty, alliance or con- 
federation,” or without the consent of congress to 
“enter into any agreement or compact with an- 
other State, or with a foreign power, or engage in 
war,” these powers were intended to be * vested by 
this Constitution in the government of the United 
States,” 
is to “make all laws necessary and proper for 
carrying them into execution,” subject only to the 
veto power of the president, which in turn may be 
over-ridden by a two-thirds vote of both houses of 
congress. 

In other words, * the office of president is essen- 
tially executive in its nature,” and the contention 
oi Mr. Olney and his supporters that the president 
has the right to refuse to obey the mandate of the 
legislature, when that mandate assumes the form 
of a law of the United States, is absurd, and if 
acted upon would involve liability to impeachment 
as certainly as a refusal to carry into effect any 
other law which might be enacted by the congress 
in pursuit of its delegated powers. 

Jamestown, N. Y. 


as a whole, in respect to which congress 


Ben S. DEAN. 


CONVICTION FOR MURDER~— JURISDIC 
TIONAL DEFECT HABEAS CORPUS. 


Re Epwarp Eckart, Petitioner. 

. A conviction for murder upon a verdict which 
fails to specify the degree of murder, when the 
law divides it into degrees, the punishment 
varying according to the degree, although er- 
roneous, is not a jurisdictional defect, and the 
judgment thereon is not void, so as to entitle 
the person convicted to be discharged upon 
habeas corpus, 

2, When a court has jurisdiction by law of the 
offense charged, and of the party who is so 
charged, its judgments are not nullities which 
can be collaterally attacked. The writ of 
habeas corpus cannot be made to perform the 
functions of a writ of error. 


Submitted to the United States Supreme Court 
March 22, 1897. Decided April 19, 1897. 
Application of Edward Eckart for the allowance 
of a writ of habeas corpus to obtain his discharge 
from an alleged unlawful imprisonment in the 
Wisconsin State prison. Writ refused. 
The facts are stated in the opinion. 


Mr. Justice WuiITe delivered the opinion of the 
court: 

This is an application for the allowance of a 
writ of habeas corpus,to obtain the discharge of the 
petioner from an alleged unlawful imprisonment in 
the Wisconsin State prison. 

From the statements in the petition and return, 





it appears that petitioner has been detained in cus- 
tody since April 13, 1878, under a judgment of the 
Circuit Court of Jefferson county, Wisconsin, en- 
teredupon a verdict of a jury finding him “ guilty,” 
alter trial had, upon an information which charged 
Eckart with having, ‘on the 13th day of Decem- 
ber, in the year 1877, at Jefferson county, State of 
Wisconsin, unlawiully, feloniously, and of his 
malice aforethought, killed and murdered Charles 
Paterson, against the peace and dignity of the 
State of Wisconsin.” The ground relied upon to 
establish that the imprisonment, under the judg- 
ment referred to, was unlawiul is that under the 
laws of Wisconsin murder is divided into three 
degrees, the punishment varying according to the 
degree, and that as the verdict in question failed 
to specify the degree of murder of which the 
accused was found guilty, the trial court was with- 
out jurisdiction to pass sentence and judgment 
upon the accused, and the deprivation of liberty 
under such judgment is without due process of 
law. 

It also appears from the statements in the peti- 
tion and answer to the rule that in September, 
1893, Eckart unsuccessiully applied to the Supreme 
Court of Wisconsin for the allowance of a writ of 
habeas corpus, asserting in his petition the same 
detention and the same grounds for his right to 
release as is relied upon in the present application, 
and that in his petition to the Wisconsin court he 
specially set up that he was restrained of his lib- 
erty “contrary to the Constitution of the United 
States and laws enacted thereunder, and without 
the due process of law guaranteed by the Four- 
teenth Amendment to that instrument.” 

It has been held by the Supreme Court of Wis- 
consin that under the statutes of that State an alle- 
gation of the commission of crime in language 
such as was employed in the information upon 
which Eckart was tried would justify a conviction 
of murder in either the first, second, or third de- 
gree, and it has also been there held that the jury 
must find the degree in their verdict, in order that 
the court may impose the proper punishment. 
(Hogan v. State, 30 Wis. 428, 434 [11 Am. Rep. 
575]; Allen v. State, 85 Wis. 22; La Tour v. State 
[Wis.], 67 N. W. 1138.) . 

In its decision refusing the writ applied for by 
Eckart, the Supreme Court of Wisconsin held that, 
while the conviction under the sentence in ques- 
tion was erroneous, the error in passing sentence 
was not a jurisdictional defect, and the judgment 
was therefore not void. In this view we concur. 
The court had jurisdiction of the offense charged 
and of the person of the accused. The verdict 
clearly did not acquit him of the crime with which 
he was charged, but found that he had committed 
an offense embraced within the accusation upon 
which he was tried. It was within the jurisdiction 
of the trial judge to pass upon the sufficiency of 
the verdict and to construe its legal meaning, and 
if in so doing he erred, and held the verdict to be 
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sufficiently certain to authorize the imposition of 
punishment for the highest grade of the offense 
charged, it was an error committed in the exercise 
of jurisdiction, and one which does not present a 
jurisdictional defect, remediable by the writ of 
habeas corpus. The case is analogous in principle 
to that of a trial and conviction upon an indict- 
ment, the facts averred in which are asserted to be 
insulticient to constitute an offense against the 
statute claimed to have been violated. In this class 
of cases it has been held that a trial court possess- 
ing general jurisdiction of the class of offenses 
within which is embraced the crime sought to be 
set forth in the indictment is possessed of author- 
ity to determine the sufficiency of an indictment, 
and that in adjudging it to be valid and sufficient 
acts within its jurisdiction, and a conviction and 
judgment thereunder cannot be questioned on 
habeas corpus, because of a lack of certainty or 
other defect in the statement in the indictment of 
the facts averred to constitute a crime. (Ex parte 
Coy, 127 U. S. 731, 756-758 [32: 274, 280, 281], and 
cases there cited.) 

The ruling in Ex parte Belt (159 U. S. 95 [40: 
88], is also applicable. There an application was 
presented for leave to file a petition for a writ of 
habeas corpus directed to the superintendent of the 
Albany county penitentiary, in the State of New 
York, for the discharge of Belt from custody un- 
der a sentence of the Supreme Court of the Dis- 
trict of Columbia. Belt had been indicted for the 
crime of larceny. In the course of the trial the 
record of a former conviction of larceny was intro- 
duced to establish that the offense for which the 
prisoner was then upon trial was a second offense, 
which fact, if established, subjected the accused to 
a greater punishment than would otherwise be 
authorized. Objection was taken to the admission 
of the record, on the ground that it showed a 
waiver of the right of trial by a jury on the part 
of the prisoner and a trial and conviction by the 
court alone without a jury, a mode of procedure 
claimed to be in violation of the Constitution of 
the United States, and rendering the subsequent 
proceedings null and void. The objection was 
overruled, and Belt was convicted and sentenced. 
The judgment being affirmed on appeal, Belt made 
the application to this court referred to, asking to 
be relieved from imprisonment under the alleged 
void sentence and judgment. It was argued on his 
behalf that the constitutional requirement of trial 
by a jury in criminal cases could not be waived by 
the accused, though in statute 
authorizing such a waiver, and on the assumption 
that the first conviction was necessarily void, the 
second conviction predicated thereon was likewise 
a nullity. Upon the authority, however, of Ex 
parte Bigelow (113 U. S. 328 [28: 1005], it was 
held that the ground of application did not go to 
the jurisdiction or authority of the trial court, but 
was allegation of mere error, which was not re- 
viewable on habeas corpus, citing on this latter 


pursuance of a 





proposition Re Schneider ([No. 2], 148 U. S. 162 
[37: 406]). 

The case of Ex parte Bigelow determined that 
the action of a trial court in overruling a plea of 
former jeopardy could not be reviewed on habeas 
corpus. In the course of the opinion, the court 
said (p. 330 [1006]): 

“The trial court had jurisdiction of the offense 
described in the indictment on which the prisoner 
was tried. It had jurisdiction of the prisoner, who 
was properly brought before the court. It had 
jurisdiction to hear the charge and the evidence 
against the prisoner. It had jurisdiction to hear 
and to decide upon the defenses offered by him. 
The matter now presented was one of those de- 
fenses. Whether it was a sufficient defense was a 
matter of law on which that court must pass so 
far as it was purely a question of law, and on 
which the jury, under the instructions of the 
court, must pass, if we can suppose any of the 
facts were such as required submission to the jury. 
If the question had been one of former acquittal, 
a much stronger case than this, the court would 
have had jurisdiction to decide upon the record 
whether there had been a former acqu‘ttal for the 
same offense, and if the identity of the offense were 
in dispute it might be necessary, on such a plea, 
to submit that question to the jury on the issue 
The same principle would 
Clearly, in 
these cases the court not only has jurisdiction to 


the plea. 
apply to a plea of a former conviction. 


raised by 


try and decide the question raised, but it is its im- 
If the court makes a mis- 
take on such trial, it is error which may be cor- 
rected by the usual modes of correcting such 
errors, but that the court had jurisdiction to de- 
cide upon the matter raised by the plea, both as 
niatter of law and of fact, cannot be doubted. * * * 
It may be confessed that it is not always very easy 
to determine what matters go to the jurisdiction 
of a court so as to make its action, when errone 
ous, a nullity. But the general rule is that when 
the court has jurisdiction by law of the offense 
charged, and the party who is so charged, its judg- 
ments are not nullities.” 

In Ex parte Belt (159 U. S. 95 [40: 88]), this 
court, speaking through Mr. Chief Justice Fuller, 
said (p. 99 [89]): 

* Without in the least suggesting 
the efficacy, value, and importance 
of trial by jury in criminal as well 
tions, we are clearly of opinion that the Supreme 
Court of the District had jurisdiction and authority 
to determine the validity of the act which author- 
ized the waiver of a jury and to dispose of the 
question as to whether the record of a conviction 
before a judge without a jury, where the prisoner 
waived trial by jury according to statute, was 
legitimate proof of a first offense, and, this being 
so, we cannot review the action of that court and 
the Court of Appeals in this particular on habeas 
corpus.” 


perative duty to do so. 


a doubt as to 
of the system 
as in civil ac- 
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The case presented by the record is not within 
any of the exceptions to the general rule that 
when a court has jurisdiction by law of the offense 
charged, and of the party who is so charged, its 
judgments are not nullities which can be collater- 
ally attacked. The writ of habeas corpus cannot be 
made to perform the functions of a writ of error. 
(United States v. 153 U. S. 48 [38: 
631]). 

It follows that the rule must be discharged and the 
writ refused, and it is so ordered. 


Pridgeon, 


A LIE WHICH CAUSED A SHOCK WHICH 
CAUSED AN ILLNESS. 


HAT will doubtless constitute, for all time, 
\ a leading case in England, grew out of a 
* practical joke.” The action, which was entitled 
Thomas and Lavinia Wilkinson vy. Downton, came 
before Mr. Justice Wright, of the Queen's Bench 
Division, in London, recently, and the important 
paragraphs of the statement of claim are worth 
reproducing exactly as they stood: 

*2. On the 9th April, 1896, the plaintiff, Thomas 
Andrew Wilkinson, went by train to see the Har- 
low races, and in the evening of the same day the 
plaintitf, Thomas Andrew Wilkinson, being then 
absent, the defendant entered the public house at 
25, St. Paul's road, and then and there falsely, 
irauduiently, and maliciously told the plaintiff, 
Lavinia Elizabeth Wilkinson, that he had received 
a message from her said husband that the 
Thomas Andrew Wilkinson had had a smash-up 


said 
and was at that time lying at the Elms public 
house, Leytonstone, and that the said Thomas 
Andrew Wilkinson had desired the said defendant 
to request the plaintiff, Lavinia Elizabeth Wilkin- 
son, to go down at once with a cab and fetch some 
pillows to take her husband home. The said de- 
fendant further falsely and maliciously said to the 
plaintiff, Lavinia Elizabeth Wilkinson, that 
said husband had returned the races 
some friends in a waggonette, and was seriously 


her 
from with 
injured, all of which statements the said defendant 
well knew to be false and fraudulent, and spoken 
by him, the said defendant, with intent maliciously 
to and well knowing that he would thereby ag- 
grieve, injure, and annoy the said plaintiff, Lavinia 
Elizabeth Wilkinson. 

“3. By reason of the said false, fraudulent, and 
malicious statements of the said defendant, the 
plaintiff, Elizabeth Wilkinson, suffered 
great mental anguish, and was made seriously ill, 
and her hair was turned white, and her life was 
for some time in great danger, and the plaintiff, 
Thomas Andrew Wilkinson, by reason of the 
grievances herein complained of, has suffered dis- 
tress of mind on account of his said wife's con- 
dition, and incurred considerable expense for med- 
ical attendance on his said wife and otherwise in 
respect of her said illness, and has lost the services 


Lavinia 





of his said wife, and has been otherwise damni- 
fied.” 

A writer in the London Law Times (May 22, 
1897), in reviewing the case, tells us that the 
learned judge allowed the plaintiffs to amend their 
statement of claim by adding a claim which had 
been added for the expenses directly caused by the 
false statement — viz., the expenses of the mes- 
sengers, whom the wife sent to bring the husband 
back. This damage the learned judge, in the early 
part of the proceedings, considered to be the only 
damage for which the plaintiffs could in any case 
sustain their claim. Such was, therefore, the final 
form of the statement of claim, which in its origi- 
nal form had caused Mr. Justice Wright to ask 
whether there was any authority for such an 
action. Mr. Warburton answered that there was 
plenty of authority, from Pasley v. Freeman (3 T. 
Rep. 51) downwards. The judge said that he 
thought that the plaintiffs might recover the dam- 
age to which he alluded, and he therefore allowed 
the counsel for the plaintiffs to open their case. 

The case was accordingly opened, and facts suffi- 
cient to sustain the allegations which we have cited 
were proved. Mr. Abinger, for the defendants, 
ridiculed the story of the hair turning white. Yet 
that is a recognized phenomenon, the notion of 
which Lord Byron made familiar in the well- 
known lines in which he explained that the case of 
the prisoner of Chillon was different: 


My hair is grey, but not with years, 
Nor grew it white 
In a single night 

As men’s have grown from sudden fears. 


Mr. Abinger tried to show that no real decep- 
tion had been practised, and that no real shock had 
been suffered, but that, in the language of his 
pleading, the words were “spoken humorously 
and by way of a joke, and were so understood by 
the plaintiff.” He also suggested that they were 
not spoken by the defendant at all, but by another 
man called Boorer, and Boorer corroborated him 
in this. But the jury believed otherwise. They 
found that the defendant had spoken the words; 
that he meant them to be believed and acted on; 
that they were false to his knowledge; that they 
were believed and acted on; and the medical testi- 
mony satisfied them that a serious illness resulted 
as the effect of what was said. They found that the 
messengers’ expenses were only Is. 10%d., but 
they assessed the damages on the score of illness 
resulting from the shock at £1oo. ' 

Could this last be recovered? If I ma- 
liciously tell you a lie, which gives you a shock, 
which causes a serious illness, am I responsible in 
damages for the effect of my words The point is 
novel, but we think that our readers will incline to 
the opinion that the answer should be “ Yes.” 
And so Mr. Justice Wright decided, in spite of his 
previous hesitation so to do. He did not think 
that Pasley v. Freeman (3 T. Rep. 51) and Lang- 


sum 
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ridge v. Levy (2 M. & W. 519) carried the plain- 
tiffs very far. In the first of these cases the lie 
was, “ John Christopher Falch is a person safely 
to be trusted and given credit to,” and the injury 
was that the plaintiff thereby lost certain goods, 
wares, and merchandises, and the value thereof; 
and in the second the lie was, “ This gun was made 
by Nock, and is good, safe, and secure,’”’ and the 
injury was the destruction of the plaintiff's son’s 
left hand by its explosion. Only the ts. 10%d., 
the expenses of the messengers, could in the pres- 
ent case be recovered upon a principle similar to 
that of those cases. 

The judge thought, however, that the £100 might 
be recovered upon another ground. “ The plain- 
tiff,” said he, “ has wilfully done an act calculated 
to cause physical pain to the plaintiff, 7. e., to in- 
fringe her legal right to personal safety, aid has, 
in fact, thereby caused physical pain to her. This 
wilful injuria is in law malicious, although no 
malicious purpose to cause the harm which was 
caused, nor any motive of spite, was imputed to 
the defendant.” 

Was the damage too remote? The case of the 
Victorian Railway Commissioners vy. Coultas (58 
L. T. Rep. 390) was relied upon by the defendant 
as showing that it was so. In that case the Privy 
Council, arguing that damages in a case of negli- 
gent collision must be the natural and reasonable 
result of the defendant's act, considered that dam- 
ages claimed on account of a nervous shock or 
mental injury caused by fright at an impending 
collision were too remote. Mr. Justice Wright 
said that the Court of Appeal had treated this case 
as “open to question” in the later case of the 
signalman. (Pugh v.London, Brighton and South 
Coast Railway Company, 74 L. T. Rep. 724.) But 
that case was quite different; it was an action of 
contract, and all that the master of the rolls said 
about the Privy Council case was: “ It is unneces- 
sary to say anything with regard to that case, ex- 
cept that, being simply an action for negligence, it 
was quite a different kind of case from the present 
one.” In any case no doubts thrown upon the cor- 
rectness of the decision by the Court of Appeal, 
nor by the Irish Exchequer Division, who some- 
what disapproved of it in the interesting case of 
Bell v. The Great Northern Railway Company 
(L. Rep. 26 C. L. Ir. 428), nor the dissent of the 
Supreme Ccurt in New York, nor the condemna- 
tion of eminent writers of text-books, could over- 
throw the authority of the judgment unanimously 
arrived at by Lords Fitzgerald and Hobhouse, Sir 
Barnes Peacock, and Sir Richard Couch. 

Was, then, the Victorian Railway Commission- 
ers v. Coultas distinguishable from the present 
case? The learned judge thought that it was at 
any rate “not altogether in point.” “ For,” said 
he, “there was not in that case any element of wil- 
ful wrong, nor, perhaps, was the illness so direct 
and natural a consequence of the defendant's 
wrong as in this case.” 





Then there was the case of Allsop v. Allsop (2 
L. T. Rep. 290), where the cause of action was, as 
in this case, “a lie which caused a shock which 
caused an illness.” The lie in that case was, 
* You, the plaintiff, have committed adultery with 
me,” and the plaintiff “* by reason of the commit- 
ting of the grievances became and was ill and un- 
well.” The court decided in favor of the defend- 
ant —a decision afterwards approved by the house 
of lords in Lynch v. Knight (9 H. L. Cas. 577). 
But there the rationale of the decision against the 
plaintiff depended upon the particular form of ac- 
tion — an action of slander imputing unchastity to 
a woman, in which action at that date it was neces- 
sary to prove special damage. Mr. Justice Wright, 
therefore, received no assistance from the authori- 
ties, and treated the case as one of first impression. 

in discussing this interesting case, the London 
Law Journal says: 

“The primitive common law cared little for 
nerves. It dismissed nervous sufferings contemp 
tuously as sentimental. But one of the best quali- 
ties of the common law is its power of adjusting 
itseli to the changing conditions of the social en- 
vironment. In divorce, for instance, the concep- 
tion of cruelty is no longer confined to bodily 
injury or reasonable apprehension thereof. It in- 
cludes conduct endangering a wife’s health or in- 
jurious to her feelings, and the same principle is 
spreading to torts. It is true if an express train 
whizzes by you without touching you that you can 
get no redress for the fright, though the shock 
may shatter your nervous system. There must be 
‘impact’ (The Victorian Railway Commissioners 
v. Coultas) —so much medizval materialism still 
clings to our law, but such an alarm differs, toto 
cvlo, from a malicious hoax like that of telling 
a wife that her husband is lying disabled by an 
accident (Wilkinson v. Downton). Here are all 
the elements of a genuine tort or wrong, and it 
would be a reproach to any system of law if such 
a hoax were not actionable as well as stupid and 
cruel. Mr. Justice Wright's decision constitutes, 
no doubt, a new departure; it opens a vista of pos- 
sibilities fraught with problems for the judges of 
the future; but it is a new departure for which the 
age is ripe. All rational beings are now agreed 
that an injury to the feelings and to the nerves is 
as real an injury as, and often a much worse injury 
than, one done to the body.” 


—— 


Legal Laughs. 

Senator Voorhees once had succeeded in deliver- 
ing an appeal which had brought tears to the eyes 
of several jurymen. Then arose the prosecuting 
attorney, a gruff old man, with a piping voice and 
nasal twang. “ Gentlemen,” said he, deliberately, 
“vou might as well understand from the begin- 
ning that I am not boring for water.” This proved 
so effectual a wet blanket to the emotions excited 
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— 


by Mr. Voorhees that he realized the futility of his 
own “ boring.” 

Criminal Lawyer —* You killed no one in the 
family excepting your nephew?” 

Prisoner — * No one excepting my nephew.” 

Criminal Lawyer —** What a pity! Had you 
assassinated them all I could have pleaded in- 
sanity!” 

Judge Randolph, of Kansas, was hearing a di- 
The witness was the plaintiff, 
a white-haired man, broken in health and in spirit, 
The 
examination was severe and the session monoto- 
nous, 

“You say your wife abused you; tell us just 
how,” thundered the attorney. 


vorce case last fall. 


and wearing a bronze button in his lapel. 


The witness looked appealingly at the judge. 
* Answer the question, sir,” was the order from 
the bench. 

* Well, she said I was an old hypocrite to be 
proud of my war record. She said all the brave 
men who went to the war were killed, and that 
only the cowards and deserters lived to come back, 
and ——” 

“Stop!” 
divorce is granted. 


* This 
The court spent four years in 
and the court came back.” 

The monotony was broken for that day. 


commanded the aroused judge. 


that war - 


pmegpernemense 


A PARODY. 


i er me not, in accents croaking, 
* Brevity’s an empty dream; ”’ 
What is gained when verbal cloaking 
Makes things other than they seem? 


Law is real; and expensive; 
Special pleading’s not its goal; 

Rhetoric and tape make pensive 
Many a weary client’s soul. 

To “ 


In your pleading’s not the way; 


orate" or rouse to passion 
State your case in simple fashion, 

Let the judge see what’s to pay. 
Law is long and time is fleeting, 

And our lips, dull habit’s slave, 
Are, forgetting fact, repeating 

The old forms our fathers gave. 
In the field of litigation, 

In the strife of good and evil, 
With a straightforward allegation 

Tell the truth and shame the devil. 
Trust not Humphrey, Barbour, Chitty; 

Let dead cases bury their dead; 
With stale lies ‘tis surely pity 

To bother any judge’s head! 
Lives of pleaders all remind us 

We may make our lives a bore, 
And, departing, leave behind us 

Pleas chock full of useless lore; — 











Precedents that perhaps another, 
Doomed by cruel fate to find — 

Some perplexed and anxious brother, 
Reading, shall quite lose his mind! 


Sell your form books for waste paper; 
State the facts at any rate; 
Hesitating how to shape a 
Pleading — why, abbreviate. 
—A Friend in Court. 


———_—___“_— 


A PRIZE COMMISSION. 


T the annual commencement exercises of the 
A Albany Law School, which were held in 
Albany on the 3d inst., a class of forty-five being 
graduated, the committee to award the Amasa J. 
Parker prize for 1897 made its report in a way so 
different from the stereotyped form that the docu- 
ment is worth reproducing. Here is the finding 
of the “ Prize Commission,” in which the youth- 
ful Blackstones were deeply interested, and as to 
the justness of which there were no dissenting 
opinions: 

At a Special Term of (a sort of a) Court, 
held at the City of Albany, on the 
second day of June, 1897. 
Present: 
Simon W. Rosendale, 
Charles J. Buchanan, 
Robert G. Scherer, 
Prize Commission. 
Tue ALBANY Law ScHoot, 
(In Admiralty.) 


IN THE MATTER 
of 


the Amasa J. Parker Prize for 
1897. Subject: “ Procedure Con- 
sidered from an Historical and 
Practical Point of View.” 


Per Curiam. 

Duly impressed with the fact that this is the 
court of last careful consideration was 
given to the questions involved in this “ contro- 
versy submitted without action.” 

Of the four essays in competition, three are 
highly meritorious. All reflect credit upon the 
school and its instructors, and show the result of 
careful teaching upon the subject of the origin and 
the status of the methods and appliances in legal 
warfare. 

The essay by “ Assumpsit” is exhaustive and 
scholarly; the thoughts are well expressed. It is 
comprehensive and a well considered treatment of 
the subject. 

The paper by “ Lexon” is concise and clear, and 
exceedingly well written and carefully considered. 


resort, 
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The one by “Oxford” has decided literary 
merit. The essay contains considerable study and 
much thought. 

On the whole, it seems to us that “ Assumpsit”’ 
should be declared the * captor.” 

In view, therefore, of the foregoing, it is con- 
cluded to recommend the award of the prize of 
fifty dollars to the author of ‘“ Assumpsit,” and 
the judgment will be in accordance therewith for 
the amount stipulated between the parties. 

All concur. 

The name of the captor was announced to be 
Daniel E. Hanlon, of Little Falls, N. Y. 


——_$_$_$_$_— 


Legal Notes of Pertinence. 


been passed on by the lowa 
Supreme Court. The word came up in the case 
of the State v. Robert Lee, appellant. Somebody 
said “swipe” in the lower court, and it became 
an issue. So the grave, dignified and august 
higher bench had to take official notice of it and 
In affirm- 


“ swipe” 


“Swipe has 


incidentally to pass upon its meaning. 
ing the the court that 
means “to steal,” and cited the dictionary as its 
authority. 


case decided 


An important and just ruling has been made 
recently by the post-office department. The chief 
of a labor union in St. Louis mailed a letter hav- 
ing on its envelope a colored poster requesting the 
receiver to boycott a well-known firm. The post- 
office authorities decided that the letter was a vio- 
lation of the Federal law prohibiting the sending 
through the mails of matter designed to reflect 
the character or 


injuriously conduct of 


another. 


upon 


The measure known as the “ Anti-Scalpers ” 
bill has been signed by Governor Black, of New 
York. It absolutely prohibits the selling of rail- 
road and steamboat tickets in the State, except by 
agents authorized in writing to make such sales 
by the owners of the vessels or trains or compa- 
nies operating them, and then they can sell tickets 
only in the towns where the written authority 
gives them permission to make sales. 

A ludicrous state of affairs exists in Darlington, 
Ind. Rev. A. N. Cave, a young minister of that 
place, was recently admitted to the Montgomery 
county bar, and after announced to his 
townsmen that he would tender his legal services 
free to all in need of them. 


soon 


This aroused the ire of 
the village lawyer, Sam S. Martin, who now de- 
clares that he will preach free of charge to any 
congregation desiring his services. 

Governor Black, of New York, has appointed 
the Hon. Frederick W. Kruse, of Olean, a former 
member of the assembly and a prominent member 
of the Cattaraugus county bar, county judge of 
Cattaraugus county, to fill the vacancy caused by 
the death of Judge Vreeland. The appointment is 





an excellent one, upon which the ALBANY Law 
JouRNAL congratulates alike the governor, the 
county and the appointee. 

The Canadian berch has just lost the services of 
Sir John Hawkins Hagarty, whose judicial term 
extended over forty-one years, and who became 
chief justice of Ontario shortly after the formation 
of the Dominion of Canada. He is a poet as well 
as a jurist. The Hon. G. W. Burton succeeds him 
as chief justice, making a vacancy in the Ontario 
Court of Appeal, which has been filled by the ap- 
pointment of Mr. Charles Moss, Q. C. 

Governor Black, of New York, has signed the 
bill of Senator Brown creating a new legal holi- 
day on Lincoln’s birthday, February 12, and 
amending the Saturday half-holiday act by making 
it a compulsory half-holiday for all purposes what- 
soever as regards the transaction of business in the 
public offices of this State or counties of this State. 

Wauneta is a little town in Chautauqua county, 
Kan. There is a doctor there who is proprietor of 
the drug store, justice of the peace and constable. 
He sells the boys liquor and then arrests and 
fines them for drunkenness. One day lately he 
had three of the five voters of the town in his 
court at the same time. 

The Kentucky Court of Appeals has decided 
that the death of a man as a result of a mosquito 
bite is an accidental death, within the meaning of 
an accident insurance policy, and that the repre- 
sentatives of the deceased are entitled to recover 
accordingly. 

A good law is about to be enacted in Belgium, 
making the physician who associates himself with 
one who practices illegally or in an unauthorized 
manner, so that the latter is protected by the 
diploma of the former, equally guilty, and amen- 
able to the laws as an accomplice. 

The National 
University Law School were held at the National 
Theatre, Washington, on Monday evening, May 
31. The graduating classes numbered about fifty. 
United States Senator John M. Thurston, of Ne- 
braska, delivered the address on the occasion. 


commencement exercises of the 


Hon. George Gray, United States senator from 
the State of Delaware, will deliver the address to 
the graduating class of the Columbian University 
Law School on the occasion of its annual com- 
mencement, on Tuesday evening, June 8. 

The New Jersey legislature had to meet in spe- 
cial session last week because a woman typewriter 
put the word “ provided ” instead of “ prohibited ” 
into a bill designed to stop the pernicious practices 
of the race track ring. 

Under an act passed by the last congress, a per- 
son who defaces a gold or silver coin is liable to 
a fine of two thousand dollars and five years’ im- 
prisonment. 


Sixty graduates of the Chicago Law School re- 
ceived their degrees on Thursday evening last. 
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English RFotes. 





Last year a wealthy merchant of Bruges was 
killed in an accident which occurred by a train 
running off the line at Bruges-Bassin. The widow 
and orphans have brought a suit against the State 
Railway department for 3,000,000 frances (£120,000) 
damages, and in justification of this claim they 
state that the deceased's earnings were £4,000 per 
annum. The following curious defenses have been 
set up by the State: (1) That if the action is based 
on the transport contract, the heirs of the deceased 
have no right to any other indemnity than that 
arising from “the non-arrival of merchandise at 
destination; ” (2) that Monsieur Lesaffre, having 
been killed on the spot, was unable to will to his 
heirs an action for damages on account of suffer- 
ing endured; (3) the heirs must explain the cause 
of the accident and point out where the State was 
at fault. 


, 


Mr. Baron Pollock, sitting without a jury in the 
English High Court of Justice, was not long ago 
called upon to decide to what extent a wife could 
properly pledge her husband’s credit for the pur- 
chase of cut flowers. The husband allowed his 
wife about £500 a year for household expenses, 
and insisted that if she wanted the flowers, she 
should have paid for them out of this allowance 
instead of running up a bill of upward of £60 in his 
name for cut flowers furnished in the months of 
January and February. Inasmuch, however, as 
“the married couple were living in a house in the 
north of England in very good style, and gave 
sumptuous entertainments,” the learned judge 
compelled the husband to pay the bill, although he 
said the charge seemed a large one. 


The Land Transfer bill has passed through the 
house of lords, and is practically certain to be en- 
acted into law during the present session of par- 
liament. The legal profession will, among other 
things, have to prepare themselves for a change, 
unconnected with registration of title, which will 
revolutionize some portions of the practice of 
conveyancing. After January Ist next, if the bill 
passes, real estate will, on the death of an abso- 
lute owner not being a joint tenant, notwithstand- 
ing any testamentary disposition, devolve to and 
become vested in his personal representatives from 
time to time, as if it were a chattel real vesting 
in them. 


An amusing story as to the way in which acts of 
parliament are drafted and amended was told by 
the lord chancellor in speaking in the city on the 
codification of the statutes. An act was once 
passed which imposed a pecuniary penalty for the 
falsification of parish registers. half of which was 
to go to the informer, and the other half to the 
crown. In a subsequent and amending act this 
was changed to transportation for seven years, but 
the remaining words were not altered, so that half 





the transportation was to go to the informer, and 
the other half to the crown. 

A novel proposal, which has the sanction and 
support of the attorney-general, is being made 
with reference to the approaching diamond jubilee 
celebrations. It is that members of the bar should 
have an opportunity of attending, in their robes, 
the afternoon service in St. Paul’s Cathedral, on 
June 20. The idea is a good as well as a novel one, 
says the London Law Journal. If carried into 
effect it will do some little towards rolling away 
from the bar the reproach of having taken as a 
body no step whatever expressive of its undoubted 
loyalty to the queen. 

The report for 1896 of the prison commissioners 
for Scotland has been issued as a blue-book. The 
statistics show that the average number of persons 
convicted of some of the more serious crimes 
about fifteen years ago was 505, while in 18906 484 
were convicted for the same offenses. This shows 
a decrease of four per cent., but on account of the 
increase of population the decrease is in reality 
greater. 

M. Emile Chauvin, of Paris, doctor of laws, a 
barrister at the Court of Appeal, has just been 
prohibited by the minister of public instruction to 
act as chief lecturer of the Paris faculty of law. 
The reason for the measure is that M. Chauvin re- 
cently gave a lecture at Nanteuil-les-Meaux in 
which he expressed his socialist opinions. 

Mr. Justice Byrne and Mr. Justice Ridley at- 
tended Windsor Castle on the 14th inst., and were 
severally introduced to her majesty’s presence by 
the secretary of state for the home department, 
when the queen conferred upon them the honor of 
knighthood. 

At Windsor Castle, on the 15th inst., her majesty 
conferred the Order of the Bath upon William 
Edward Davidson, Esq., Q. C., legal adviser to the 
foreign office, and William John Mure, Esq., legal 
secretary to the lord advocate of Scotland. 


-——— 


Aotes of Recent American Decisions. 


Loss of Life — Railroad — Conjectural Cause of 
Death — Action. — An action cannot be main- 
tained against a railroad corporation, under the 
Employers’ Liability Act, St. 1887,c.270, for causing 
the death of a brakeman in its employ, through the 
alleged negligence of the engineer of a freight 
train on which he was working, in stopping the 
train before he had received the motion so to do, 
if, assuming that the engineer had begun to stop 
the train before receiving such motion, the evi- 
dence fails to connect the accident with this con- 
duct of the engineer, and leaves the cause of the 
accident conjectural. (Dewhirst, Adm’r, etc., v. 
Boston & Maine R. R., 167 Mass. 402.) 

Personal Injuries—Caving-in of Sewer Trench— 
Negligence — Law and Fact.—In an action for 
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personal injuries occasioned to the plaintiff by the 
caving in of the side of a sewer trench in which he 
was working, where all the facts are before the 
jury, he is not entitled, at the close of the charge, 
to a ruling that the fact that the earth fell out was 
some evidence of negligence, but the case is 
rightly submitted to the jury on all the evidence. 
(O'Neal v. O’Connell, 167 Mass. 388.) 


Petition for Partial Distribution of Residue of 
Estate — Contingent Remainder. — A 
that the residue of an estate shall be held in trust 
“until the decease of the last survivor of the life 
annuitants, * * * and that then the said residue 
and remainder, with all the accumulated interest 
thereof, shall be equally divided among my grand- 
children per stirpes,” will be construed to give the 
grandchildren a contingent interest, especially if 


provision 


that conclusion is favored by the scheme of the 
will. (Hale v. Hobson, 167 Mass. 397.) 


Testamentary Powers — Bad Faith of Execu- 
Sale of Land for Less Than Value 
ecutor Charged With True Value. — An exccutor, 
who, in the exercise of a testamentary power to 
sell lands for the payment of debts, in bad faith 
sells them for a price that is manifestly less than 
their true value, should, on exception to his ac- 
count in the probate court, be charged with the 
difference between such inadequate price and the 
true value of the lands. (Decided in April, 1807. 


tor - Ex- 


Brown, Executor, etc. v. Hannah Reed, Ohio 
Sup. Court, Adv. Repts., Vol. Ivi., p. 128.) 
Vendor and Purchaser — Misrepresentations. — 


On foreclosure of a purchase-money mortgage, de- 
fendant set up an affirmative defense, alleging de- 
ceit and fraudulent representations as to the future 
prospects of the town in which the land was situ- 
ated, and as to contemplated improvements. It ap- 
peared that no fiduciary relation existed between 
vendor and purchaser, and that the purchaser was 
an active business man. Fleld, that the purchaser 
was bound to inquire into such representations as 
were material. (West Seattle Land & Improve- 
ment Co. v. Herren [Wash.], 48 Pac. Rep. 341.) 


Will — Charitable Bequest — Limitation. — A 
devise of land in Texas to a New York corpora- 
tion, prohibited by its charter from taking and 
holding property beyond a certain value, is void 
where, at the time the will takes effect, the corpo- 
ration owns property of the prescribed value. 
(House of Mercy of New York v. Davidson 
[Tex.], 39 S. W. Rep. 924.) 


Wills — Interpretation of — Word “or” Con- 
strued to Mean “and.” —C., the testator, after 
other devises and bequests, gave his residuary 
estate to his “ spinster or unmarried nieces.” Six 
of his nieces had never been married, and two had 
been married and were widows at the time of his 
death. Held, that as the spinsters and the widows 
were in the same relation to the testator, and their 








actual condition being that of single or unmarried 
women, and no reason for discriminating between 
them appearing, the testator used the word “ or” 
in the sense of “and,” and intended to include the 
(In re Con 
Court, 


widows as well as the spinsters. 
way's Estate, Pennsylvania Supreme 
Weekly Notes of Cases, Vol. xl., p. 193.) 
r or 

Aotes of Recent English Cases 

Adulteration of Food — False Warranty Ne 
cessity of Guilty Knowledge. — The appellant ap 
peared before the magistrate upon the hearing of 
a2 summons under § 27 of the Sale of Food and 
Drugs act, 1875, upon the complaint of the r 
spondent, an inspector of nuisances for the city of 
Manchester, for that the appellant, on the &th 
September, 1896, in the city of Manchester, “ did 
give a false warranty in writing in respect of an 
article of food, to wit, butter,” then sold by him to 
a purchaser, and subsequently sold by such pu 
chaser to the prosecutor, the present respondent 
The facts proved were these: The respondent, on 
the 16th September, 1896, went to the shop of one 
Hopkins, a retail grocer in Manchester. On the 
counter in the quantity of butter 
marked “ pure butter, tod.,”’ and the respondent, 


shop was a 
pointing to this butter, asked for, and was supplied 
with, one pound of the butter. This butter was 
analyzed, and the analyst gave his certificate and 
proved that the butter was adulterated, containing 
23 per cent. of water. The seller, Hopkins, had 
previously purchased the butter from the appellant 
as the same in nature, substance and quality as 
that demanded of him by the respondent, and with 
a written that effect, and Hopkins 
sold it in the same state as when he purchased it 


warranty to 


A summons was taken out against Hopkins under 
§ 6 of the act, and was dismissed upon his proving 
that he purchased with a written warranty from 
the appellant. The then 
taken out against the appellant, under § 27 of the 


present summons was 
act, for giving to Hopkins a false warranty on the 
sale of the butter to him. The appellant also had 
purchased the butter in question in August, 1806, 
from a Limerick as the same in 
nature, substance and quality as that so sold by 
him to Hopkins, and with a written warranty to 
that effect, and the appellant had no reason to be 
lieve when he sold it to Hopkins that the article 
was otherwise, and the appellant sold it in the 


same state as when he purchased it. 


merchant in 


Tt was con 
tended for the appellant that it was necessary to 
prove that the appellant, at the time when he gave 
to Hopkins the warranty in question knew that it 
was false: and for the respondent it was contended 
that it was not necessary under § 27 to prove that 
the appellant knew that it was false. The magis- 
trate held that it was not necessary to prove that 
the appellant knew that the warranty was a false 


warranty, and he convicted the and 


appellant 
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fined him £5 and costs. The question was whether 
it was necessary to prove guilty knowledge on the 
part of the appellant in giving the warranty to 
Hopkins. Section 27 provides that “ every person 
who shall give a false warranty in writing to any 
purchaser in respect of an article of food * * * 
sold by him * * *- shall be guilty of an of- 
fence,” etc. Feld (reversing the decision of the 
magistrate), that to constitute an offence under 
¢ 27, guilty knowledge is necessary, and that, as 
the appellant in giving the warranty to Hopkins 
had no such guilty knowledge, he could not be 
convicted. (H. C. of J. 2 B. Div. Derbyshire 
[App.] v. Houliston [Respt.], L. T., May 15, 1897.) 


Practice— Pleading — Action for Libel — Libel 
Published in Foreign Country. — The plaintiff 
brought an action for damages for an alleged libel 
contained in a pamphlet alleged to have been pub- 
lished by the defendant in Brazil. The defendant 
applied to the registrar for leave to amend his 
defense by pleading that if (which was contrary to 
his contention) the pamphlet had been published 
in Brazil, by Brazilian law that publication could 
not be a ground of legal proceedings against the 
defendant in Brazil in which damages could be re- 
covered; or, alternately, that it could not be a 
ground of legal proceedings against the de- 
fendant in Brazil in which the plaintiff could 
recover general damages for any injury to his 
credit, character, or feelings. The registrar al- 
lowed the plea to be added, and his ruling was 
affirmed by Kennedy, J.. sitting at chambers, 
though his lordship expressed some doubt about 
the matter, and gave leave to the plaintiff to ap- 
peal. On appeal, the cases were cited of Phillips 
v. Eyre (20 L. T. Rep. 770: L. Rep. 6 Q. B. 1): 
Scott v. Lord Seymour (1 TH. & C. 219): The M. 
Moxham (1 P. Div. 107): and The Halley (18 L. 
T. Rep. 879: L. Rep. 2 P. C. 193). Held, that, as- 
suming that the meaning of the plea put in by the 
defendant was that the libel could not be made the 
subiect of a civil proceeding at all in Brazil, but 
only of a criminal proceeding, and although in 
order to maintain an action in this country it was 
necessary that the act complained of should be 
wrongful, both by the law of this country and bv 
the law of the country where the act was commit- 
ted, vet it was not necessary that it should be the 
subject of civil proceedings in the foreign coun- 
try: that the cases of Phillips v. Eyre (ubi sup.), 
and The M. Moxham (ubi sup.), showed that, if 
the act committed in this country would have been 
actionable, an action could be maintained here if 
the act was a non-innocent act in the foreign 
country: that in the present case both the con- 
ditions laid down in Phillips v. Eyre (hi sup.) 
had been complied with: and that, consequently, 
the publication in Brazil was actionable here, the 
damages which flowed from the wrongful act 
heing just the same as if the libel had been pub- 
lished in this country. Held, therefore, that the 





plea was absolutely bad, and ought to be struck 
out. Appeal allowed with costs. Decision of Ken- 
nedy, J., reversed. (Machado v. Fontes, Ct. of 
App. No. 2: Lopes and Rigby, L. JJ.) — Law 
Times, adv. reports, May 22, 1897. 


a > —— 


TYPOGRAPHICAL ERRORS 


To the Editor of the Albany Law Journal: 

The article on ‘Some Old Law Books,” re- 
printed from the London Globe in your issue of 
May 29, is very interesting, but is marred by sev- 
eral errors. “‘ Ranulph de Granville” should be 
Ranulf de Glanvil, or Glanville. ‘“ Cook’s fifteen 
authors’ should be Coke’s. Something about 
Bracton seems to have been dropped out accident- 
ally, for I find nothing about him or his work in 
the article in question, though it says “ After 
speaking of such writers as Bracton,” etc. Q. 


~ 


> = 


ThepMagazines. 





The June number of Harper’s Magazine is dis- 
tinguished by the first instalment of a new novel 
by Frank R. Stockton, “ The Great Stone of Sar- 
dis,” dealing, in the humorist’s most whimsical 
vein, with events in the twentieth century, includ- 
ing a submarine expedition to the north pole. 
Among the other features is the first of two 
papers on the British parliament, “ The Celebrities 
of the House of Commons,” by T. P. O’Connor, 
and an instalment of “ The Martian,” with draw- 
ings by Du Maurier, one of which is given, as it 
was left, unfinished. The illustrators include 
C. D. Gibson, Frederic Remington, and F. H. 
Lungren. 

For significance, variety and interest of matter, 
and beauty of illustration, there rarely issues a 
magazine equal to the June number of McClure’s. 
Prof. Langley’s account of his ten years of hard 
study and experiment in the construction of fly- 
ing-machines, crowned at last with a machine that 
actually solves the problem and proves “ mechani- 
cal flight ” to be both possible and practicable, is 
a positive contribution to science; but it is at the 
same time a most interesting story of heroic 
patience and effort directed to a noble end. The 
paper is illustrated with pictures of Prof. Lang- 
ley’s own machine (the only flying-machine that 
has ever flown), made under his direction. <A 
series of life portraits of Queen Victoria, made 
timely by the sixtieth anniversary of her reign, is 
another attractive feature. Madame Blane (“ Th. 
Bentzon”), who has long been associated with 
the “ Revue des deux Mondes.” has an interesting 
article on the great “ Revue,” its founder and first 
editor, Buloz, and its present editor, Brunetiére, 
who has just finished a visit and course of lectures 
in this country. Hamlin Garland writes of 
“Grant’s First Great Service in the War,” sup- 
plying some new personal glimpses of Grant. 
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The Century for June has as its high-lights the 
subjects of Queen Victoria, apropos of the cele- 
bration of this month, and the work of the sculp- 
tor St. Gaudens, apropos of the dedication of the 
Shaw Memorial, in Boston. The most complete 
pictorial record of the work of St. Gaudens yet 
made is here published in a group of papers by 
Edward Atkinson, W. A. Coflin, and T. W. Hig- 
ginson. Besides three full-page reproductions of 
the Shaw Memorial, there are twenty-nine pieces 
of sculpture by St. Gaudens shown in the articles. 
There is also a sketch of the life of Col. Shaw by 
the editor, and an editorial on the sculptor. The 
material relating to Queen Victoria comprises a 
tribute by the Hon. Thomas F. Bayard, an article 
by Florence Hayward on “Queen Victoria’s 
“Coronation Roll,” reproduced by her 
majesty’s special permission, and four portraits of 


here 


the queen at different ages, the frontispiece being 
the Princess Victoria at the age of four. A third 
article of special and curious interest is an illus- 
trated account, by Eugene P. Andrews, of ‘“ How 
a Riddle of the Parthenon Was Unraveled,” Mr. 
Andrews himself being the one by whom the rid- 
dle while he student at the 
American School in Athens. Other notable arti- 
cles include the first full, authoritative account, by 
Prof. W. O. Atwater, of the result of the govern- 
ment experiments with men in a respiration ap- 
paratus to determine “ How Food Is Used in the 
Body ” 


by Miss Alice C. Fletcher of her personal experi- 


was solved was a 


the “ man in the copper box; ” a record 
ences among the Indians: a paper on Harvard’s 
Mabel Loomis Todd: and 
group of “ Tleroes of 


astronomical work, by 
the first 


Peace,” 


of a articles on 
this one being “ Heroism in the Light- 


house Service,” by Gustav Kobbé. 


The North American Review for June presents 
in its opening pages a most interesting article 
from the pen of the Hon. T. B. Reed, speaker of 
the house of representatives, entitled “ How the 
House Seton-Karr, M. P., 
centributes an able paper on “ England’s Food 
Supply in Time of War,” while “ Popular Errors 
are helpfully treated by Dr. Charles 
W. Purdy. “ Literary Treasure-Trove on the 
Nile,” by Prof. Rodolfo Lanciani, furnishes an 
account of the recent discovery in Egypt of the 
lost famous Greek writer, and the 
second paper in the articles on the 
“ Progress of the United States,” by Michael G. 
Mulhall, F. S. S., has for its topic “ The Middle 
States.” Lewis Nixon, who designed the battle- 
ships “Indiana,” ‘“ Massachusetts,” and “Oregon,” 
writes upon “The Military Value of the Ship- 
Canada.” An eloquent discussion of “ The Trust 
and the Workingman ” is contributed by the Hon. 
Lloyd Bryce. The approaching jubilee of Queen 
Victoria lends additional charm to a paper on 
“The Record Reign,” by her majesty’s son-in- 
law, the Rt. Hon. the Marquis of Lorne, while 


Does Business.” #1. 


in Living” 


poems of a 


series of 





apropos of the jubilee season, special interest at- 
taches also to a brilliant contribution by H. \W. 
Lucy on “The Queen’s Parliaments,” the first 
part of which appears in this number. Other 
topics graphically dealth with are: * The Disinte- 
gration of Political Party,” by Prof. Goldwin 
Smith; “The Senate and the Tariff Bill,” by 
Henry Litchfield West, and “ Another Word on 
Prison Labor,” by George Blair. 

One finds the expected variety in the contents of 
the American Monthly 
June. The subjects of the sugar tariff, a sixty 
years’ retrospect of the British Empire, the recent 
visit to the United States of M. Brunetiére, the 
French critic; the defective eyesight lately devel 
oped among American children, and the move- 
ment for the pensioning of school teachers, are 
treated in special articles. The editorial depart- 
ment, entitled “ The Progress of the World,” cov- 


Review of Reviews for 


ers such topics as American intervention in Cuba, 
the 
use of money in politics by corporations, the en 
larged metropolis of New York, the fate of the 
arbitration treaty, alliances, the 
Greco-Turkish war, the future of Greece, ete. 


the relation of Hawaii to the sugar question, 


European and 


—_——___—_—. 


Aew Books and New Editions. 


Probate Reports Annotated; Containing Recent 


Cases of General Value Decided in the Courts 
of the Several States on Points of Probate Law. 

Frank S. Rice, 
“American Pro 
bate Law” and “ Civil and Criminal Evidence.” 
Vol. I. Baker, Voorhis & Co., New York, 1897. 


With notes and references by 
Counsellor at Law, author of 


According to the statement of the publishers, it 
is the plan of this new series of reports to give, in 
an annual volume, contemporaneous or recent de 
cisions of the courts of the different States of the 
Union matters 
In this way the convenience of lawyers 


upon all cognizable in probate 
courts. 
will be facilitated, and their labors lightened by 
Yard,” and John W. Russell sets very strongly 
forth the subject of “ Our Trade Relations with 
having before them the most recent and valuable 
decisions drawn from the numerous State reports 
upon subjects which have to be considered daily 
in the practice of the law. The points covered by 
the cases presented arise in courts of common law 
and chancery jurisdiction, as well as in probate 
courts. The notes and references by the editor, 
who is peculiarly well qualified for this work by 
study and experience, form an important and 
valuable feature of these volumes. An examina 
tion of the first volume is sufficient to convince 
one that this series will be exceedingly valuable 
to all practitioners in, and judges of, probate 
courts. There are in this volume upwards of one 
hundred cases reported in full, while the number 


of cases cited reaches nearly eight hundred. 
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Current Zopics. 

HIS is the happy commencement season. 
Institutions of learning all over the 

land are turning out the graduates, armed 
with the much-prized diploma, and more or 
less thoroughly equipped to fight the battle 
of life. ‘To drop the ideal and the theoretical 
and wrestle with the practical is one of the 
first lessons to be learned in the great school 
of experience. Neither law schools nor any 
other institutions of learning can change a 
man’s nature any more than they can add to 
his stature. They can only instii into his 
mind correct principles and habits of 
thought. Their principal function to 
teach him how to learn, to point him to the 
fountains of knowledge, and to show him the 


is 


No school can 
guarantee the success of its graduates, 
that depends wholly upon his own energy, 
ambition, natural aptitude and perseverance. 
It is perhaps true that in no profession are 
the misfits so numerous, and in none is their 
condition so hopeless, as in the legal profes- 


best method of acquiring it. 
for 


sion. That that profession is overcrowded 
no one will attempt to deny. We are told, 
on good authority, that there are over 8,000 
lawyers within the boundaries of Greater 
New York. How they all make a living is 
one of the unsolved mysteries. The prizes 
of the profession are alluring, but they are 
few. Where one lawyer succeeds in acquir- 
ing a large fortune, hundreds merely eke out 
a precarious living, and many have to resort 
to questionable, if not absolutely criminal, 
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practices in order to adr body and soul to- 
gether. Proof of the terribly congested con- 
dition of the profession is easily given. Here 
are a few advertisements taken at random 
from the columns of a New York legal pub- 
lication: 

WANTED — By attorney, 15 years’ prac- 
tice, position in law firm as managing clerk, 
or assistant in trial of cases; will take $6 per 
week. 

A Bricut, MippLe-AGED LAWYER (no- 
tary), thorough in practice and procedure, 
desires managing clerkship; salary moderate. 

CLERKSHIP WANTED — Managing or as- 
sistant; competent attorney; college and law 
school (Columbia) ; highest references; mod- 
erate salary. 

Wantep — Bright young attorney (ad- 
mitted); familiar with city practice; in law 
department mercantile agency; salary to be- 
gin, $5. 

A YouNnG ATTORNEY, with six years’ ex- 
perience, good references, desires position; 
salary, $10. 

WANTED — Position as law clerk or sten- 
ographer, by lawyer, eight years at bar; 
highest references; salary, $8 per week. 

Here we find middle-aged as well as young 
lawyers, some of them with college and uni- 
versity training, seeking positions at the 
starvation wages of $5 per week! Could 
there be stronger proof given that there are 
too many lawyers —so-called? But be it 
remembered that it is just as true now as it 
ever was, that there is always room at the 
top. There are not too many good lawyers, 
but too many professional misfits, too many 
men mistaken their vocation. 
Thousands of young men who are struggling 
to win a precarious living at the bar could 
doubtless have done well, if not amassed a 
competence and proved a positive benefit to 
society, in some trade. Undoubtedly one of 
the greatest causes of this congestion of the 
professions is the widespread notion that 
manual labor is unworthy, and, 


who have 


in a sense, 
degrading —a mischievous idea which it 
ought to be one of the purposes of every in- 
stitution of learning in the land, as well as of 
every parent, to stamp out. It is more than 
unfortunate — it is almost a crime — to spoil 
a good mechanic to make a failure of a law- 
ver. This is not at all an argument against 
law schools, or law departments of univer- 
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sities. The ranks of the legal profession 
must be recruited, and no better method of 
doing this has been devised than the agency 
of well-organized and thoroughly equipped 
law schools, in conjunction with stricter and 
Happy, 
then, is he who early discovers that he has 
mistaken his calling, and leaves the profes- 
sion for which he is not fitted. 


more practical bar examinations. 


The question, “ What Constitutes a Unan- 
imous Verdict?’ has again arisen, this time 
in a Pennsylvania court. The case was that 
of a former assistant city attorney of Pitts- 
burg, recently convicted of crime. Four of 
the jurors who sat upon the case have made 
affidavits reciting that at first they were un- 
able to agree upon a verdict, but that hav- 
ing been instructed explicitly by the trial 
judge that “ the minority should yield to the 
majority,” they considered it their duty to 
vote for conviction, in accordance with the 
opinion of the majority. They distinetly de- 
clare that at no time were they convinced of 
the guilt of the defendant, and that when 
they finally voted for conviction they did so 
against their own belief and judgment, in 
obedience to the judge’s ruling. Can the 
verdict properly be called unanimous under 
these circumstances? Assuming the state of 
affairs to be as the minority of the jury de- 
clare, there can hardly be any question as to 
the irregularity of the verdict, or that the 
judge was guilty of reversible error. The 
very facts stated in the affidavits of jurors 
referred to show that these officers of the 
court possessed very improper notions of 
their powers, prerogatives and _ privileges. 
Every juror ought to know that, unless the 
court orders a verdict for one or the other 
side, as it sometimes has the right to do, he, 
the juror, not only has the right, but it is his 
sworn duty, to exercise his own individual 
judgment as to controverted questions of 
fact. Each juror, in criminal cases, must be 
convinced of the guilt of the defendant, and 
convinced beyond a reasonable doubt. If 
he is not so convinced, he ought never to 
yield, though, of course, the fact that a ma- 
jority of the jury had reached a different 
conclusion would naturally have some effect 





in causing a change of, view on his part. 
These are plain, elementary principles which 
scarcely need elucidation. 


The peculiar complications caused, in 
New Jersey, by the mistake made by a 
woman typewriter, Miss Margaret Williams, 
in substituting the word “ provided”’ for 
* prohibited,” in the anti-pool selling bill, 
necessitating the calling of the legislature in 
special session in order that the error might 
be corrected, seem to have had a happier 
solution than had been anticipated. The 
young lady is being congratulated, because 
the reassembling of the legislature to correct 
her error has afforded an opportunity to cor- 
rect another that will save the State some 
$46,000. During the closing hours of the 
regular session it was found that no pro- 
vision had been made for a special election 
so that the people might vote on the pro- 
posed constitutional amendments. A_ bill 
was hastily drafted, the provision for regis- 
tration being copied bodily out of the law 
governing regular elections. This law pro- 
vides for three days of registration, and un- 
der it the cost of the constitutional election 
would have been about $102,000. Under 
the amended bill but one day’s registration is 
provided for, reducing the cost to some 
$56,000. Miss Williams’ blunder may 
therefore be said to have saved the State 
some $46,000. All’s well that ends well, 
perhaps, but this is no argument against care 
on the part of clerks. It is much safer to 
be accurate. 

The question of the liability to taxation of 
life insurance policies, under the laws of In- 
diana, was passed on, a few days ago, by the 
Marion County Circuit Court. There had 
been an effort made by the Indiana State 
Board of Tax Commissioners to place life 
insurance policies upon the schedule — the 
schedule never before having had inquiry as 
to life insurance held by the taxpayer, and 
there being no direct statute authorizing 
such tax. During the session of the last 
legislature a bill was introduced, and passed 
the house, making insurance policies tax- 
able. It failed in the senate. The State 
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Roard of Tax Commissioners, nevertheless, 
altered the schedule by inserting inquiry as 
to life insurance policies, claiming to have 
full authority under the general law and the 
Constitution. The trial of the case occupied 
but a short time; the argument occupied a 
much longer time. The court, on the 29th 
of May last, decided adversely to the tax 
commissioners. This is the first time, we 
believe, that a court of law in this country 
has been called upon to say whether a life 
insurance policy is or is not taxable. In his 
argument in the case under discussion, John 
\. Finch, one of the attorneys representing 
the policy-holders, stated that the only dis- 
tinct expression, judicial or quasi-judicial, to 
he found upon the subject, is in the learned 
opinion of the attorney-general of the State 
In the In- 
diana case it was assumed that a life insur- 


of Pennsylvania, in the negative. 


ance policy has a “value,” within the 
meaning of the law, for the taxation of 
property, for the reason that, if a paid-up 
policy, it is assumed that it draws a dividend; 
and if a running policy. that it has a value in 
cash or paid-up insurance on surrender. In 
answer to the assumption, made on behalf of 
the Board of Tax Commissioners, that divi- 
dends are paid on paid-up life insurance poli- 
cies which are of such considerable per cent. 
on the face of the policy as to amount to an 
income, Mr. Finch showed that very few 
paid-up policies are entitled to dividends, 
and that the dividend, as a rule, when there 
is one, is less than one per cent., and gener- 
ally less than one-half of one per cent. of the 
face of the policy. As to the policy of the 
proposed taxation, Mr. Finch argued that 
the State had far better aid men with small 
incomes to carry life insurance than to make 
it more onerous for them to insure their 
lives, thus reducing the constant flow of 
population to the poorhouses and orphan 
asvlums. Pointing to the example of Eng- 
land, in this matter, he showed that the 
english government, instead of taxing life 
insurance policies, has established a life in- 
surance bureau, by which citizens can insure 
their lives under the protection of the gov- 
ernment, and with the government’s guar- 


antee of payment. So in Germany there is 





a life insurance system under governmental 
management, towards which the government 
contributes. During the arguments, much 
was said with reference to the reserve which 
the companies maintain under the require- 
ments of most of the States for the security 
of their policy-holders. This, Mr. Finch 
contended, was a matter between the State 
and the companies, and of no concern to the 
policy-holder, except as it was regarded by 
him as a reason for insuring in a company 
operating under such a law because of the 
feeling of security which it gave him in the 
strength of the company. The reserve is 
merely a test of solvency fixed by the State. 
No individual part of it belongs to any indi- 
vidual policy-holder; nor does a policy in a 
company maintaining a reserve cost any 
more than in a company that maintains no 
reserve. Mr. Finch further argued that, 
while a policy of insurance is in force as a 
policy of insurance, it can only be taxed as 
a policy of insurance, and for its value as 
such; and because it gives the insured the 
right to surrender it, and receive something 
in return, as a paid-up policy or a cash sum, 
does not add anything to its value as a policy 
of insurance. The right to surrender is not 
in itself taxable; only after this right has 
been exercised and something received in 
return can that which is received in return 
be taxed. 

The decision of the court was adverse to 
the claims of the tax commissioners. A 
synopsis is published in this issue of the 
Law Journart. The court expressed no 
opinion upon the power of the legislature to 
pass a law taxing life insurance policies, be- 
cause that question did not arise. Tt merely 
held that such a radical step could not be 
taken by any State commissioners, however 
eminent, without express legislative author- 
itv, and there was no pretense that this had 
been given. 


In the course of a Memorial Day address 
at Rochester, N. Y., the Hon. Charles T. 
Saxton, former lieutenant-governor of New 
York, made reference to the notorious case 
of Broker Chapman, which is worth repro- 
ducing here. After declaring that the statute 
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which establishes injustice and oppression 
is the most effective weapon of anarchy, and 
that laws should not only be just in them- 
selves, but justly administered, the speaker 
said: “ I hope it is not true, as reported, that 
a broker who was recently sentenced to a 
term of imprisonment for a criminal offense, 
is living in a Washington jail as comfortably 
as he might at a good hotel. There must be 
no class distinction in this country, and there 
certainly ought not to be inequalities of con- 
One of 
the gravest dangers to our institutions is the 


ditions among convicted criminals. 


growing belief that citizens are not all equal 
before the law; that there is one kind of 
justice for the rich, and another for the poor. 
The people will be confirmed in this belief if 
those who have money can, by its liberal 
use, turn their prison cells into palaces, and 
thus escape in large part the penalty of 
their crimes.” 

If the newspaper reports are to be relied 
upon, the condition of affairs described by 
Mr. Saxton actually exists, and the thirty 
days’ incarceration of Broker Chapman will 
not only prove, on the whole, a pleasant ex- 
perience for him, but he will emerge from his 
sumptuous quarters in something the guise 
of a hero, while the questions, for refusing to 
answer which he was committed to jail, will 
An adequate punish- 
ment would be to keep the prisoner behind 


remain unanswered. 


the bars, on ordinary jail fare, until the ques- 
tions referred to, which relate to the opera- 
tions of the so-called Sugar Trust, are 
Any other course is a mere 
mockery of justice. 


answered. 


A decision which is likely to have im- 
portant bearing on testimony in criminal 
cases was rendered by Judge Dellenbaugh, 
of the Cuyahoga (Ohio) Common Pleas 
Court recently. The judge held, in effect, 
that an action for slander or libel cannot be 
maintained against a witness who tells cer- 
tain things in a criminal case, in answer to 
inquiries on the part of the prosecutors or 
attorneys. If the person on the stand does 
not tell the truth there can be an action for 
perjury. but not for slander or libel. The 
case in point was that of Charles Eberman 





against Patrolman Martin Bruder. ‘The 
former brought action because the patrol- 
man had said, on the stand, that he believed 
[-berman was a known thief and was the 
keeper of a “ fence.” Eberman declared the 
accusation to be false, and asked $5,000 
damages. Judge Dellenbaugh said, in part, 
as follows: “ The petition does not show that 
the answers complained of were not relative 
to the issue then on trial, or that they were 
not nonestly believed to be true. The court 
must presume, in the absence of an aver- 
ment to the contrary, that the answers of the 
defendant were within the scope of the in- 
quiry, pertinent to the issue then on trial in 
the Police Court, and that they were hon- 
estly believed by the defendant to be sub- 
stantially true. It is a well-settled rule of 
law, founded upon public policy, that a wit- 
ness, in giving evidence, written or oral, in 
a court having jurisdiction of the subject- 
matter, shall do so with his mind uninflu- 
enced by the fear of an action for slander or 
This rule of law 
must be applied in this case at bar. The 


a prosecution for libel. 


demurrer by the city to the petition is sus- 
tained.” 


Charles L. Lundy, a member of the Ham- 
ilton county (Ohio) bar, was tried recently 
before Judge Wright, of the Common Pleas 
bench, on the charge of unprofessional con- 
duct, involving moral turpitude, preferred by 
a committee, consisting of ex-Attorney-Gen- 
eral Harmon, ex-Judge Worthington and 
Francis F. Oldham. The charge was that of 
trving an uncontested divorce case before 
Judge Wright which had been tried and dis- 
missed by Judge Evans, thereby deceitfully 
intending to conceal from Judge Wright the 
fact that the cause had been previously tried 
on its merits and dismissed, and also that the 
said Lundy, well knowing the premises, and 
fraudulently intending to destrov the evi- 
dence of the previous judgment, and to con- 
ceal from the court the fact that a judgment 
of dismissal had been rendered, erased from 
the wrapper containing the paper the word 
“dismissed ” and the initial “ F..” placed 
there by Judge Evans. Lundy admitted the 
erasure, but denied having set the case for 
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trial before Judge Wright, claiming that it 
remained on the docket from the previous 
term, but the notice of the setting of the case 
in his own handwriting was produced. The 
policy of the defense was to treat what was 
done as foolish and unwarranted action on 
Lundy's part, but not action which had 
worked any harm or involved moral turpi- 
tude. 

At the conclusion of the argument Judge 
Wright announced a judgment of disbar- 
ment. In doing so the judge spoke of the 
close and confidential relations existing be- 
tween the court and members of the bar, 
and the entire disregard by Lundy of the 
Notice of appeal 
This 


suspends the judgment, pending the hear- 


obligations thus imposed. 
was given and the bond fixed at $500. 


ing of the case de novo in the Circuit Court. 


The address of Judge D. Cady Herrick, of 
Albany, to the graduates of the Albany Law 
School, which we publish in this issue of the 
\rpany Law JouRNAL, is well worthy of 
careful perusal, not only by young lawyers, 
to whom it was particularly addressed, but 
by every member of the profession of which 
the distinguished jurist is an ornament. 
Within the space of two or three newspaper 
columns Judge Herrick has succeeded in 
condensing a vast amount of most excellent 
and timely advice on those topics the dis- 
cussion of which would be most likely to 
prove of benefit to voung men on the thresh- 
old of a professional career, and who would 
avoid the mistakes and pitfalls, all too nu- 
merous, which might mar or wreck that 
career. The one feature of the address 
strike the average 
Judge Herrick evi- 


which will doubtless 
reader is its candor. 
dently drew largely upon his own varied and 
interesting experiences in formulating the 
rules of conduct, personal and professional, 
which he laid down with such admirable 
force and conciseness. The distinguished 
speaker’s advice with respect to taking part 
in public affairs was particularly timely, 
urging, as he did, active participation, but 
never to the extent of neglecting the profes- 
sion of their choice, “ for the law is a jealous 





mistress, and will not permit devotion to any 
other shrine.” On the subject of the alleged 
decadence of oratory, too, Judge Herrick 
spoke with singular truth and felicity. The 
address, which was delivered in admirable 
style, is, taken altogether, one of the best we 
have heard or read anywhere, and consti- 
tutes an important addition to the literature 
of the profession. 


The continued outbreaks of mob violence, 
culminating in the terrible affair at Urbana, 
Ohio, in which a number of citizens were 
killed and wounded by militia which had 
been called out to prevent the threatened 
lynching of a negro ravisher, and to disperse 
the mobs, again direct public attention to 
this serious menace to the continued reign of 
law and order — indeed, to civilization itself. 
In some isolated parts of the country, whose 
population is composed largely of lawless, 
desperate men, resort to mob rule is not un- 
expected, but that there should be such out- 
breaks in an old-settled and conservative 
State like Ohio is a great surprise, as well 
as reproach. Terrible as were some of the 
features of the brutal assault, for which the 
alleged perpetrator has paid the forfeit of his 
life. they entirely fail to justify the resort to 
such extreme measures. No community 
can afford to place upon itself the stigma of 
overthrowing law and order to gratify its 
lust for blood. To do so is to undermine the 
very foundations of society—to invite anar- 
Those who complain 
that the criminal laws and their administra- 
tion are not perfect; that many murderers 
and other criminals in “ due process of law ” 
go free, need to be reminded that no human 
institution is perfect: that if there have been 
miscarriages of justice, it was upon the re- 
corded verdict, in each case, of twelve men, 


chy and barbarism. 


drawn from the body of the county, rendered 
after a charge under which they were author- 


ized to convict. The question was well 


asked by a Texas jurist: “ Who assumes to 
be a better judge of the testimony and its 
credibility than the juror who hears it all as 
it comes to him, relieved of the noxious and 
deadly element of the common rumor, sub- 
limated by the antecedent oath that the wit- 
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ness will swear the truth, the whole truth and 
nothing but the truth, not as he hears it, but 
as he knows it, and by the pains and penal- 
ties of perjury?” “If justice is to be ad- 
ministered by the mob, let us abolish the 
law; if by the law, let us abolish the mob,” 
declared this Texas judge, and his words 
should be writ in letters of fire upon the 
heart and conscience of every American citi- 
zen who loves his country and would see it 
a land of law and order, not a hot-bed for 
the propagation of anarchy and barbarism. 





LIFE INSURANCE POLICIES NOT 
TAXABLE 
UDGE ALLEN, of the Marion County (Ind.) 
eo) §=6Circuit Court, recently granted the injunction 
asked for by John H. Holliday and others against 
the State Board of Tax Commissioners, restrain- 
from levying a tax life 
The court said, in part: 
“The fundamental principles of government are 


ing them on insurance 


policies. 
directly involved. The question before the court is 
not whether such life insurance policies should be 
T think 


has 


taxed, but whether they have been taxed. 
it must be conceded that if such tax 

levied, we must find authority for it in some act of 
the legislature, the only branch of the State gov- 


been 


ernment which has power vested in it to levy a 
It is clear that there is no power given the 
determine 
They have no power to select the 
The will of the legislature is 


tax. 


board of tax commissioners to what 
shall be taxed. 
subjects of taxation. 
supreme upon this subject, except as expressly 
limited by the Constitution. 


were not subject to taxation by force of law prior 


Tf insurance policies 


to the action of the defendants, then no act of any 
of the defendants can render them subject to such 
They belong to the executive branch of the 
Their duties are administra- 
tive, and require that they carry into effect the 
will of the legislature. It is not a subject of in- 
quiry by them in the performance of their duties 
as to what the public good requires should be 
Tt is their duty, not to make laws, but to 
Property may 


taxes. 


State government. 


taxed. 
see that the tax laws are 
escape taxation, which is taxable, by their failure 
to do their whole duty, but by no act of theirs can 
any property become the subject of taxation which 
is not made taxable by law. 

“The power of taxation is a sovereign power, 
exercised in this country through the legislative 
power, and taxes can only be collected when the 
property has been assessed and the taxes levied in 
the mode prescribed by law. T am of the opinion 
that the legislature did not intend to delegate to 
the State Board of Tax Commissioners any of its 


enforced. 





legislative power, and that if it had so attempted it 
could not do so. 

“The purpose and wisdom of the three great 
divisions of the functions of government provided 
by our Constitution can find no better illustration 
than the present case, wherein it gives the power 
of taxation to the legislature, and places the col 
lection of such taxes in an entirely separate depart 
ment. If the board, whose duty it is to enforce 
the collection of taxes, could be, and were, given 
the power to select the subjects of, and fix the rate 
of taxation, it subvertive of the very 
foundation principles of our government, and hx 
come a menace to liberty. But I do not under 
stand that the legislature has attempted to do any 
thing of the kind. Then the court must determine 
the intent of the legislature as expressed by exist 
* * * * x * 


would be 


ing statutes. 

“Tt is contended by the plaintiff's counsel that 
there should be a strict construction of the law 
against the taxing power, while counsel for the 
defendants contend that a liberal construction shall 
be given in favor of the taxing power: and there 
are authorities supporting each of these conten 
tions: but a better and more reasonable rule than 
either is not to construe too strictly the law which 
exacts a share of the public burden from a citizen: 
nor so liberally in favor of the taxing power as 
laws intended to effect directly some great public 
object; but rather to construe the law of taxation 
fairly for the government and justly for the citi 
zen, so as to carry out the intention of the legisla 
ture gathered from the language used, read in 
connection with the general purposes of the law. 
in the light of the facts and conditions existing at 
the time. 
it was not the legislative intent in the enactment 
of any of the statutes of this State to levy any tax 


IT am convinced beyond any doubt that 


upon any policy of life insurance. 

“T find no statute, past or present. in my inves 
tigation in this State, or any other State, referring 
to life insurance policies with any purpose of mak 
ing it a subject of taxation — and T am cited to no 
instance where any government has ever levied 
any tax upon life insurance policies —and T am 
cited to no instance, until the acts of defendants 
complained of by the plaintiffs herein, where any 
officer of this or any other State ever attempted to 
levy on such property any such tax. or ever 
claimed it was made by law the subject of taxation, 
as is now attempted. 

“Tf the life insurance policies are by the terms 
of these statutes subject to taxation as being per- 
sonal property within the meaning of the statutes 
and the Constitution concerning taxation, then 
they have been subject to such taxation under sim- 
statute in the State, and most all of the 


States, practically, since they were such States. 


ilar 


“Tn the light of the facts and circumstances of 
this case, no court could hesitate for an instant to 
conclude that these statutes do not so clearly ex- 
press the intention to tax life insurance policies as 
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to not raise such doubt as to require the court to 
call to its aid all the many moves of construction 
which may aid it to make a proper interpretation 
of the intention of the legislature; and when we 
consider these statutes in the light of the law 
bearing upon the subject, and all of the existing 
facts and conditions, it seems to me equally clear 
that it was not the intention of the legislature to 
levy any such tax, and not the intention of those 
who adopted the Constitution to require any such 
lax. 

“It has been manifested in the policy of this 
and all the States of the general government, from 
the beginning to the present time, not to tax life 
insurance policies, and such policy has been so 
universally and uniformly acquiesced in that it has 
become a matter of history. 

“Tf, for any reason, the time has come, or shall 
come, when the people desire to change that pol- 
icy, it is an easy matter for them to do so, in the 
way people have provided for themselves, through 
their legal representatives. 

“It would, in my opinion, be a dangerous per- 
version of the principles of our government to 
establish the precedent that a State board of tax 
commissioners, however eminent and worthy its 
members, might direct, control, or change the 
policy of the State government, in a matter of so 
vast importance, and one that has so especially 
been reserved to be exercised by the people them- 
selves, through their representatives in the legis- 
lature. 

“For the reasons stated, the finding will be 
for the plaintiffs, and the injunction will be 
granted against the defendants.” 

‘The attorneys for the board said the case would 
be appealed to the Supreme Court. The insurance 
companies were profoundly interested in the case, 
and their representatives say they believe they 
will win in the court above as they have won 
below. 


LIMITATION 
Sepuction UNDER PROMISE OF MARRIAGE. 
New YorK Court oF APPEALS. 
May 4, 1897. 
Tue PEOPLE OF THE STATE OF NEW York, Re- 
spondent, v. GEORGE NELson, Appellant. 


The two years’ limitation for the finding of an 
indictment for seduction under promise of 
marriage begins to run from the time of the 
commission of the first offense between the 
parties, notwithstanding the prosecutrix is 
then only fifteen years of age. A woman can 
be seduced but once under the statute Penal 
Code, §§ 284, 285. 


The age of consent (now eighteen years), fixed by 
§ 278 of the Penal Code, relating to the crime 





of rape, does not apply to the crime of seduc- 

tion under promise of marriage. 

The term “ previous chaste character,” as used in 
§ 284, does not mean reputation for chastity, 
or chastity founded upon any presumption of 
law fixing the age of consent, but actual, per- 
sonal virtue. 





Appeal from a judgment of the General Term of 
the Supreme Court in the third judicial depart- 
ment, aflirming a judgment of the Court of Ses- 
sions of Sullivan county entered on the verdict of 
a jury. 

On the 27th of September, 1893, the defendant 
was indicted * for that the said George Nelson, on 
or about the 7th day of December, 1892, and on 
divers other times before and after that date, * * * 
under promise of marriage, did feloniously, wrong- 
fully and wilfully seduce and have sexual inter- 
* * then 
and there being an unmarried female of previous 
chaste character.” In June, 1895, he was tried, 
convicted and sentenced to State prison for the 


course with one Fannie A. Moore 


term of three years. He appealed to the General 
Term of the Supreme Court, which attirmed the 
judgment, and he now appeals to this court. 
Further facts appear in the opinion. 
Thornton A. Niven for Appellant. 


George McLaughlin for Respondent. 


VANN, J.— In March, 1891, when the defendant 
was twenty years of age and the prosecutrix was 
fiiteen, he asked her to marry him, and she said 
she would if her parents would consent. On the 
second of August following he propowed sexual 
intercourse, which she at first refused, but upon 
his promise to marry her “if anything happened ” 
(as soon as she discovered that she was preg- 
nant), she finally consented. From that time until 
March, 1893, he had connection with her every 
two or three months, and on each occasion, ac- 
cording to her statement, before the act, he prom- 
ised to marry her “if he got her into trouble.” 
On the ith of February, 1892, the day that she 
became sixteen years old, there was a mutual 
promise to marry without any condition. After 
this, however, the same as before, each act of sex- 
ual intercourse was preceded by a promise exacted 
by her that he would marry her if she became 
pregnant. The first time that he had to do with 
her after she was sixteen was on the 4th of July, 
1892. As the indictment was not presented until 
September, 1893, or more than two years after the 
first act of sexual intercourse, the defendant in- 
sisted upon the trial, and insists upon this appeal, 
that his conviction was barred by the limitation 
prescribed by section 285 of the Penal Code. He 
further claims, and the point was distinctly made 
at the trial, that if any subsequent act is relied 
upon to convict, it does not satisfy the statute, be- 
cause at that time the prosecutrix had ceased to 
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be chaste. The position of the People upon the 
subject is that all intercourse with the prosecutrix 
before she became sixteen is conclusively pre- 
sumed to have been without her consent, because, 
by the statute then in force, the “ age of consent ” 
was sixteen years, and, accordingly, they seek to 
avoid the bar of the statute by basing the convic- 
tion on the first act of intercourse that occurred 
aiter she became of that age. 

Seduction under promise of marriage was not a 
crime at common law, but was made such by 
chapter 111 of the Laws of 1848. This statute was 
substantially re-enacted in the Penal Code, which 
provides that 
marriage, seduces and has sexual intercourse with 
an unmarried female of previous chaste character, 
is punishable by imprisonment for not more than 
five years, or by a fine of not more than one 
thousand dollars, or by both” (§ 284). By the 
next section it is provided that “the subsequent 
intermarriage of the parties, or the lapse of two 
years after the commission of the offense before 
the finding of an indictment, is a bar to a prose- 
cution for a violation of the last section” (§ 285). 
No age of consent is mentioned in any of the 
sections relating to the subject of seduction, but 
the statute which defines the crime of rape pro- 
vided, at the time the offense in question is al- 
léged to have been committed, that “a person 
who perpetrates an act of sexual intercourse with 
a female not his wife, under the age of sixteen 
years, under circumstances not amounting to rape 
in the first degree, is guilty of rape in the second 
degree, and punishable with imprisonment for not 
more than ten years” (L. 1892, ch. 325, amending 
§ 278 of the Penal Code). In 1895 the section was 
further amended so as to increase the limit of 
age, as applied to rape, to the period of eighteen 
years, although under the Revised Statutes it was 
but ten years (L. 1895, ch. 460; 2 R. S., 5th ed., 
840, § 22). The only other statute relating to the 
subject of age, as applied to the relations of the 
sexes, is the Code of Civil Procedure, which pro- 
vides that an action may be maintained by a 
woman to annul her marriage when she had not 
attained the age of sixteen at the time of her mar- 
riage, and it took place without the consent of the 
one having legal charge of her person, was not 
followed by consummation or cohabitation, and 
was not ratified after she attained the age of six- 
teen years (§ 1742). None of these limitations 
upon the power to consent were expressly applied 
by the statute to the crime of seduction, and we 
have no power to extend them by implication to 
an offense that is purely statutory. Penal statutes 
must be strictly construed, and cannot be ex- 
tended to cases that are not clearly covered 
thereby. An essential element in the crime of 
seduction is the consent of the female, founded 
upon a contract to marry, and plain language on 
the part of the legislature would be necessary to 
permit us to hold that the prosecutrix, although 


“a person who, under promise of 





old enough to make that contract, was not old 
enough to consent to defendant's advances (Peo- 
ple vy. Alger, 1 Parker Cr. Rep. 333; Crozier vy. 
People, Id. 453, 450). This is especially true since, 
by another section of the same statute, an act oi 
sexual intercourse with a female under sixteen, 
whether chaste or not, even with her consent and 
without any promise of marriage, was made a 
crime of a graver nature. As protection was thus 
afforded to girls under the prescribed age by the 
severe punishment imposed for rape, it is not 
probable that the legislature intended to import 
the age limit into the section relating to the 
wilder offense of seduction, because there was no 
necessity for it, nothing to indicate any intention 
to do so. If the People had seen fit to prosecute 
the defendant for rape committed upon the prose- 
cutrix prior to February, 1892, neither the pres 
ence nor the absence of consent would have been 
material, and the Statute of 
have been five years instead of two (Cr. Code, 
§ 142). As they did not do so, but proceeded 
against him for another crime, quite distinct in 
theory and nature, they must be limited to that 
crime and cannot be allowed to add an element 


Limitations would 


irom another offense in order to avoid the Statute 
of Limitations. It follows, therefore, that accord 
irg to the testimony of the prosecutrix, her seduc- 
tior. was accomplished on the 2d of August, 1891, 
or more than two years before the indictment was 
found. It is true that subsequently, and within the 
period of two years, there were further acts of 
intercourse based on concurrent as well as priot 
promises to marry. We think, however, that a 
woman can be seduced but once, at least under the 
statute in question, and that the first voluntary act 
on her part, after she is able to understand its 
nature and comprehend its enormity, is the only 
ene in which she can participate as a victim. In 
Cook vy. People (2 T. & C. 404), the indictment 
contained two counts for seduction under promise 
of marriage, one charging the offense to have 
Leen committed July 2d, and the other August 
reth. 
“An important requisite to the offense charged 
is, that the female against whom it is alleged to 
lave been committed shall have been of a pre- 
viously chaste character. The requisition of the 
statute, it is held, relates not to the reputation of 
the prosecutrix, but to her actual condition, and 
requires absolute personal chastity. It is, there- 
fore, impossible that the offense be twice com- 


In reversing the conviction the court said: 


mitted against the same female. If she has once 
consented to and willingly permitted sexual inter- 
course with herself, she no longer possesses tat 
chaste character required by the statute as an es- 
sential ingredient of the offense.” In another 
case, where the illicit intercourse between the 
prosecutrix and the defendant began four or five 
years before the indictment was found, and con- 
tinued until within two years of that date, it was 
held not to be a case of seduction within two 
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years previous to the finding of the indictn:ent 
and not to be within the statute. The court said: 
“If the illicit intercourse began four or five years 
beicre the indictment, and continued until within 
two years, the jury should have found for the 
defendant on the question of seduction within two 
years. It would be a rather loose construction oi 
the statute to hold that a woman who has cuon- 
taued in the practice of fornication with a man 
jor four or five years, and up to the time she 
prosecutes, had been seduced within the last two 
years. The counsel tor the prosecution on the 
trial seems to have supposed the commission of 
the crime might be charged, as it were, with a 
continuance for several years, or that each occa- 
sion was a first seduction. * * * But seduction 
and the act of illicit intercourse, under certain 
circumstances, complete the crime, and such a 
construction is hardly within the spirit of the act, 
which was not intended to punish illicit cohabita- 
tion, but the seduction of a virtuous female under 
a promise of marriage’ (Safford v. People, 1 
Parker Cr. Rep. 474, 480). In a case that arose in 
the State of Michigan, under similar statute, it 
appeared that illicit intercourse was had between 
the parties at short intervals and as opportunity 
offered, and it was held that, to warrant a convic- 
tion of seduction for the second or third, or later 
acts, there should be clear and satisfactory proof 
of reformation, and that the burden of proof in 
that regard was upon the prosecution (People v. 
Clark, 33 Mich. 112). 

Our statute does not punish seduction gener- 
ally, but only when it is committed under promise 
of marriage, upon an unmarried woman of “ previ- 
Chaste character, as thus 
used in the statute, does not mean reputation for 
chastity, but actual personal virtue (Kenyon v. 
People, 26 N. Y. 203, 207). As was said in the 
case cited, “the female must be chaste in fact 
“the legislature could only 
have meant personal qualities that make up the 


ous chaste character.” 


when seduced,” and 
real character; or, as was said in another case, 
‘must be actually chaste and pure in conduct 
and principle, up to the time of the commission of 
the offense’? (People v. Carpenter, 8 Barb. 603, 
608). The same words used in a statute upon the 
same subject in another State were held to mean 
the “real moral qualities” of the woman, or her 
“ character in its accurate sense and as signifying 
that which” she “really is” (State v. Proger, 49 
lowa, 531, 532). 

The only answer made by the learned counsel 
for the People to the fact that the prosecutrix had 
surrendered her chastity more than two years 
before indictment found is that she was not within 
the age of consent, and that hence her acts.were 
not unchaste. This argument would have the 
same force even if the previous intercourse had 
not been with the defendant, but with some third 
Under the present statute, it would apply 


she 


person. 


to a female eighteen years of age, although she 











could have made a valid will of personal property 
at the age of sixteen (L. 1867, ch. 782; L. 1895, 
ch. 400). Her favors might be common to all, yet 
she would be chaste by operation of law. Impure 
in fact,she would be pure by statute; a Lucretia in 
the State of New York, but a Messalina every- 
We do not think that the legislature 
meant constructive chastity when it said previous 
chaste character, but that it meant chastity in fact, 
according to the popular sense of that word. 
Character pertains to the person and is the dis- 
tinguishing mark of what the person is. It is not 
founded on presumptions of law, but on good 
conduct and pure thoughts, and only one who is 
morally and physicaliy pure can be said to have a 
chaste character within the meaning of the statute 
under consideration. 

It is insisted that unless there is a fixed standard 
by which it can readily be determined when con- 
sent will indicate unchastity, such doubt and con- 
fusion will arise as may lead to injustice. We 
think, however, that an ironclad rule applied in- 
tlexibly to all females under a given age would be 
It might lead to the 
presumption that a _ prostitute was 
chaste, simply because she was young, while the 
same presumption would not extend to an older 
person, whose feeble mind and ignorance of evil 
The safer 
course is to leave the question of capacity to con- 
sent where, as we think, the legislature in this 
class of cases has left it to the judgment of a jury, 
guided by evidence showing the intelligence of the 
subject and her ability to distinguish right from 


where else. 


harsh, unequal and unjust. 


conclusive 


called for the protection of the law. 


wrong. 

For these reasons we think that the defendant 
convicted, that the judgment 
should be reversed, and, as the facts cannot be 
changed, that the indictments should be dis- 
missed. 


was unlawfully 


O'Brien, J. — (Dissenting.) —I dissent on the 
ground that unchastity within the meaning of the 
statute cannot be imputed to a female in conse- 
quence of intercourse involving the crime of rape, 
whether that crime was the result of violence or 
actual or legal incapacity to consent. The fact 
that the capacity to consent has been enlarged by 
statute furnishes a good reason for the repeal or 
modification of the statute defining seduction; 
but so long as the statute remains as it is the age 
limit for consent concludes the courts. 

All concur with Vann, J., for reversal, except 
O’Brien, J., who reads memorandum of dissent. 

Judgment reversed. 


_—— >- 


A lawyer at Stratford, Ont., whose sign read 
“A. Swindle,” was advised by a friend to have his 
first name spelled out in full — Arthur, or Andrew, 
or whatever it might be. He didn’t follow the 


advice, however. His first name is Adam. 
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adiotes of Cases. 

The Supreme Court of the United States has 
recently declared, that when a criminal convicted 
by a State court escapes and becomes a fugitive, 
pending his appeal to the State Supreme Court, it 
is competent for that court to order the dismissal 
of the appeal unless he shall surrender himself or 
be recaptured within sixty days; and the dismissal 
of the appeal at the end of the sixty days is not a 
denial of due process of law. (Allen vy. State of 
Georgia, 17 Sup. Ct. Rep. 525.) 


In State v. Namias, decided by the Supreme 
Court of Louisiana, in April, 1897 (21 S. R. 852), 
it was held that an ordinance of the city of New 
Orleans prohibiting all sales in the public markets 
after 12 M., except fruits and meats in limited 
quantities, and prohibiting the sale of fruits, vege- 
tables and other articles of food within six squares 
of the public markets by peddlers, is constitutional 
and valid. The appeal was by a peddler prosecuted 
for selling fruits and vegetables within six squares 
of a public market. 


Phe result of an autopsy on the body of one for 
whose death an action is brought is not privileged 
under a statute (Code Civ. Prof. Cal. § 1881, subd. 
4), which provides that “a licensed physician or 
surgeon cannot, without the consent of his patient, 
be examined in a civil action as to any informa- 
tion acquired in attending the patient which was 
necessary to enable him to prescribe or act for the 
patient.” “ A dead man is not a‘ patient,’ capable 
of sustaining the relation of confidence towards his 
physician which is the foundation of the rule given 
in the statute, but is a mere piece of senseless 
clay, which has passed beyond the reach of human 
prescription, medical or otherwise.” (Harrison v. 
Sutter St. Ry. Co. [Supreme Court of California], 
47 Pac. Rep. 1019.) 


In an action by James N. Sickles, as administra- 
tor, against the New Jersey Ice Company, to re- 
cover damages resulting from the death of 
Winfield F. Sickles, the New York Court of 
Appeals has reversed judgment given below for 
the plaintiff. The company was engaged, in the 
winter of 1893, in harvesting ice from the Hudson 
river, at Stuyvesant Landing. Its ice-house was 
located upon the banks of the river, and was about 
The plaintiff's intestate, a boy 
breaking 


350 feet in length. 
of thirteen 
through newly-formed ice in front of the ice-house 
while skating. The court holds, in an opinion by 
Judge Haight, that if one familiar with the situa- 
tion skates upon the ice newly formed, over a cut- 
ting from which the original ice had been removed 
by the company only three days before, to his 
knowledge,and guarded,at the timeand previously, 
to his knowledge, on only three sides, by lines of 
bushes, commencing some distance from the shore, 
and not running on the shore side fronting the ice- 


years, was drowned by 











house, and the new ice turned out to be only 
three-quarters of an inch thick, and the skater 
breaks through, he is guilty of contributory neg!i- 
gence, which will prevent a recovery of damages 
from the ice company, on the ground of its negli- 
gence. The court holds that the doctrine that 
a traveler on a city street may, without negligence, 
rely on the assumption that the municipality has 
performed its duty in keeping the street safe, is not 
applicable to a skater on a water highway, as 
against one having the right to cut ice therefrom. 


An interesting decision relating to the liability 
of restaurateurs for overcoats stolen from guests 
was rendered by the Appellate Division of the 
New York Supreme Court, first department, r 
cently. The appeal was from a judgment of a 
District Court, awarding Harry Appleton $35, the 
value of an overcoat, which he intrusted to a waiter 
in the Presiding Justice Daly 
said in his opinion: “The case shows that the 
waiter took the hats and coats of the party when 
they entered the restaurant and sat at the table, 
and, under the circumstances, it may be inferred 


Harlem Casino. 


that it was within the scope of his duty to do so 
The master would be liable for any neglect to 
safely care for such articles. Guests invited to sit 
and eat at tables must be expected to remove and 
lay aside their hats and wraps, and the defendant 
was bound to provide a reasonably safe place for 
them.” 


Christopher Martin, a milkman, was the owner 
of a number of cows, which he was driving on 
King’s Bridge road. At the crossing two of the 
cows were struck and killed by a New York Cen 
tral train. In a suit against the railroad company 
by Martm, in the Tenth District Court, for the 
value of t1e cows, the jury gave a verdict in his 
Tie justice had charged the jury that the 
statute imiposes upon a railroad company the duty 


lavor. 


of fencing its road with sufficient fences to turn 
cattle, and that, aside from the statute, a railroad 
passing through a district in the nature of a village 
was under an implied duty to construct a_suffi- 
cient obstruction across highways or roads. The 
Appellate Term has reversed the judgment, hold- 
ing, by Justice McAdam, that as a failure to keep 
up fences was not the proximate cause of the kill- 
ing of the cows, that portion of the charge relat 
ing to fences was irrelevant, and the instruction 
that the defendant was under a duty to construct 
obstructions across the highway where the acci 
dent occurred was erroneous. “If the justice,” 
Justice McAdam said, * had submitted the ques 
tion of negligence to the jury, leaving them to de 
termine it from all the circumstances of the case, 
the absence of gates or obstructions, of a flagman, 
of warning of any kind, the rate of speed at which 
the train was going, and the degree of care taken 
or omitted by the respective parties on this particu 
lar occasion, a question different from the one 
before us would have been presented.” 
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WISE WORDS TO YOUNG LAWYERS. 


T the commencement of the Albany Law 
A School, on the evening of June 3d, the ad- 
dress to the graduates was delivered by the Hon. 
D. Cady Herrick, of Albany, associate justice of 
the Supreme Court, Appellate Division, third de- 
partment. The ALBANy Law JouRNAL takes 
pleasure in publishing the address in full, and com- 
inends its careful perusal to every young lawyer in 
the land who seeks to win place and profit in his 
chosen profession. Judge Herrick said: 

Gentlemen of the Graduating Class: 

I congratulate you that you have advanced suc- 
cessiully so far in your efforts to enter into an 
ancient and honorable order. If you have hon- 
estly and earnestly pursued your studies thus far 
you should have no great difficulty in passing the 
examination which will permit you to enter upon 
the practice of your chosen profession. 

There are no elaborate ceremonies to herald 
your entrance to the bar, no addresses made, no 
advice given, so that perhaps it may not be amiss 
here, upon the threshold of your professional life, 
to make a few suggestions and offer a little 
friendly advice. 

If your aim in life is merely the accumulation of 
money, or to escape laborious effort and toil in 
your way through life, stop right where you are. 
There are few callings or pursuits where the same 
ability, industry and perseverance will not yield 
greater pecuniary returns than the bar. Better 
start in life as a day laborer than enter the profes- 
sion merely for what is to be gained from it in 
dollars and cents. While some accumulate large 
fortunes, yet, compared to the total number of 
practitioners, they are few and far between. But 
to those who desire to make their way in the 
world by purely intellectual effort, who enjoy the 
contlict of mind with mind, and who can, without 
shrinking, look forward to years of unremitting 
mental toil and labor, not ceasing with the going 
down of the sun, nor measured by any eight-hour 
statute, who are content to receive moderate pecu- 
niary returns, there is no profession like that of 
the bar. Like all callings, it can be and is prosti- 
tuted and abused, but none can be more honorable 
and useful. And the man who endeavors to make 
his professional career an honorable and_ useful 
one, even though, through lack of ability or from 
mischance, he misses reaching its higher walks, 
will obtain an honorable standing among his fel- 
low-men and enjoy the respect and confidence of 
the community in which he lives, rewards more to 
be desired than wealth without them. 

Moderate abilities, coupled with great industry 
and absolute integrity, will insure you a moderate 
competence, and even open to you great oppor- 
tunities for public trusts and honors. To the man 


of superior abilities great possibilities are opened. 

I will assume, however, that you have deter- 
mined upon your career, have passed your final 
examinations, and been licensed to practice. Do 





not think your time for study has ended, and that 
you have only to wait for business, and do not be 
discouraged because clients do not flock to your 
office. Some one has said that it is one of the 
merciful dispensations of a Divine Providence that 
a young lawyer's clients are few and far between, 
in order to give him time to learn something about 
his profession. 

While waiting for clients to come is the time 
for earnest thought and study. It is the period in 
your life jor “* moderate living and high think- 
ing.” It is the time to lay broad and deep the 
foundations of your professional career; it is the 
time of waiting; the opportunities it affords to 
of law. It will be time enough to study cases 
when your clients come. Make the most of this 
time of waiting; the opportunities it affords to 
equip yourself for the higher branches of the pro- 
fession, and its great responsibilities will never 
come back to you. 

Do not make the mistake of thinking that it will 
be time enough to equip yourself when the case 
comes and the occasion arises for the use of your 
knowledge. It has frequently happened that the 
case and the opportunity has been presented to a 
lawyer to establish his reputation upon a firm 
foundation, but from lack of a broad knowledge of 
his profession he has failed to realize its possibili- 
ties, and his chance has gone, never to return. 

To carry on this work you must have books. 
Most of you will enter the office of some lawyer to 
whose library you will have access, but do not 
depend entirely upon that; begin early the crea- 
tion of your own library; put all the money you 
can scrape together into books. Buy few text- 
books, and let them be of the standard authors, 
upon the leading subjects, and the last editions. 

Commence early the collection of reports. Buy 
those of your own State first. 

Senator Matthew Carpenter, one of the great 
lawyers of the last generation, in an address to the 
graduating class of the Washington Law School, 
advised them to get Barbour’s Reports; to buy, 
beg, borrow or steal them, but by whatever means, 
to get them; that they were a library in them- 
selves; that in them they would find ingeniously 
reasoned decisions upon every side of every ques- 
tion, and that no matter upon what side of a ques- 
tion they were employed, they would find in Bar- 
bour’s Reports a decision to support their con- 
tention. 

I am not prepared to say that there are not 
other reports of this State that deserve the same 
commendation for the same reasons. 

Do not, in your efforts to fit yourself for your 
future career, confine yourself merely to the law; 
the lawyer whose knowledge is confined solely to 
that to be found between the covers of law books 
is only partially fitted for his profession. He may 
become a sharp, keen, acute practitioner, but al- 
ways a narrow one; he may know the letter of the 
law, he will not fully realize its spirit; and upon 
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large questions will fail to meet the demands made 
upon him. There is no branch of knowledge that 
comes amiss to the lawyer. 

Everything that concerns the affairs of men 
sooner or later touches the law, and needs the 
lawyer. 

Of course, it is not to be expected that you will 
master all branches of knowledge, or all profes- 
sions. The human mind is not adequate to such 
a task; and when you get a case that requires spe- 
cial scientific or professional knowledge, you can 
secure the assistance of a specialist, but it may 
well be that without any general knowledge of a 
subject you will not appreciate that it enters into 
your case, or realize that you need the assistance 
of a person learned in that particular branch o! 
knowledge until it is too late. 

Let the creation of your law library go hand in 
hand with that of a general library. 

But in your study of books do not become a 
recluse. The study of men is of just as much 
importance as the study of books. 

Learn to know them and their pursuits, and all 
the phases of human nature. Acquire a knowledge 
of business and of public matters. The successful 
lawyer must, in these days, be a man oi affairs. 

The all-round lawyer must not only be a war- 
rior to fight his clients’ battles, he must also be an 
adviser, a negotiator and a diplomat. 

The preparation, trial and argument of cases is 
but a portion of a lawyer’s business. He must be 
prepared to advise in business affairs, to negotiate 
the settlement of controversies. The reputable 
and skilful lawyer does not promote, but com- 
poses, contentions. 

Some of our greatest and most prosperous law- 
yers seldom or never appear in court. Great legal 
victories are frequently won, not in court, but in 
the office, where diplomacy and skill in handling 
men and measures preserve reputations, save fami- 
lies from disruption, keep great business houses 
from wreck and ruin, harmonize conflicting and 
contending interests, and make possible the com- 
binations of men and capital necessary to carry 
forward the great commercial enterprises of the 
age. 

These things require not only legal learning 
and ability, but a knowledge of men and affairs, 
and frequently a fineness as delicate as the touch 
of a woman. 

It is lawyers possessing these qualifications that 
are sought by the great corporate and business 
interests of the country. 

Those interests are generally in the hands of 
men of a high order of ability; when they require 
legal assistance they want the best. They possess 
the intelligence to understand and appreciate abil- 
ity in others, and they are willing to pay for it. 
The result is that our best legal talent is rapidly 
drifting into the almost exclusive employment of 
the great corporate and commercial interests of 
the country. 








I have advised you to acquire a knowledge of 
public affairs. Il mean something more than 
merely reading about them. Take an active part, 
so that you will acquire a practical knowledge. 

First, because good citizenship demands it. 
I'very citizen owes some service to the State. 

The better trained and educated a man is, thie 
higher that duty becomes, and the more valuable 
the service he can render. 

In this country the man who does not take an 
interest in public affairs is not a good citizen, and 
is not fit for public service either upon the bench 
or elsewhere. The more intelligent and active an 
interest he takes, and the more vigorous and ro 
bust a personality he becomes, the better fitted hx 
is for high positions of public trust and honor. 

Second — Take a part in public affairs for your 
own benefit. It enlarges your ideas; it makes you 
a broader man. It gives you a new and large: 
conception of law and the statutes. 

It will give you a greater knowledge of men 
and of the springs of human action, which will be 
invaluable, particularly in the trial and argument 
of cases. 

It will also greatly enlarge your acquaintance 
from which to draw business. 

But be careiul, very careful, not to become too 
much absorbed in politics; it is a seductive pursuit, 
and its pleasures and enjoyments continue to 
allure long after all other amusements have be 
come stale and flat, and unless held firmly in hand 
it is well calculated to wreck your professional 
career. The law is a jealous mistress, and will not 
permit devotion to any other shrine. 

Still, public service and high legal standing are 
not incompatible. 

Almost every chief justice and lord chancellor of 
England, and most of the judges of the first class 
in this country, have taken an active part in public 
affairs before their elevation to the bench, and 
such participation has only the better qualified 
them for their high duties, and rarely, very rarely, 
has partisanship swayed their rulings. 

Lawyers stood in the forefront of every struggle 
for English liberty, and in our own country, from 
Adams and Otis to Lincoln, have been leaders in 
every battle for human rights, and are still ren- 
dering valuable, voluntary, unbought service to 
the State and nation. 

While, therefore, as good citizens, as well as for 
your own advancement, I advise you to take an 
active part in public affairs, do not do so for the 
sake of obtaining office. 

Take no office except strictly in the line of your 
profession, unless under very exceptional circum- 
stances. Except to escape starvation, do not seek 
for or accept any political clerkship. Do not be 
a seeker for political business. If it comes to you 
voluntarily, is honorable, and the compensation 
iair, well and good; but do not seek it. In doing 
so other and more lasting clientage is lost; you 
become more and more dependent upon it, and 








of 


SS 


1d 
ad 








THE ALBANY LAW JOURNAL. 401 











- © 


| know of no more contemptible figure in the pro- 
fession than the legal political bone hunter. 

But let us return to our studies. While fitting 
yourself for your professional career, do not fail to 
qualify yourself to present cases to courts and 
juries. Of course, much of that ability comes only 
irom practice and experience, but much also can 
be acquired by previous thought and preparation. 

It has always been a matter of surprise to me 
that in the two professions, the law and the min- 
istry, where the ability to present their views in 
the strongest possible manner is of such great 
importance, so little attention is apparently given 
to the art of public speaking. There is an impres- 
sion, | know, with many people, that oratory has 
ceased to be effective. This, I think, is a mistake. 
The style of oratory which is effective has perhaps 
changed; the people are better read and more in- 
telligent, and it requires greater knowledge and 
skill to convince or move them, but clear and per- 
suasive oratory is just as effective as ever. 

It has been said “that the orator is born, 
not made,” and while you may not have that 
heaven-born fire and genius, still much may be 
done by study and practice to make you a power- 
ful and persuasive speaker. 

Study to be clear in your statements of law and 
fact, and bear in mind always that you cannot 
make a clear statement unless you have a clear and 
perfect understanding of the matter yourself. 
Make your statements in clear, precise, simple 
English; use small words when possible. 

In arguments before courts, when you have 
made a perfectly plain, full and clear statement of 
the facts, your case is more than half argued. 

Avoid all mannerisms and affectations. Speak 
easily and naturally. The highest art is to conceal 
the art you are employing. 

Speak as if you were dead in earnest, and meant 
and believed every word you said. In the vast 
majority of cases there is no occasion for splendid 
rheteric or declamatory display; indeed, they 
would be out of place. 

The advocate who wins the verdicts is the one 
who makes himself the thirteenth juror, and in 
plain, earnest, simple Anglo-Saxon, with no ap- 
parent arts of oratory, satisfies the remaining 
twelve that his side is the right side. 

This art was perhaps possessed in the greatest 
perfection by Scarlet, afterwards Lord Abinger, 
one of the most effective jury lawyers ever known 
at the English bar. He was a contemporary of 
Lord Brougham, who had a world-wide reputa- 
tion as a great orator and advocate. This story is 
related of them: An English farmer, who had been 
attending a circuit, in speaking of the trials that 
had there taken place and the lawyers engaged, 
said: “ Brougham is the man for my money; 
he is a great orator, an eloquent man, and if 
| ever get into trouble he is the lawyer that 
[ want.” “ But,” said one of those present, “I 
see that you decided against Brougham in all the 





cases he was in, and in favor of Scarlet.” ‘ Oh,” 
said he, “that is all right. Scarlet is a nice man, 
and he chanced to get on the right side in all those 
cases, and we had to decide with him.” Scarlet 
had made himself the thirteenth juror. 

If you expect to become trial lawyers, or to 
argue your own cases, you must assiduously culti- 
vate this art of public speaking. It is absolutely 
necessary in those branches of the profession. 

It is surprising how few really good trial law- 
yers we have. I do not speak of first-class trial 
lawyers, because men of the first class are few and 
far between in every profession, calling or busi- 
ness; but the moderately good trial lawyer is rare, 
and there is hardly a bar in the State but what has 
room for one or more lawyers who can present 
cases to courts and juries with ability and skill. 

I have not the time to give you my ideas as to 
what constitutes a good trial lawyer, or as to how 
you should study and practice to make yourself 
one; I can only say, do not despise the day of 
small things. Take hold of the smallest cases that 
are brought to you, and exercise all your skill and 
arts upon them. Do not refrain from going into 
the lower courts; make them your training 
schools. The old country justices’ courts were the 
training schools for the greatest trial lawyers and 
advocates this country has ever known. 

Prepare your cases thoroughly. Make yourself 
master of all the facts and the law in your case, so 
that you know more about it than any other 
human being. Thorough preparation upon both 
the law and facts is one of the greatest secrets of 
success. 

In preparing upon the law, either to advise your 
client or for your brief for the court, strive to be 
intellectually honest — honest with yourself. By 
that I mean, do not permit your desire to assist 
your client or your case warp your judgment as to 
principles or color your opinion as to what a case 
has really decided. Strive to find out what the 
law really is, not what it is the interest of your 
client to have it —that is the only way to become 
a safe adviser. 

In starting out in your professional career, be 
careful and guarded in your conduct towards your 
brethren in the profession. Do not acquire the 
reputation of being a sharp practitioner. Let your 
simple word be as good as your oath or written 
stipulation; do not depend upon tricks to over- 
reach or obtain advantage of your adversary. Be 
sharp, keen and acute to detect and prevent im- 
positions upon you or your client; but do not de- 
pend too much upon mere sharpness or keenness 
to advance your own causes. 

Be absolutely candid with the court; do not at- 
tempt to mislead it. Remember you are one of the 
officers of the court whose duty it is to assist it in 
ascertaining the truth; it has a right to rely upon 
you, and will until you prove untrustworthy. 

The lawyer who is not candid with the court, 
who attempts to deceive or mislead it, soon be- 
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comes a marked man. He may continue to be 
treated pleasantly and courteously, perhaps with 
that extreme courtesy that sometimes marks the 
lack of cordiality, but his every word and act is 
watched and scrutinized; nothing is taken upon 
trust; and while his client is not consciously per- 
mitted to suffer, yet his services have become prac- 
tically valueless to that client. 

While it is the duty of the courts to mete out 
justice irrespective of persons, that applies more 
particularly to the causes and the clients, and not 
It is natural that the man of great 
learning and industry, who understands and thor- 
oughly prepares his cases, who is honest and can- 
did with the court, should have, and deservedly 
have, great weight with it. Ability and high char- 
acter are entitled to and will receive, correspond- 
ing weight and consideration in whatever forum 
they appear. 

The man who gains the reputation of being 


to the counsel. 


sharp and tricky seldom advances to any high 
position in the profession, but spends his days as 
he begins his professional career, to use the words 
of Sheridan, “ picking up small fees and impu- 
dence,” and never reaches the higher grades of the 
profession and the accompanying emoluments and 
honors. 

In all your acts and dealing so conduct your- 
selves that you will not be ashamed to have any 
of them exposed to the full blaze of public scrutiny 
and criticism. 

The 
from time immemorial the lawyer has been the 
subject of ridicule and abuse, and it is, therefore, 
so much the more important that not only in his 


profession is much misunderstood, and 


professional life, but in his daily walk and con- 
duct, he should so conduct himself as not to give 
just occasion for reproach. 

No matter how upright he may be, he cannot 
escape calumny, but he can avoid just cause for it, 
and sooner or later the community will recognize 
the rectitude of his life. 

Never commence an action you think 
your client ought of right to succeed. In the de- 
fense of an action a different course is permissible, 
and so long as you do not pervert or suppress tes- 
timony, you can properly assist your client in pro- 
curing the opinion of the court or jury as to his 
rights and duties, and not usurp their functions 
yourself. Every man has a right to his day in 
court, and the right of counsel to present his side 
of the controversy. 

Never lend yourself to any scheme for making 
money out of any person's lapses from virtue or 
morality. The only place for the lawyer who as- 
sists the blackmailer share with him the 
felon’s cell. 

While it is the custom of the ignorant and 
thoughtless to malign and abuse the profession, 
yet the very persons who do so do not hesitate, 
when in trouble or difficulty, to fly to some mem- 
ber of the profession which has been the subject of 
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their abuse, and confide their troubles to him, un- 
fold to him the innermost secrets of their lives, 
and place fame, good name, fortune, and even liie 
itself, in his hands, feeling and believing that the 
trust will not be betrayed, and that the fidelity of 
the lawyer thus employed can be absolutely relied 
upon. 

There is no class of men, either professional or 
otherwise, that have so many, vast and 
interests committed to their fidelity, and where so 
iew betray the trust. ‘ 

I hope that it is unnecessary to impress upon 
you the duty of absolute fidelity to your clients. 

Lord Brougham, upon the trial of Queen Caro 
line, made this declaration as to the duty of an 
advocate to his client: 

“An advocate, in the discharge of his duty, 
knows but one person in all the world, and that 
person is his client. To save that client by all 
means and expedients, and at all hazards and costs 


varied 


to other persons, and, among others, to himself, is 
his first and oniy duty; and in performing this 
duty he must not regard the alarm, the torments, 
the destruction which he may bring upon others. 

* Separating the duty of a patriot from that oi 
an advocate, he must go on reckless of conse 
quences, though it should be his unhappy fate to 
involve his country in confusion.” 

I think it is the consensus of professional opin 
ion that Lord Brougham, in the heat of contlict 
and in his desire to let it be known that the de 
fense was not to be intimidated by the king, went 


too far. 

The means and expedients resorted to to save 
your client must be neither dishonest nor dishon 
orable; neither must you sacrifice the innocent to 
save your client or your cause, and your duty as a 
patriot is superior to your duty as an advocate. 
With these limitations, it seems to me the defini 
tion | have quoted as to the duty of an advocate 
may be accepted, with this addition, that under no 
circumstances are you to reveal the confidences of 
your client without his consent. They are his 
secrets, not yours; and should be regarded as 
sacred as the revelations at the confessional. 

This obligation exists not only while the rela 
tion of counsel and client continues, but after it 
ceases, and is to be carried inviolate to your grave. 

These suggestions, trite and commonplace, to 
the old lawyer, | trust may be of some little use 
to you, in calling attention to what you may use- 
fully employ yourself about in the waiting years 
of your professional life, and also your obligations 
and duties from the beginning to the end of your 
career. 

In closing, let me say, enter upon your profes 
sional career as you should upon the trial of a 
Having, after careful thought and prepara 
tion, determined upon your course, enter it not 
timidly or half-heartedly, but cautiously and pru- 
dently, firmly and and fearlessly, and if you do not 
achieve success, you will, at least, deserve it. 


cause. 
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lo the Editor of the Albany Law Journal: 

In response to your invitation, conveyed through 
the librarian of our Supreme Court, I propose to 
give you some notes from time to time from this 
remote little island, on such topics as may pos- 
sibly be of some interest to your readers. The 
\LBANY Law JouRNAL has its readers even here, 
and, I need hardly add, it is a welcome visitor 
wherever known. But for your invitation I should 
have thought we are too insignificant a people to 
be of much interest to the bulk of your readers. 
Of this, however, you should be the best judge. 

In the last general election a good deal was 
heard about bribery, but, then, it is not bribery 
of individuals, but of constituencies, in the shape 
of promises and appropriations of public money 
for local works. But bribery in another form, 
namely, by the bestowal of government “ billets,” 
is, I regret to say, rapidly becoming a matter of 
course amongst us; and, as a natural consequence, 
we are drifting into acquiescence in that most de- 
To the 
victors the spoils,” with which you Americans 


testable practice expressed in the maxim, “7 
are commonly supposed to be so familiar. This 
comes of being a progressive democracy, and, I 
assure you, we rather plume ourselves on our pro- 
gressiveness! Some amongst us think all our 
progress is downwards; but, then, are there not 
in any community people who would like simply 
to stand still! Like Huxley’s Irish carman, if we 
are not going in the right direction, we are at any 
rate going at a great pace — and is not that better 
than standing still? 
The third session of our parliament has closed - 

a parliament that has signalized itself by the 
volume of the legislation passed. Indeed, the 
legislative activity of our parliament is truly won- 
derful, and, T must add, to many amongst us 
somewhat alarming. During its three sessions of 
about four months each the number of bills intro- 
duced was 546. Of these 272 were passed, and the 
rest were disposed of in various ways, the larger 
number being slaughtered in the annual “ Mas- 
sacre of the Innocents,” whilst a fair proportion 
were either killed with kindness by the upper 
house or were ignominiously kicked down stairs. 
\s you may gather from the list IT send you of 
hills introduced last session, our acts and bills 
deal with all conceivable, and even with some in- 
conceivable, subjects, and largely with constitu- 
tional and legal matters, but especially, as you will 
observe, with social subjects. Indeed, we are 
rather proud of our achievements in legislation on 


social subjects, and, whatever else may be said of 
it. this is by far the most interesting part of our 
luxuriant crop. Whether it will be very profitable 
remains to be seen. The harvest is not yet! 

We trv legislative experiments on constitutional 
and social subjects with the utmost lightness of 
heart, and the promoters of this class of legislation 





are rather pleased and flattered that New Zealan 

should be regarded, by the rest of the civilized 
world, as a sort of laboratory for trying all kinds 
of social experiments; and their equanimity is not 
likely to be disturbed by such criticism as that of 
M. Pierre Leroy-Beaulieu, in a recent number of 
the Revue De Deux Mondes. For is not he 
merely a benighted Frenchman? You imagine 
that you beat creation in some things, but in 
social legislation we are in the van of civilization! 
I shall be glad to give your readers some informa- 
tion on these subjects if you wish it, but for the 
present I propose to confine myself to the more 
strictly legal subjects. Not being “ cabin’d, 
cribbed, confined,” by a written Constitution, as 
you are, we are at liberty to play all sorts of 
cantrips with constitutional subjects, and we are 
not slow to exercise our freedom. As a proof of 
this, may I state that three years ago we admitted 
women to the franchise. The late parliament was 
the first elected on this universal suffrage, and to it 
we owe the social and socialistic legislation §re- 
ferred to. But another remarkable fact about this 
most “liberal” and socialistic parliament is that 
it should have also proved to be the most sub- 
servient to the will of the leader of the Liberal 
party for the time being, who happens to be a man 
of great native ability and determination of char- 
acter, although having but slight education. 

I notice that, in a recent number of the North 
American Review, Paul Blouet (Max O’Rell) 
states that the women’s franchise in New Zealand 
led to such an intolerable tyranny that the act 
granting the suffrage to women was repealed in 
six months! If this is to be considered a fair 
sample of the kind of “information” Monsieur 
Blouet serves up for his readers, the bulk must 
be worth very little. Needless to say, the act has 
not been repealed. We would not (yet) repeal it 
if we could, and we could not if we would. This 
is a kind of argumentum cx necessitate that might 
have occurred to M. Blouet. The unfortunate 
thing about experiments of this kind is that they 
cannot be undone. “ You cannot correct a wrong 
subtraction by doing your addition right.” T 
would not, however, have it inferred that there is 
any general consensus of opinion amongst those 
who favored the women’s franchise that a mistake 
has been made in granting it. It were premature 
to come to any conclusion on the subject. 

One of the acts passed by our parliament is one 
opening the legal profession to women. In this 
you set us an example a good many years ago, 
and the change met with comparatively little op- 
position here. Our elective house shows great 
jealousy of the legal profession as being a ‘ 
corporation,” and the tendency is to throw the 
doors open to all comers, and to make the en- 
trance as easy as possible. Whilst amongst you 
there is, as T learn from your files, a movement in 
the direction of raising the standard, with us the 
tendency is entirely in the opposite direction. 
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And this in a country that devotes large sums to 
the advancement of secondary and university edu- 
cation! Last session an act passed the house hav- 
ing for its object to dispense with Latin as a 
subject of examination, but it was thrown out in 
the legislative council (upper house). 

One of the remarkable proposals ever 
submitted to our parliament was a bill introduced 
into the upper house by the late attorney-general. 
The purpose of this bill was to introduce into our 
judicial system the practice 
your States of forbidding the judge who presides 
at a jury trial from commenting on the evidence! 
The gentleman who introduced it was to all ap- 
pearance in earnest, for he made the attempt in 
two parliaments: but he was not able to give any 
good reason for the proposal. Two of our judges 
wrote very able brochures against the bill, and we 
were indebted to your volumes in our library for 
information on the subject, and also to Dillon's 
“Lectures on English and American  Juris- 
prudence.” We are not likely to hear any more of 
this strange proposal. 

In my next I shall give some particulars regard- 
ing our judicial system and law generally.. 

J. MacGrecor. 


most 


in vogue in some of 
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English Aotes. 


The average cost of criminal prosecutions in 
England at present is £33 each. 

The bar has successfully urged its claim to ac- 
commodation to view the jubilee procession. The 
lord chancellor has secured 180 seats, which are to 
be balloted for. By common consent of the four 
Inns of Court, the work of distribution has been 
undertaken by the general council of the bar, on 
the suggestion of the lord chancellor. 

The decision of the house of lords in the Gas- 
float Whitton gives the imprimatur of the supreme 
tribunal to the proposition that the only subjects 
of salvage are a “ship,” her cargo, her apparel, 
wreck, and, by statute, passengers’ lives, and that 
structures such as gasfloats, which cannot be 
turned to the ordinary purposes of navigation, are 
not “ships” within the meaning of this definition. 

It is settled law that a solicitor has an implied 
authority to compromise an action in which he is 
retained for one of the parties. Even when the 
settlement has been made in violation of the 
client’s prohibition, it has been held that the latter 
is bound, provided that the other party has acted 
bona fide and without notice of such prohibition, 
though, of course, the solicitor is in such cases 
liable to the client for his breach of duty. As re- 
gards the power of a solicitor to settle a claim 
before the issue of a writ which he is retained to 
prosecute, there has hitherto been little authority. 
The only reported case bearing directly on the 
point seems to be Duffy v. Hanson (16 L. T. 





[N. S.] 332), in which Mr. Justice Willes ruled at 
Nisi Prius that a compromise entered into before 
the issue of a writ by an attorneys’ clerk was not 
binding on the client. The Court of Appeal has 
just held that the same rule applies where a solici- 
tor before action brought accepted a small sum in 
discharge of his client’s claim without the latter's 
sanction. Why the issue of a writ should make a 
difference in the authority of the solicitor is by 
It is, however, unsatisfactory 
that a client should ever be bound by a compro- 
mise made without his knowledge or approval, 
says the London Law Journal, and for this reason 
the decision of the court is a welcome one. 


no means obvious. 


The Press Association's Liverpool correspond 
ent states that Joseph Hollis Yates, solicitor, who 
was sentenced at Liverpool Assizes, on the 21st 
inst., to penal servitude for life for various frauds, 
had a much more daring and gigantic scheme on 
hand, which was frustrated by his arrest. In 
Col. Blake, an English military officer on duty in 
Ireland, eloped withand married a handsome young 
Irish girl of humble parentage. At his death Col 
Blake left the bulk of his property to his wife, a leg 
acy of £10,000 going to Mr. Gladstone. The widow 
died intestate in 1876,in London,and left no family. 
No heirs could be discovered, and in 1883, after 
the usual process, the crown claimed the estate, 
which then amounted to over £100,000. In 1891 a 
claim to the estate was made. Ten persons alleged 
that they were heirs to the deceased lady. The 
matter was taken up. The crown defended, and 
owing to the difficulty of establishing their case. 
their claims fell through. Last year Yates heard 
of the matter, and at once set to work. He went 
to Ireland and interviewed several persons. He 
obtained an old family Bible, and wrote the history 
of the family on the fly-leaf in prepared ink, which 
faded. 
Liverpool with an inscription, purporting that it 


i819 


A watch was also obtained and engraved in 


had been presented by the deceased lady to her 
nephew, and some bogus coffin plates were or 
Having prepared a case, he submitted it to 
He then 
advertised in the London papers for help to prose 
cute a claim, and some hundreds of pounds were 
offered. His arrest, however, put an end to the 
scheme, and he told the police that, though they 
had got him for some small things, he had a much 
bigger thing on hand, which he would have got 
through in a few months. A young man named 
Duff, who had acted as Yates’ managing clerk, 
was sentenced to ten years’ penal servitude. James 
Richard Smythe, a clerk with Yates, was sentenced 
to five years’ penal servitude. Arthur Cooke, an 
insurance agent, for participation in the frauds. 
was sentenced to five years’ penal servitude. James 
Francis Durkin, an ex-police officer, who had also 
been convicted in complicity with Yates, was sen- 
tenced to two years’ hard labor. And Emma 
Cooke, wife of the prisoner Cooke, was sentenced 
to six months’ imprisonment. 


dered. 
counsel and got a favorable opinion. 
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LAW SCHOOL CATALOGUES. 


M\HE Avspany Law JourNnat acknowledges the 

receipt of a copy of the catalogue of the 
Indiana Law School for the year 1896-7. This 
school, which was organized three years ago, for 
the purpose of giving the law students of the 
middle west an opportunity to acquire a more 
thorough and systematic knowledge of the law 
than had theretofore been afforded them by any 
institution within easy reach of their homes, has 
been attended with encouraging success. The 
school, which is located in the city of Indianapo- 
lis, now forms a part of the University of Indian- 
apolis, and degrees and diplomas are conferred by 
authority of the senate and trustees of the univer- 
sity. The members of the faculty have been care- 
fully chosen for their special ability and qualifica- 
tions, and the course of study is thorough and sys- 
tematic. Among. the advisory trustees we notice 
the name of Hon. Benjamin Harrison, ex-presi- 
dent of the United States. The next school year 
opens October 5, 1897. 

We have also received from the Illinois College 
of Law, Chicago, IIl., their circular of information 
for 1897-98. This institution is regularly incorpo- 
rated under the laws of the State of Illinois, with 
full power to maintain courses of study in law and 
related sciences, and to confer the usual degrees. 
It offers an unusually large number of courses of 
instruction, practically covering the entire science 
oi the law. The many advantages incident to its 
location in so large and progressive a city as 
Chicago are apparent, while the faculty includes 
many men of national eminence in the law. 


Notes of Recent American Accisions. 


Insolvency — Preference — Exempted  Prop- 
erty Waiver — Life Insurance — R. S., c. 49. 
§ 94; c. 70. Exempted property is a personal 
privilege of the debtor. He may waive it and does 
waive it when he conveys the property to another, 
and if the conveyance works a fraudulent prefer- 
ence under the insolvent law, the assignee may 
recover the property or its value. This doctrine 
applies to policies of life insurance where the an- 
nual premium on each is less than $150. (Wyman, 
as Assignee, etc. v. Gay, 90 Me. 36.) 

Negligence — Master and Servant — Remote 
Cause. — It is the settled law in this State that an 
employer is not liable for the negligent acts of a 
contractor, or his servants, where the contractor 
carries on an independent business, and in doing 
his work does not act under the direction and 
control of his employer, but determines for him- 
self in what manner it shall be carried on: and 
that such employment does not create the relation 
of master and servant. 4 fortiori, an employer is 
not responsible for the acts of a contractor, or his 
servants, that are not negligent. The independent 
act of a third person that intervenes between the 





wrong complained of and the injury sustained is 
a good test of remoteness of cause that forbids 
recovery. The defendant contracted to have its 
wood, along the line of its railroad, sawed in 
lengths suitable for fuel at a stipulated price per 
cord; the contractor owned and used for the pur- 
pose three railroad cars, one for a living car for 
his men, one for a tool car, and one for a cooking 
car, in which a fire was kept for the purpose. To 
enable the contractor to do his work conveniently, 
the defendant placed these cars on one of its spur- 
tracks, about one hundred feet from the plaintiff's 
mill. //eld, that this act of the defendant did not 
make it liable for the burning of the mill from 
fire kept by the contractor in his cooking car. 
There is a distinction between placing the car on 
the spur-track, and the act of using it with fire. 
The former is the act of the defendant, the latter 
of the contractor, and for which the defendant is 
not to be held responsible. (Leavitt v. Bangor & 
Aroostook Railroad Co., 89 Me. 509.) 

Practice — Disposition of Case — Power of 
Court. —If the parties to an action pending in 
court agree to enter it “neither party, no further 
suit for the same cause,” and it is so entered, and 
there is neither fraud nor mistake in the making 
of the agreement or the entry, it is a disposition 
of the cause, binding upon the parties, and cannot 
be changed by the court, unless the parties consent 
to the change. (Berry v. Somerset Railway, 89 
Me. 552.) 


— 


Notes of Recent English Cases. 


Charity —- Setting Aside Deed of Gift — Mis- 
take.-- An action was brought to set aside two 
voluntary deeds of gift founding two charities, the 
»laintiff being the donor. Held, that, where there 
is no fraud, no undue influence, no fiduciary rela- 
tion between donor and donee, and no mistake 
induced by those who derive any benefit by it, a 
gift, whether by mere delivery or by deed, is bind- 
ing on the donor, and a donor can only obtain 
back property which he has given away by show- 
ing that he was under some mistake of so serious 
a character as to render it unjust on the part 
of the donee to retain the property given to 
him. Held, also, that in a long and complicated 
deed of gilt mistakes may be made which the court 
would rectify if desired by the donor, and yet such 
mistakes may not be important and_ serious 
enough to enable the donor to set aside the whole 
deed as failing in substance to carry out his inten- 
tion. [eld, therefore, that the deeds ought not to 
Decision of Byrne, J., affirmed. 
(Ogilvie v. Littleboy, Ct. of App. Law Times 
Ady. Rep., May 29, 1897.) 

Fixtures — Mansion-house — Tenant for Life in 
Natural History Museum — Stuffed 
Birds and Animals —— Cases Fixed to the Wall. — 
Stuffed birds and animals fastened to iron cases 
fixed to the wall of a natural history museum, the 


be set aside. 


Possession 
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museum being expressly built for the reception of 
the collection, are not part of the museum, so as to 
be fixtures annexed to and passing with the man- 
sion-house. (Viscount Hill v. Bullock, H. C. of 
J., Chan. Div., L. T. Rep., Vol. Ixxvi., 417.) 


ps eeee = 
Legal ARotes. 

The sultan of Turkey has withdrawn his objec- 
tions to the new American minister, having finally 
concluded that an Angell is good enough for the 
choice society of Constantinople. 

The “ Parody which appeared in the ALBANY 
Law JourNAL of June 5, '97, was written by Irv- 
ing Browne, formerly editor of this journal, and 
should have been so credited. 

One woman and seventy-eight men, including 
two colored men, graduated from the Kent College 
of Law at its commencement exercises on May 
27, 1897. 

Twelve men have lately been fined $30 each and 
sentenced to 45 days’ imprisonment in Cleburne 
county, Ala., for selling their votes at an election. 
This is a good example for every State in the 
Union to follow. 

In the United States Circuit Court, Judge 
Wheeler handed down a_ decision allowing 
$818,074.32 to Christopher C. Campbell in his suit 
against the city of New York for infringement of 
a patent for fire engines consisting of a relief 
valve for steam fire engine pumps, for which let- 
ters patent had been granted May 24, 1864, to 


James Knibles, who assigned it to Campbell. The 
suit was begun on November 24, 1877. Judge 


Wheeler says in his decision that the city had 
enjoyed the advantages from the use of the patent, 
according to the evidence, which was conclusive. 

The Supreme Court of Minnesota has declared 
the Public Warehouse law of 1895 unconstitu- 
tional. The law provided that every public ware- 
house, other than those used for the storage of 
grain. should secure licenses from the government 
within thirty days after the passage of the act, and 
that all railroad companies should be required to 
turn over to the warehouse companies all goods 
which had been in their possession uncalled for 
twenty days or more. The storage company was 
to pay the transportation charges and take a lien 
upon the goods for the amount. The Milwaukee, 
Great Northern and Chicago Great Western roads 
contested the law. 


a 


Aew Books and Aew Editions. 





The True Doctrine of Ultra Vires in the Law of 
Corporations. Being a concise presentation of 
its application to the powers and liabilities of 
private and municipal corporations. By Reuben 
A. Reese, of the Colorado Bar. T. H. Flood & 
Co., Chicago. 1897. 

This is a leading work on an increasingly im- 








portant subject, one which is often attended with 
much difficulty, and which gives practitioners not 
a little trouble. The author has evidently spared 
no efforts to make it clear, concise, practical and 
comprehensive, and to that end, in its preparation, 
has carefully examined some 4,000 of the latest and 
most important decisions of the higher courts of 
America and England. In the main, the propo 
sitions laid down, and the general principles ce 

duced from these adjudications, are stated in. the 
exact language of the court, but the author has 
not hesitated, where the courts are in conflict with 
respect to the proper application of the doctrine to 
the different phases of corporate acts or contracts, 
to point out what seems to him the apparent in 
and which 
from the loose construction which is sometimes 
put upon this doctrine. The author, who shows 
entire familiarity with his subject, has conscien 
tiously sought to set out the true doctrine, and has 


consistencies misconceptions result 


produced a work which deserves a place in the 
library of every practicing lawyer, more particu 
larly those whose business is connected with the 
We 


can unreservedly commend Mr. Reese’s work to 


rights, duties and obligations of corporations. 
the profession as thoroughly covering the field 


right down to date. 


The Excise and Hotel Laws of the State of New 
York, as amended to the legislative session of 


1898, with complete notes, annotations and 
forms. By Robt. C. Cumming and Frank B. 
Gilbert, Attorneys of the Albany Bar, and As 
sistants to the Commissioners of Statutory 
Revision. Third edition. Matthew Bender, 
Albany, N. Y. 1897. 


As its title indicates, this work is a compilation 
of the excise and hotel laws of the State of New 
York up to date. Besides the much-discussed and 
much-amended Liquor Tax law, as altered by the 
late legislature, the volume contains the Public 
Officers law, provisions of the Penal Code and 
Code of Criminal Procedure applicable to viola 
tions of the Liquor Tax law: United States stat 
utes and regulations relating to the payment of 
taxes by liquor dealers, and statutes relating to the 
rights, liabilities and duties of hotel-keepers. The 
authors, in preparing this, the third edition of the 
work, have applied all the judicial determinations 
made during the past year, and acknowledge in 
debtedness State Commissioner Lyman for 
access to the rulings and holdings of the State 
excise department, which have been inserted in 
their proper places. As is well known, the amend- 
ments to the Liquor Tax law made by the legisla 
ture of 1897 have materially changed the original 
act. neatly every section being affected. The edi- 
tors have done their work with care. A feature of 
particular value to lawyers is the table of forms. 
which constitute chapter eight. 
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Curvent Vopics. 

HE doctors seem to be having a hard 
time of it in the British law courts. If 

they disclose secrets in breach of professional 
confidence, the Kitson-Playfair case is a 
warning as to what may overtake them at 
the hands of a jury, and now we have an- 
other picture presented to us in a Scotch 
case, wherein the consequences of being 
loyal to professional honor were disastrous. 
It appears, according to English exchanges, 
that the doctor, in the case in question, was 
insured under an accident policy covering, 
inter alia, blood-poisoning. In operating on 
a female patient afflicted with syphilis he 
scratched his finger, and blood-poisoning en- 
sued. It was clear, according to the evi- 
dence, that the injury was within the policy, 
the doctor’s bona fides being unimpeachable, 
but the insuring company demanded _ to 
know the name of the patient. This the doc- 
tor would not give, his collegiate oath pledg- 
ing him not to do so, and the court, in conse- 
quence, dismissed his claim, on the ground 
that he had not furnished the evidence re- 
quired; that is to say, the best evidence. 
Lord Young, who dissented, observed that 
“however candid and credible a pursuer’s 
statements may be, and however much they 
may be believed and supported by evidence, 
* * * his claim must be rejected unless he 
is prepared to do what is confessedly dishon- 
orable, that is, disclose the name of the 
patient from whom he received the infec- 
tion.” The action of the company appears 

Vor. 55 — No. 25. 





to have been based on a technicality, raised 
for the purpose of avoiding liability under 
the contract, in which they have been suc- 
cessful. Perhaps the only thing the physi- 
cians can do under the circumstances is to 
steer clear of this sort of insurance. 


The Illinois house of representatives has 
given the anti-department store bill its quie- 
tus, although sixty-three representatives 
voted for the measure. Without doubt poli- 
tics was the motive power behind the bill, 
and supplied by far the largest number of 
votes, the remainder being made up of senti- 
mentalists, who were sincere in their belief 
that the interests of the comparatively few 
small dealers whose business has been in- 
jured or ruined by the great department 
stores are entitled to be placed above those 
of tens of thousands of families who have 
been and are being benefited by the big es- 
tablishments. As has been heretofore 
pointed out in these columns, the rise and 
great popularity of the department store is 
only one feature of the industrial changes, 
the end and aim of which is to bring about 
concentration and consolidation in order to 
effect economies and bring down prices. To 
attempt to stop this movement is as useless 
as was the sincere, but ludicrous, effort of 
Mrs. Partington to push back the Atlantic 
ocean with a mop. It is but natural and 
proper that we should sympathize with those 
small dealers who are pecuniarily injured by 
the department stores, and endeavor to aid 
them in every proper way, but to attempt to 
stop great industrial changes and _ social 
progress in their interest is so grotesquely 
absurd that it is well the courts were not 
called upon to pronounce such laws uncon- 
stitutional, as they would undoubtedly have 
done, without any hesitation. 


The Maine Supreme Court recently de- 
cided a very important legal question, arising 
under the will of the late Ira P. Farrington, 
by which two-thirds of his residuary estate 
was bequeathed to the Maine Eye and Ear 
Infirmary, to be held by that institution for 
its charitable purposes. This corporation 
was organized under chapter 55 of the Re- 
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vised Statutes of Maine, authorizing the for- 
mation of charitable and benevolent corpora- 
tions, and by section 4 of that chapter such 
corporations are authorized “to take and 
hold, by purchase, gift, devise or bequest, 
personal or real estate, in all not exceeding 
$100,000 owned at any one time.” At the 
time of Mr. Farrington’s decease the infirm- 
ary owned its buildings and lot on Congress 
street, in the city of Portland, subject to 
mortgage, and, with the Farrington legacy, 
the amount of its property would largely ex- 
ceed $100,000. The heirs-at-law of Mr. Far- 
rington brought a bill in equity to restrain 
the executors of his will from paying the 
legacy to the infirmary, on the ground that 
the bequest was void for the reason that the 
infirmary was not permitted to take and hold 
property in excess of the limitation above 
mentioned, and praying for a decree that the 
property should be distributed among the 
heirs as undevised estate. The infirmary 
contended that the objection was not open to 
the heirs, and that no one but the State could 
take advantage of the limitation. The opin- 
ion, which was delivered by Chief Justice 
Peters, and concurred in by all the justices 
who sat in the case, sustains the contentions 
of the defendants. It was held that the will 
was valid on its face, there being no statute 
of Maine limiting the testamentary capacity 
of the testator; that the limitation, in the 
charter of the corporation, of the amount of 
property it may hold, was mainly intended as 
a regulative and directory provision, and is 
only impliedly, and not expressly, prohibi- 
tory, no penalties being attached thereto; 
that the charter is a contract or compact be- 
tween the corporation and the State, the lim- 
itation being for the benefit of the general 
public, represented by the State, and not for 
the benefit of the testator or any, particular 
persons; that any transgression of the com- 
pact by the corporation in accepting exces- 
sive devises or bequests is an offense only 
against the State, and in no sense an offense 
against the heirs of the testator or his next- 
of-kin; that the contested devises and be- 
quests are voidable only and not void, and 
must be treated as valid until declared void; 
that whether they shall be declared void or 





be permitted to remain as valid is a question 
of policy or expediency, which the State 
must determine for itself, a governmental 
and not a judicial question; that such ques- 
tion can only be determined in a direct pro- 
ceeding originated by the State through its 
representative officers, and not by any col- 
lateral proceeding brought by or for the 
benefit of any individuals to set such provis- 
ions aside; and, finally, that the State has not 
hitherto, in the present condition of its chari- 
table institutions, felt any motive to enforce 
strict exactions upon them, nor has the 
legislature yet seen cause for placing re- 
straint upon the power of testators to be- 
queath property to such institutions, a step 
easily taken when deemed necessary or wise 
to do so. 

The case, which was entitled Ira K. Far- 
rington et al. in Equity v. W. L. Putnam and 
Thos. H. Haskell, ex’rs, et al., excited gen- 
eral interest by reason of the importance of 
the questions involved, on which some of the 
highest State courts had reached opposite 
conclusions. At the last session of the 
Maine legislature a special act was passed, 
authorizing the Maine Eye and Ear Infirm- 
ary to take and hold property for the pur- 
poses of its organization to the amount of 
one million dollars, thus confirming the 
legality of the bequest, even as against the 
State, and providing for possible future 
emergencies of a similar nature. The decis- 
ion of the Maine Supreme Court is clearly 
in the line of equity, being, in effect, a 
declaration that mere technicality will not be 
permitted to defeat the clearly expressed 
wishes of a testator. 


A very pleasant event was the presenta- 
tion, recently, of an oil portrait of Justice 
Charles H. Van Brunt, of the Appellate 
Division of the New York Supreme Court, 
first department, to the court over which he 
so ably and acceptably presides. The inter- 
esting formalities attending the presentation, 
together with the felicitous remarks made by 
members of the New York bar, elsewhere 
reported in this issue of the ALBANY Law 
JourNAL, show the high regard in which 
Justice Van Brunt is held, and emphasize the 
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evident sentiment on the part of the bar that 
his valuable services on the bench should be 
retained until the constitutional age limit is 
reached. 


The new jury law passed by the New York 
legislature, which recently adjourned, is be- 
ing sharply criticized, especially by the labor 
organizations. It must be confessed that 
the objections raised to this radical departure 
from the long established method of select- 
ing juries are not without force. According 
to the provisions of the new law, special 
juries are to be selected from a list of 3,000 
men prepared by special commissioners for 
the trial of important cases. The special 
jurors are to be examined, not by the court, 
but by the commissioners, and their qualifi- 
cations are to be much higher than those 
required of ordinary jurors. The 3,000 spe- 
cial jurors are to be exempt from ordinary 
jury duty, and are not to be called upon to 
serve except when either the prosecution or 
the defense moves for a trial by special jury; 
the expectation being that under this plan 
prominent and influential citizens, who now 
persistently dodge jury duty, will cheerfully 
serve in that capacity. The objection of the 
labor organizations to this scheme is that the 
entire arrangement is an attempt to provide 
a machine for the trial of class questions, 
and that the constitutional right to represen- 
tative juries is denied under the new law. 
In labor cases, they allege, it will be impos- 
sibie to secure fair verdicts from juries drawn 
from the circles of the rich and powerful. 
They protest against the special jury system 
as a “ virtual transformation in the forn: of 
covernment through an apparent conspiracy 
of silence on the part of the press.” With- 
out endorsing this somewhat radical view, it 
will perhaps be generally conceded that the 
importance of the subject is such as to war- 
rant much fuller and more candid discussion 
than has been accorded it in the public 
prints. The fundamental principle of trial 
by jury, it seems to us, is clearly violated by 
this distinction between so-called “ important 
cases” and other cases — between jurors 
representing education and wealth, and jur- 
ors representing “the masses.” There 





should be no such distinctions drawn in this 
country. The constitutionality of the new 
law may well be doubted, and it is to be 
hoped that the highest court will soon be 
asked to render an authoritative and final 
adjudication in the matter. , 


Charles Cowley, attorney and counselor, 
of Lowell, Mass., not long ago instituted 
proceedings before the Massachusetts house 
of representatives, looking to the impeach- 
ment of the Hon. Daniel Webster Bond, of 
Cambridge, an associate justice of the Supe- 
rior Court. The judicial misconduct alleged 
is that, on July 25, 1896, at Cambridge, in 
delivering a judgment in a case commonly 
called “ The Case of the Three Fornicators,” 
the said Justice Bond, without cause, offi- 
cially pronounced words of censure upon the 
petitioner, saying that in one particular, 
while acting as counsel for Stephen 
P. Wiley, in his suit for divorce from 
Henrietta S. Wiley, in the Superior Court, 
in the year 1892, “he was not duly 
mindful of his duty to the court.” The 
cause of this animadversion was the allega- 
tion that the petitioner failed to apprise the 
court of certain rumors which came to his 
ears, as he alleges, from a thoroughly dis- 
reputable source, to the effect that the libel- 
lant in the divorce suit above mentioned had, 
in June, 1892, gone to New Hampshire and 
had criminal relations with a woman of 
whom the petitioner claims he had never be- 
fore heard. This action of Justice Bond is 
claimed by Attorney Cowley to be inconsist- 
ent with the principles of the decision of the 
Massachusetts Supreme Court in Ford v. 
Ford (104 Mass. 198), and with the action of 
the Divorce Court in many other cases, in- 
cluding that of Bicknell v. Dorian (16 Pick. 
489-490). Mr. Cowley’s contention “is that 
no court ever before attempted to impose 
upon counsel the duty of acting as a spy or 
informer against their own clients, touching 
past transactions, and that in so doing Jus- 
tice Bond not only violated the professional 
and constitutional rights of the petitioner, 
but struck a blow at the independence of the. 
bar. Mr. Cowley’s position is that the duty 
which a lawyer owes to his client is sacred, 
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and that to compel a man’s counsel to accuse 
him is, in effect, to compel him to accuse 
himself. In the course of his argument be- 
fore the judiciary committee of the Massa- 
chusetts house of representatives, Mr. 
Cowley said: 

“ The conduct of Judge Bond can only be 
justified on the assumption that if, in a suit 
for divorce, the counsel for the libellant 
hears a report that his client has been guilty 
of any act which, if actually committed by 
him and properly pleaded by the libellee, 
might defeat the suit, it is his duty to com- 
municate that report to the court, and that 
this is his duty even though this suit is not 
defended; and though this report comes to 
him from the libellee. In Orrok v. Orrok 
(1 Mass. 341), it was laid down as a rule of 
practice in divorce cases that, if a defense is 
intended to be made, there must be an 
answer in writing, setting forth the grounds 
of defense; but if Judge Bond’s assumption 
obtains, the necessity of appearing or filing 
an answer is removed; the libellee has only 
to send to the libellant’s counsel a report of 
what might be alleged in defense; and then 
the libellant’s counsel must set it up. 

“T deny this assumption, and never knew 
a lawyer who acted upon it. In my prac- 
tice I have acted on the contrary assumption. 
If I am wrong I have been wrong all my 
life, and have deserved censure in more than 
a hundred cases. My understanding is, and 
has ever been, that it is no part of my duty, 
but contrary to my duty, to carry to the 
court any accusations or reports against my 
client touching any past transactions, or to 
furnish evidence against my client touching 
any past transaction. With respect to future 
transactions, the rule is different. If a law- 
yer participates in a crime with his client, or 
aids and abets it, or connives at it, he should 
go to the penitentiary with his client. But 
I am concerned only with the duty of coun- 
sel touching the past offenses of his client 
which are reported to him. 

“ The practice of all our courts is contrary 
to Judge Bond’s notion. No issue is ever 
tried unless it is raised in the libel or in the 
answer. In Ford v. Ford (104 Mass. 198), 
Chief Justice Chapman said ‘the case could 





not be tried on allegations not made;’ made, 
too, as the context shows, by the adverse 
party. Heretofore counsel have sometimes 
been blamed for betraying their client’s 
secrets, but never before for being too reti- 
cent, touching their client’s faults. I am the 
first counselor in the English-speaking 
world who has ever been the subject of judi- 
cial animadversion for being too true to his 
client.” 

The judiciary committee, which heard the 
arguments, reported “leave to withdraw,” 
and the house adopted that report. The 
question presented in the case, which we 
have briefly reviewed, is one of vital interest 
to both bench and bar. While there was 
probably no intention on the part of the 
petitioner to seriously press the impeach- 
ment charges against Justice Bond, Mr. 
Cowley is entitled to the thanks of the bar 
of the country for vigorously insisting upon 
his rights, and causing a stop to be put upon 
a practise which, if followed, would neces- 
sarily result in untold scandals; for no 
divorce case could be tried without an over- 
hauling of all the by-gones of the entire mar- 
ried lives of the parties. As Mr. Cowley 
truly says, every such trial would be a public 
misfortune. 


The validity of a contract to give life em- 
ployment is affirmed in an opinion recently 
handed down by the Supreme Court of 
Michigan, in the case of Stearns v. Lake 
Shore and Michigan Southern Railway 
Company. Suit was brought by plaintiff to 
recover damages for breach of contract made 
in 1872. In settlement of a claim made by 
the plaintiff for damages for serious personal 
injuries sustained while in its employ, the 
company paid the plaintiff $175, and agreed 
to employ him in the capacity of train bag- 
gage master, at a salary of $47.50 per month, 
during his natural life, or his ability to do the 
work. In 1895 defendant discharged plain- 
tiff,and refused to pay or employ him longer. 
A verdict was rendered in the Circuit Court 
sustaining the plaintiff's claim. The com- 
pany appealed, claiming that the contract 
was not enforcible, because not mutual; that 
plaintiff was not bound to work for any 
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stated time for the defendant. “In a case 
where no consideration passed for the em- 
ployment,” says the court, “there might be 
force in this contention; but in this case, 
under the proofs, a valuable consideration 
was paid to the defendant for the conditional 
agreement which the defendant saw fit to 
enter into, leaving it optional with the plain- 
tiff to continue in defendant’s employ, the 
engagement of the defendant resting not 
upon the consideration of any promise by the 
plaintiff, but upon a consideration actually 
paid in hand at the time of the engagement— 
namely, the compromise of the disputed 
claim.” 


The ALtsany Law JourNat has recéived 
from F. S. Brittain, San Francisco, Cal., a 
copy of the eloquent argument of Samuel M. 
Shortridge, covering the interesting question 
of criminal libel and the criminal responsi- 
bility of publishers for expressions of politi- 
cal opinion concerning candidates for office. 
It was in the case of The People v. Frederick 
Marriott, the defendant being charged with 
having published in the San Francisco News 
Letter the following words concerning Judge 
J.C. B. Hebbard: 

“Tn another part of the News Letter ap- 
pears an article signed by a committee of the 
People’s Home Savings Bank depositors, 
showing adequate cause why Judge Hebbard 
should not be re-elected. The statements 
made in this terrible document will cause 
every honest man to shrink from voting for a 
creature who is therein clearly proven to be 
the enemy of numerous widows and orphans, 
and morally liable for the loss of their litttle 
savings. Is that the sort of man to re-elect 
judge? Not so. Intelligent men will learn 
well the lesson that article teaches, and will 
see to it that he is removed from the high 
position he disgraces. If tools are to be 
elected to the judiciary, then honest men had 
better get out of the city. But it will be 
more natural for us to relegate the tools to 
the oblivion they so richly merit.” 

Without going into the details of the case, 
it may be added that the jury, concluding 


that in this country it is not a crime to criti- 
cize a judge, when his official conduct seems 





to warrant such strictures, brought in a ver- 
dict of not guilty. We have carefully read 
Mr. Shortridge’s argument, and have no 
hesitation in declaring it one of the most 
able, brilliant, eloquent and fearless that has 
come to our attention for a long time. 


The ALsany Law JouRNAL acknowledges 
the receipt from Commissioner Richard H. 
Alvey of volume three (geographical) of the 
reports of the Venezuela boundary commis- 
sion, and the elaborate series of maps of the 
Orinoco-Essequibo region, compiled for the 
commission. These reports constitute a per- 
manent and invaluable addition to the litera- 
ture of American geography, as well as an 
enduring monument to the fidelity and skill 
of the commission and its accomplished sec- 
retary, Severo Mallet-Prevost. Fifteen of 
the seventy-six maps embraced in the atlas of 
charts are new, having been made especially 
for the commission’s use. 


a 


CRIMINAL RESPONSIBILITY UNDER 
ITALIAN LAW. 


i provisions relating to criminal responsibil- 

ity, or defining the persons who, or the con- 
ditions under which they are punishable, must be, 
in all essentials, very much alike in the Penal 
Codes of all civilized nations. The punishments 
prescribed for crimes may, indeed, vary among 
different nations, because these depend, in a large 
measure, upon political, moral or social con- 
ditions; the number of acts which are declared 
criminal may, likewise, vary under different codes, 
for this also is a matter of policy or of public 
safety; so, too, the legislative will may be differ- 
ently expressed by different governments, for this 
is merely a matter of form; but the fundamental 
principles of criminal law, the subjective element 
of a transgression, the conditions that must exist 
in order to make a person a criminal — these are, 
and must be, essentially alike in the laws of all 
peoples, for they are, to a great extent, founded on 
natural law and on axiomatic truths. Differences 
in this respect, if any, can only exist either in the 
formal arrangement or exposition of the subject- 
matter, or in the ever-troublesome definition and 
limitation of what mental conditions will exclude 
criminal intent. 

Therefore, in examining that part of the Italian 
Penal Code which relates to criminal responsibil- 
ity, we are not to expect any great or fundamental 
differences from the provisions on that subject in 
American codes. There are, however, marked 
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differences, some of which, as we shall see, strik- 
ing and interesting. 

These differences may be divided into two 
classes: First, differences in the formal arrange- 
ment or exposition of the subject-matter, and 
second, differences relating to the question of the 
causes which will exclude or diminish criminal 
responsibility. 

As regards the former, we are, at the very out- 
set, struck by the expression or declaration in the 
Italian Penal Code of the most elementary princi- 
ples of criminal law. Thus, the first section under 
this title declares that ignorance of the law is no 
excuse. The section next following provides that 
there can be no crime without criminal intent, 
either actual or by imputation of law. The section 
reads as follows: “ A person is not punishable for 
a felony unless he has willed (voluto) the act in 
which it consists, except where the law expressly 
attributes it to him as a consequence of his act or 
omission. In misdemeanors, every person is re- 
sponsible for his own act or omission, even 
where it is shown that he did not intend to com- 
mit an act contrary to law.” 

It may appear, perhaps, that the embodiment of 
such elementary principles in the form of a code 
section is unnecessary and superfluous. But it is 
eminently proper that a Penal Code should ex- 
pressly recognize a principle so fundamental that 
all the law of criminal responsibility may be said 
to rest upon it. It has also a practical advantage; 
by such a provision the necessity of repeating the 
elements of intent in the definition of every crime 
is done away with. Thus, the introduction in our 
code of a similar general provision would avoid 
the necessity of repeating such expressions as 
“ wilfully,” “with intent,” “knowing the same,” 
“with a design,” etc., which are now a necessary 
part of the definition of the various crimes. 

Likewise more accurate seems to be the title 
given by the Italian codifiers to that part of the 
Penal Code defining criminal responsibility than 
the title given by the New York Code Commis- 
sionerstothecorresponding provisions in ourcode. 
Title first of the New York Penal Code is enti- 
tled “ Persons Punishable for Crime; ” the corre- 
sponding title in the Italian Penal Code is entitled 
“Of Criminal Responsibility and of the Causes 
Which Exclude or Diminish It.” While the 
former may appear more practical, yet the latter is 
the more appropriate; for the real scope of the 
provisions under such a title is not so much to 
describe what persons are criminal as what actions 
or what mental conditions constitute guilt, 7. ¢., 
the subjective element of crimes. 

But leaving the examination of such formal dif- 
ferences, let us consider the provisions of the 
Italian Penal Code relating to criminal responsi- 
bility. 

Criminal responsibility is thus defined: 

“No one is punishable who, at the moment of 
committing the act, was in such a state of mental 





infirmity as deprived him of consciousness 
(coscienza) or of the freedom of his own acts.” 

Italian jurists consider mental infirmity as of 
two kinds, giving rise to two corresponding kinds 
of mental effects, i. e., those which deprive a per- 
son of “consciousness” and those which deprive 
a person of the freedom of his acts. Thus, idiocy 
and all kinds of intellectual insanity obscure con- 
sciousness; all kinds of impulsive insanity deprive 
one of the freedom of choice. As is stated by 
Serafini, an Italian authority on the subject, all 
forms of intellectual insanity, whether permanent 
or transitory, acute or chronic, produce penal ir- 
responsibility, provided they exist at the moment 
the act was committed. 

Tt will be seen, therefore, that “ mental infirm- 
ity,” as used in the Italian code, is not the same as 
the “defect of reason from disease of mind,” de- 
fined in McNaughten’s Case (1 C. & K. 129), and 
followed in our State, but has a wider significa- 
tion. 

The definition in force is the result of much dis- 
cussion and learning among Italian jurists. The 
earliest formula proposed (that of 1868) was as 
follows: “ No one is punishable who, at the mo- 
ment of committing the act, was in such a state 
as not to possess the consciousness of his acts, or 
was driven to commit the act by a force which he 
could not resist.” 

The code commission of 1870 modified this ob- 
jectionable definition to read as follows: “ No one 
is punishable who at the moment of committing 
the act was in such a state of mental disease as 
deprived him of the consciousness of his own acts, 
or of the free use of his will.” Vigliani suggested 
the substitution of “ mental infirmity” to “ mental 
disease.” Mancini, in his relation to the senate 
(1876), favored the return to the words, “ mental 
disease,” and the substitution of “the conscious- 
ness of committing a crime” to “the conscious- 
ness of his own acts.” A later form changed 
“mental infirmity ” to “a state of insanity or any 
mental state which deprives him of the conscious- 
ness of his ‘own acts.” But this definition met 
with such universal and persistent opposition that, 
after various amendments, the form first above set 
forth was adopted. 

To the American student such a definition will 
probably appear too broad and indefinite, and, 
indeed, the difficulty in its practical application 
may seem greatly increased by the provisions of 
the section following it, which is to the effect that 
when the mental state of the accused, as defined 
by the preceding section, was such as to “ greatly 
diminish his responsibility without excluding it,” 
the punishment prescribed for the crime shall be 
diminished by certain fixed amounts. It must cer- 
tainly seem as if such provisions would engender 
confusion and give rise to distinctions too fine to 
be of practical use. It has been held under these 
provisions that premeditation and provocation 
may co-exist with a partial mental defect, on the 
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ground that a partial mental defect diminishes, 
but does not exclude, responsibility. 

These general provisions are followed by others 
giving special instances of total or partial mental 
criminal irresponsibility. Thus it is declared that 
the provisions of the section already given shall 
apply in cases of accidental intoxication. Where 
the intoxication is voluntary, the punishment is 
diminished by fixed amounts, which vary accord- 
ing to whether the drunkenness is habitual or not. 
Such diminution is not allowed, however, where 
the intoxication was incurred for the purpose of 
aiding the commission of the crime or for furnish- 
ing its excuse. 

A provision unknown to our code is the one 
which expressly provides for a fixed diminution of 
punishments in those cases where the jury find 
that the accused committed the crime “in the im- 
pulse of anger or of profound sorrow.” If the 
provocation is of a grave nature, a greater diminu- 
tion of punishment is expressly provided. Such 
diminutions are not discretionary, but imperative. 
Thus the court must submit to the jury two dis- 
tinct questions as regards provocation; 1. e., first, 
whether the provocation was simple, and second, 
whether the provocation was grave. According 
to the finding of the jury, the court is bound to 
diminish the punishment as prescribed by the 
code. 

The objection to this, from an American stand- 
point at least, would seem to be that such a pro- 
vision must oftentimes result in inadequate pun- 
ishments on sentimental grounds. 

The provisions regarding the responsibility of 
infants are as follows: “ No prosecution lies 
against a person who, at the moment of commit- 
ting the act, had not arrived at the age of nine 
years.” But if the act with which such minor is 
charged would, in an adult, be punishable by life 
imprisonment, or by imprisonment for over a 


year, such minor may be committed by the court J 


to a house of correction until his majority, or else 
(and this would seem a wholesome provision) the 
court may order his parents or guardians to watch 
over his conduct, under penalty, in case of their 
failure so to do, or in case of his committing any 
felony, of a fine not exceeding two thousand lire.” 

Between nine and fourteen years of age, in- 
capacity to commit a crime is presumed unless it 
is shown that the accused “acted with discern- 
ment.” But even when such discernment is 
proven (and here is a marked distinction from our 
code), the punishment for the accused is ex~ 
pressly diminished by fixed amounts; and a dif- 
ferent fixed diminution of punishment is likewise 
provided for criminals between fourteen and eigh- 
teen years of age. 

Thus the punishment of a person between nine 
and fourteen years of age, who commits a crime 
“with discernment,” is diminished from the 
amount otherwise applicable, to the same extent 
as is prescribed in cases of partial mental defect; 





this is by reason of the analogy between the two 
cases. The diminution of punishment for offend- 
ers between fourteen and eighteen years of age is 
fixed at one-half of the amount which would be 
applicable did not the circumstances of age exist. 
Deai-mutes are evidently considered as of a 
lower type of intelligence than their more fortu- 
nate brethren, for the code expressly provides that 
a deaf-mute is incapable of committing a crime 
until the age of fourteen, and he may be committed 
to a house of correction until his twenty-fourth 
year. 
Lastly, in cases of misdemeanors committed by 
a person subject to the authority, direction or 
vigilance of another, the punishment applicable to 
the subordinate is, in like measure, applied to the 
person in authority, or charged with the direction 
or vigilance of the subordinate, provided the mis- 
demeanor is such that the person in authority was 
bound to see that his subordinate should avoid, 
or that might have been prevented, by his dili- 
gence. But if the misdemeanor was committed by 
order of the person vested with authority, and is 
one which violates a provision which such person 
was bound by law to see that it was properly ob- 
served, then the punishment is applied only to the 
person giving such order, and not to the subordi- 
nate, unless such subordinate has received special 
instructions to the contrary from the Authorities. 
It would be impossible, from this brief outline, 
to pass upon the merits of the provisions of the 
Italian Penal Code dealing with the subjective ele- 
ment of crime. The difficulties attending the study 
of this most important part of criminology be- 
come even greater when an Anglo-Saxon student 
enters upon the study of the penal system of a 
Latin race. A careful reading of the Italian code, 
and a close examination of the numerous deci- 
sions thereunder, will not suffice to render him a 
competent judge of the system. He must go 
further and deeper; he must study the mental and 
moral development of the Latin races, and espe- 
cially the gradual growth of Italian institutions 
through the centuries of ever-changing and con- 
flicting governments and juridic systems which 
held sway over the Italian States before they be- 
came United Italy. Without such preparation the 
Anglo-Saxon student can hardly hope to deal im- 
partially with the question of Italian jurispru- 
dence. To the American student, for instance, a 
judicial system in which the principle of stare 
decisis has little, if any, force, seems a menace to 
judicial stability, and one best calculated to en- 
gender confusion. But this is the result, not so 
much of an examination on the merits, but of the 
difficulty of imagining any other system than the 
one with which we are constantly in touch. 
Therefore, in judging of the merits of the pro- 
visions of the Italian Penal Code relative to crim- 
inal responsibility, and especially those which 
declare what will diminish guilt, due regard must 
be had to the constitutional, psychological and 
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historic differences between Latin and Anglo- 
Saxon races. 

We think it will readily be granted that the 
formal arrangement and exposition of the Italian 
code relative to criuninal responsibility are an im- 
provement on that of the New York code. As 
regards the test of responsibility formulated by 
the Italian code, however, no comparison can 
properly be instituted between it and that fur- 
nished by our own code, for the differences be- 
tween Anglo-Saxon and Latin races, as above 
pointed out, render comparison of little use. The 
only question that may fairly be asked of the sys- 
tem is, “ Does the Italian test combine sufficient 
scientific precision with practical applicability?” 
The test is, of course, far from perfect, far from 
precise. It is doubtful, indeed, if legislators will 
ever be able to formulate a satisfactory definition 
of this difficult question. Scientific definitions of 
criminal responsibility have been too technical or 
abstruse to be of much practical use, and yet the 
question is eminently a scientific one. How to 
combine the extremes into a satisfactory formula 
must remain the great desideratum. Under pres- 
ent conditions, therefore, the answer to the ques- 
tion which we have asked as to the efficiency of 
the Italian test of mental responsibility can only 
be answered by an examination of the results of 
its application. And what is the answer? In our 
courts, under our code, we have witnessed to 
what lengths an ingenious lawyer can carry the 
theories of mental responsibility, even in the face 
of the strict construction of the code provisions 
made by our courts. It is, indeed, doubtful if such 
misplaced ingenuity would be allowed in the crim- 
inal courts of the Kingdom of Italy. Then, again, 
while the provisions of the Italian code may allow 
a larger number of acquittals on sentimental 
grounds than are possible under our code, there 
have been far less cases of miscarriage of justice 
under the cloak of sham scientific theories. Ad- 
mitting the evil of either method of shielding 
crime, may it not, nevertheless, be justly said that 
of the two evils the latter is the greater one? For 
does it not seem that it would be less farcical and 
more dignified that pity or strong provocation 
should absolve guilt than that scientific principles 
should be distorted to shield crime? 

It is true that there is in Italy a large and 
growing school of mental pathologists, who have 
advanced theories which may, in some respects, 
appear too extreme and speculative. But these 
same criminologists fostered the study of criminal 
statistics and raised criminal pathology to the 
dignity of a science. Moreover, their labors are 
academic, and while money will buy their expert 
knowledge, it will not change their scientific 
beliefs. 

But perhaps the most potent factor of just and 
adequate sentences in the courts of Italy may be 
traced to the fact that the punishments provided 
for crimes by the Italian code are more adequate, 





more evenly elastic, and more scientifically graded 
than under our laws. The absence of capital pun- 
ishment, first of all, makes the jury a more im- 
partial judge of the facts, for it will be found that 
the responsibility of deciding on the life or death 
of a man is too great a strain for a layman not to 
make the balance of justice waver. But not alone 
this; it is the entire penal system, which, by allow- 
ing crimes (alike only in name) to be expiated in 
a varied number of ways, according to the pres- 
ence or absence of certain circumstances, makes it 
possible for the courts to apply punishment in an 
adequate and just amount. So that, although the 
provisions of the Italian Penal Code relating to 
criminal responsibility may not appear to the 
American lawyer to have brought the difficult 
question of criminal intent any nearer to a solu- 
tion, yet in their application they have proved to 
be an effective working theory in the administra- 
tion of criminal justice. Gino C. SPERANZA, 
Of the New York Bar. 
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JUSTICE VAN BRUNT IN OIL. 





\ EMBERS of the New York bar, on the 8th 
I inst., presented to the Appellate Division of 
the Supreme Court, for the first judicial depart- 
ment, a_ fine portrait of Presiding Justice 
Charles H. Van Brunt, thus pleasantly varying 
the custom of presenting portraits upon the death 
or retirement of judges. The pleasant occasion 
was the outcome of a general desire on the part 
of the bar to testify their high regard for a judicial 
officer who is still in the harness and in full vigor 
The portrait, which was 
painted by Alfred Q. Collins, is an excellent like- 
ness, as well as a finely executed work of art. 
The ceremonies in connection with its formal pre- 
sentation were in charge of a committee, consist- 
ing of Elihu Root, Abram Kling and Adrian J. 


oil 


of health and usefulness. 


“Joline. 


There was a large attendance of counsel, and 
many of the down-town courts had adjourned to 
enable the judges to attend at the Appellate Court, 
in Fifth avenue. The Supreme Court was repre- 
sented by Justices Truax, Bookstaver. Bischoff, 
Dugro, Andrews, Beekman, Smyth, Lawrence, 
Daly, Gildersleeve and Giegerich. Surrogate Arn- 
old and General Sessions Judges Newburger and 
Fitzgerald were also present, as were several 
ladies, among them Mrs. Van Brunt, Mrs. Wil- 
liams, Mrs. Cottrell, and the Misses O'Brien. 

The justices of the Appellate Division — Bar- 
rett, Rumsey, Patterson, Williams, Parker, 
O’Brien and Ingraham — received the committee. 
Justice Van Brunt was absent. 

The presentation speech was made by William 
Allen Butler, who said, among other things: 

“ May it please the court, I understand that a 
preference has been accorded by your honors, at 
the opening of this term of the court, to the appli- 
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cation which, with the support of my brothers, 
Choate and Root, it is my privilege to present. 
We are charged with the agreeable duty of pre- 
senting to this court a portrait of the presiding 
justice, Judge Van Brunt, a gift of members of the 
bar to this Appellate Division, and to ask its ac- 
ceptance by the court. The portrait, by one of our 
artists of this city, Mr. Collins, is in the court- 
room, and we submit it as an exhibit, conclusive 
on its face, of the merits of this application. As 
the presiding justice has been obliged to sit in all 
the preliminary stages, leading up to this final 
hearing, we think nothing can be raised against 
our motion, either in form or substance, or as to 
any feature of the case; and while the presiding 
justice is debarred from taking part in this pro- 
ceeding,except as he perhaps may, in the language 
of the reporters, ‘concur in the result,’ it is a 
source of great satisfaction to us, and I think I 
may say this on behalf of all the members of the 
bar, that your honor now occupying, for the time 
being, his place, is able, as we trust, with perma- 
nently restored health, to resume your seat and 
take part in this tribute to one with whom you 
have been associated so many years in the labors 
of the bench.” 

Mr. Butler, continuing, said this gift was not 
only a mark of personal regard, but a fitting 
tribute to long-continued, faithful and eminent 
judicial service. They were there not only in view 
of the twenty-eight years of consecutive service on 
the bench of the presiding justice, but the presen- 
tation took on the form of a tribute to devotion to 
the public service, in integrity, fidelity and ability, 
in a very high sphere of public duty. The speaker 
referred in high terms to the faithfulness and abil- 
ity of Justice Van Brunt, from his earlier judicial 
labors, especially in the trial of jury cases, with his 
keen discrimination in the marshaling of facts and 
in the application of the law. He referréd to the 
labors of the Appellate Division since its organi- 
zation, sixteen months ago, and said there had 
been during that time 872 decisions written by the 
judges of that court, an average of 124 by each. 
“We congratulate ourselves,’ Mr. Butler said, in 
conclusion, “and this court and the community 
that the learned presiding justice, with the aid of 
his associates, has been able to do so much to 
secure here, for the general benefit of all, a fair, 
fearless administration of those principles of jus- 
tice which are the foundation and safeguard of all 
private rights and of all public prosperity.” 

Mr. Elihu Root, who next spoke, said, among 
other things: “I take great pleasure in seconding 
the application just made by Mr. Butler. It is 


perhaps too common to defer expressions of con- 
fidence for official service for the obituary notice. 
The world is full of elegiac eulogium, but expres- 
sions of commendation to the living are seldom 
heard. Many a judge goes through his entire offi- 
cial life without knowing with what confident reli- 
ance the bar and the community rest upon their 





belief in his justice, in his intelligence, his devo- 
tion to the duties of his office. * * * Mr. Justice 
Van Brunt has filled no ordinary place in the 
judicial system of this city. Many judges are 
learned, many judges are devoted to the public 
service; Mr. Justice Van Brunt is all that, but he 
has played a great part in a peculiar and impor- 
tant stage of development in our judicial system. 
The same development which has brought the 
city from a provincial town to a great metropolis 
has proceeded in our judicial life. The old method 
of trying and arguing causes, according to an 
informal arrangement between judges and coun- 
sel, has been outgrown. When Justice Van Brunt 
took the position of presiding justice of the Gen- 
eral Term of the Supreme Court he found the old 
method of transacting the work of the court had 
led to an enormous accumulation before the ap- 
pellate tribunal, so that it required between two 
and-three years after the entry of judgment to ob- 
tain a decision by the General Term. It required 
the vigor and commanding personality of the pre- 
siding justice to make the change from the old to 
the new method. It was a hard experience for the 
bar in the early days of his presidency, and there 
was great dissatisfaction and some personal resent- 
ment; but I think the entire bar and the entire 
community, which receives its impressions from 
the bar, will unite with me in saying that the con- 
scientious and consistent performance of duty, the 
successful accomplishments of the task which he 
set before him, on the part of your presiding jus- 
tice, has commanded the assent, the cordial agree- 
ment and the admiration of all. He has brought 
order out of chaos in the administration of the 
law, and has accomplished a great work. I hope 
this expiring term will not be the last of Justice 
Van Brunt’s judicial service, but that a just recog- 
nition of his work, and of the service which he has 
rendered, will lead the people of New York to 
continue him for many years in rendering a like 
service to the cause of justice; and that for many 
years we may be able to rely upon his sound dis- 
cretion, his decision of character, and his under- 
lying sense of justice, for the determination of our 
clients’ rights.” 

Joseph H. Choate next spoke. “I never ad- 
dressed your honors before,” he said, “ when you 
were supported on the one side by the entire force 
of the judges of the Supreme Court of this dis- 
trict, over whom you hold a mild and gentle sway 
[laughter], and on the other by another body of 
justices, who-hold a still milder and more gentle 
sway over you, but from whose final dictates you 
never dare appeal. [Applause from the ladies.] 

“ How you can stand us at our best in our pro- 
lix and tedious argument about cases as to which 
you know nothing [laughter] has always been to 
me a mystery. Without the utmost good will on 
both sides, it would be an actual impossibility. 
I would like to have made the proffer of the por- 
traits of all the members of this court; but I doubt 
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the wholesome effect of that upon the administra- 
tion of justice. 

“It might operate in two ways. If you could 
see yourselves as others see you, you might be 
able to cultivate that self-knowledge which Socra- 
tes declared to be the sypreme of human wisdom. 
But on the other hand, your thoughts might be 
distracted, and in the contemplation of your own 
dignity and your own comeliness you might lose 
sight of the cases in hand. It is better that this 
honor should be reserved for the head of the 
court, and I think if you will recall other tribunals 
where the plan suggested has been tried you will 
find that the honor should be justly and properly 
reserved to those who, in succession, occupy the 
chief seat here. 

“ Let me call to your recollection that magnifi- 
cent temple of justice, the Court of Appeals room 
in the Capitol at Albany. There the custom has 
grown up of having the portraits — so-called — 
of all the members of the court as they depart, one 
after the other, hung up to disfigure the walls. 
Sitting there, I have often thought that portrait- 
painting was becoming a lost art. for certainly 
those judges never looked in life as they do as 
presented there, where they seem to be entering 
their dissent against final judgment. [Laughter. ] 

“T have known Judge Van Brunt for forty 
years, and have known him better, and liked him 
better year by year; but one thing I know, that 
he does not like to be talked about, and I am 
afraid that this speaking likeness might whisper 
in his ear anything I might say that was personal 
to himself. I would like to say one word more; 
there is a word which has not been spoken that 
I think, if I utter, will not shock even his modest 
ears. It was my good fortune to be here on the 
day the court first held a session under the new 
Constitution, and to hear Judge Van Brunt’s re- 
sponse to the greetings which fell from the bar. 
He made a promise then, which now has been re- 
deemed. He said in substance of this new experi- 
ment, of this new court, which under this Constitu- 
tion was then to be tried, if it should fail of success 
it would not be for want of entire devotion on the 
part of himself and his associates. It was an ex- 
periment; it has succeeded; a great and powerful 
tribunal has here been established, and from the 
benefits we have received from it in the brief past 
we may expect greater benefits in the future. We 
owe, it seems to me, a great part of the full meas- 
ure of this success to the courage, the wisdom and 
fidelity, and the vigor with which Mr. Justice Van 
Brunt has presided over your counsets.” 

Justice George C. Barrett, in receiving the por- 
trait on behalf of the court, said: “Upon the 
inauguration of this court, a little over a year ago, 
we were welcomed by our brethren of the bar 
with many kind expressions of respect, esteem and 
good will. The gratifying assurance of fraternal 
support which we then received has cheered and 
encouraged us in the performance of what you 





know to be arduous and responsible duties. To- 
day we find a new greeting, a little different from 
the first; less formal, more intimate; a greeting 
which is suggestive of the idea that respect and 
esteem have deepened into sympathetic interest 
and fraternal affection. For you could not ex- 
press the sentiments which I have named in a 
more gratifying manner to us than by this splen- 
did tribute to our chief — our loved and honored 
chief. This is indeed an exceptional occasion. It is 
not only that you present to us the portrait of the 
first presiding judge of the Appellate Division of 
this court, but it is presented to us by typical rep- 
resentatives of all that is honorable, all there is of 
experience and ability at the bar. You have pre- 
sented it to us with eloquent words, approving 
kindness, sympathy and good will. We accept the 
tribute in the spirit in which it is offered, and we 
reciprocate the kindly and generous words which 
accompany it. 

“ You may expect me to say a few words in re- 
sponse to what has been so eloquently and _ fit- 
tingly said with regard to the subject of this 
beautiful tribute. Gentlemen, they must, indeed, 
be very few. I cannot speak as I would wish with 
regard to the presiding justice. It would not be 
appropriate at the present time. One does not 
laud the members of his own household; we do 
not indulge in public panegyric of our father or 
our brother; we leave that to others. Our hearts 
may be full, but our tongue must be reserved with 
regard to such a matter. But this I may say: I 
may say it with entire delicacy; and that is, that 
the presiding judge is not only constitutionally 
such, but naturally and ideally the head of this 
court. If the Constitution had given the suffrage 
in that regard to the members of the court rather 
than to the governor, the result would have been 
the same. There is no one member of this court, 
I apprehend, who would have hesitated a single 
moment as to the person for whom his ballot 
would be cast. And if the presiding justice him- 
self had been required at that moment to cast his 
vote, I imagine that, with the sincerity and mod- 
esty for which he is noted, he would have been 
constrained to vote a blank. 

“ Now, gentlemen, while I may not say any 
more about the subject of the tribute, I may say 
something about the portrait itself. I may say 
that it is a credit to all concerned; it is a credit to 
those who initiated the idea, a credit to the great 
artist who has so splendidly executed the design, 
and a credit to the patient subject who, with sweet 
composure and unrepining resignation, has sat for 
many pleasant hours to obtain the necessary artis- 
tic pose which you observe. What shall I say 
more about it? I have had a chance of looking at 
it a moment yesterday. I think I may say it is 
indeed a speaking likeness. Of what does it 
speak, and how does it speak? Certainly it speaks 
to us of a masterful mind in a giant frame; it 
speaks to us, does it not, of extraordinary capacity 
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for work; of great integrity of mind; of natural 
ability of a high order; of sound common sense, 
and, above all, of ingrained fairness. And in what 
language does it speak? Surely in no measured 
tone, in no uncertain language; frankly, independ- 
ently, courteously, firmly; in good, plain, honest, 
unvarnished Anglo-Saxon, which conveys pre- 
cisely what he means. That face, gentlemen, is it 
the face of a respecter of persons? Could that face 
ever be the face of a courtier? Those eyes that 
look straight at you, are they not the eyes of an 
intense lover of truth and a generous hater of 
meanness and duplicity? That hand, that powerful 
hand, seems so well fitted to wield the sword of 
justice; is it a hand into which you would put a 
light Damascus blade, or would you not rather fit 
it adequately with one of the great rapiers wielded 
by one of the giants of the past? You observe that 
I have spoken interrogatively. I have expressed 
no opinion. The old-time habit of the charge 
comes over me; so I have asked you whether, 
upon these facts —I now ask you whether, upon 
all these facts, leaving it entirely to you to say, 
and putting it to you with my old-time colorless 
manner, whether this is not the portrait of a great 
character, and a grand young judge. [Applause.] 
I leave it to somebody many years hereafter to talk 


of the grand old judge. For, gentlemen, it is my 


prayer and belief that my brother Van Brunt is 
now in the prime of life, the zenith of his vigor, in 
the full height of his usefulness. May he be 
spared —- may he be spared, with the will of Provi- 
dence, and I venture to echo Mr. Root’s words — 
venture to echo the hope that he may be also 
spared by the unanimous suffrages of a discerning 
and generous people, to preside in this great court 
usefully and honorably for many, many happy 
years.” [Great applause. ] 


—- «+ 


CONVICTS NEVER REFORMED BY WORK. 


O the people expect profit from convict labor? 

I think not. All that the public expects is 

that these institutions shall be made self-support- 

ing, less expense of maintenance. The State of 

Mississippi has recently demonstrated the practi- 

cability of the system I advocate. The matter 
largely depends upon the men in charge. 

There is no labor performed by prisoners that 
does not compete in some degree with free labor. 
The problem before us is how to reduce this con- 
vict competition to a minimum, and if those in 
charge of this work in this State will attempt to 
make the penal population supply the food, cloth- 
ing, etc., for all public charges, I think the battle 
will be won, and all lovers of fair play will have 
cause to rejoice that another species of slavery 
has been abolished. As to the reformatory influ- 
ence of labor in our prisons, and the statement 
that constant employment is the only check to 
insanity, so often referred to by eminent penolo- 





gists, I wish to say that when I was a member of 
the prison commission in this State, I examined 
minutely into the workings of the Elmira Reform- 
atory as compared with our regular State prison. 
The conclusion reached by our commission was 
not flattering to the Elmira Reformatory. In fact, 
the consensus of opinion was that there is no re- 
form unless the prisoner has reformatory tenden- 
cies. Those who are reformed do not owe their 
reformation to rigid rules rigidly enforced, but 
rather to their own determination to remain out of 
prison and live a decent life. Work never re- 
formed criminals. The fact that men do not want 
to work makes them criminals, which is a distine- 
tion with a difference. 

I believe that the clause of the new law which 
classifies criminals so that, after a person has 
been sentenced for the third time, he will be com- 
pelled to remain in prison until pardoned, will 
have more influence in reforming convicts than all 
the rigid rules adopted by wardens or city 
boards. — From “Another Word on Prison 
Labor,’ by George Blair, in North American 
Review for June. 





—EEE 


KAFFIR LITIGATION. 





a law procedure fixed by recognized usage, 
says Benjamin F. Burnham, in his interesting 
work, “ Leading in Law and Curious in Court.” 
The * Hand-book of Kaffir Laws and Customs” 
tells that when a Kaffir ascertains that he has 
grounds to enter on an action against another, he 
goes with a party of his friends armed to the de- 
fendant’s residence, and they sit down in some 
conspicuous position. The male residents of the 
kraal assemble and sit together at a short distance. 
Presently one in the defendant’s group exclaims: 
“ Tell us the news.” The plaintiff's mentor details 
the case, occasionally prompted by some other one 
of his adherents, or interrupted by cross-questions 
from the news-seeker. With this long opening, 
the first day’s proceedings terminate by the plain- 
tiffs being informed that the “ men” of the place 
are from home, that there are none but “ children ” 
present, who are not competent to discuss such 
important matters. Next day the parties muster 
in augmented force, and the discussion is resumed, 
each disputant well versed in the Socratic method, 
contesting inch by inch, and with surprising 
adroitness endeavor to throw upon his opponent 
the burden of answering. (It must be racy in a 
case of wife-stealing.) This intellectual gladiator- 
ship closes the second day, and the parties ad- 
journ — each advisare vult. If the defendant feels 
worsted, he prepares to offer the smallest satisfac- 
tion the law allows. This is usually refused, in ex- 
pectation of an advance in the offer, which takes 
place generally in proportion to the defendant’s 
anxiety to prevent an appeal to the chief. Should 


| seems that some very primitive people have 





the plaintiff at length accede to the proposed 
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terms, they are fulfilled, and the case is ended by a 
formal declaration of acquiescence. 

Our surmises of the subject-matters of these 
African cases may be aided by Stanley's account of 
a case he was called upon to adjudge between 
Mpigwa, a chief, and a member of another tribe 
who was the plaintiff. A man had married a girl 
of Mpigwa’s tribe, paid two cows for her, and 
taken her to his home. After she had borne him 
three children he died. His tribe accused her of 
contriving his death by witchcraft, drove her and 
the children back to her own tribe, and demanded 
back the cows. Judgment for the defendant. 
Mpigwa’s tribe had earned title to the cows. 


——$_$¢—_____— 


Rotes of Cases. 

A testator, residing in Massachusetts and own- 
ing property in that State and in New York, exe- 
cuted+his will at a time when he was married, but 
had no children. Said will, after bequests to the 
testator’s wife, gave the residuary estate to a trus- 
tee, to receive the income and pay the same to his 
wife during her life. It further provided: “I give 
the reversion of all said residue and remainder 
hereinbefore given in trust, for the benefit of my 
wife for life, to those persons who, if my death 
occurred at the time of her death, would then be 
my heirs-at-law by blood.” After the execution 
of said will a child was born to testator, and sub- 
sequently the testator died, never having revoked 
the will or changed it in any way. Considerable 
property of the testator is situated in the State of 
Massachusetts, where he resided at the time of his 
death. It was held by the Appellate Division of 
the New York Supreme Court, first department 
(per Rumsey and Parker, JJ.), that an adjudica- 
tion by the Supreme Court of Massachusetts, with 
reference to property situated in that State, that 
the will contained a provision for said child of the 
testator, in an action to which said child was a 
party, was conclusive in the present case that said 
child was provided for in the will, and, therefore, 
that he takes under it, and does not take a dis- 
tributive share, as though his father had died in- 
testate. Held by the court that, under the law of 
New York, said child of the testator took a vested 
remainder according to the terms of the will, and 
therefore that said child was provided for in the 
will, and was not entitled to the same portion of 
the real and personal estate as would have de- 
scended or been distributed to him if the parent 
had died intestate. (2 R. S. 65, § 49.) (Wm. 
Minot, as Executor, etc. v. Francis Minot.) 


The Supreme Court of Indiana held, in the 
recent case of Townsend v. The State, that the 
Indiana act of 1891, declaring it to be a misde- 
meanor, punishable by a fine, to burn natural gas 
for illuminating in flambeau lights, was constitu- 











tional. The court said that the Constitution only 
guarantees to citizens the inalienable right to lib- 
erty and pursuit of happiness so far as the exer- 
cises of these rights does not conflict with the 
exercises of similar rights on the part of others, 
or with the good of the general public; that the 
right of the owner of the gas well to draw from 
the common reservoir of stock beneath the ground 
is analogous to his right to take wild animals or 
fish on his own land; that he may be restrained by 
law irom needlessly and wastefully destroying that 
part of the common stock which is drawn to the 
surface through his well; that the legislature is the 
sole judge of the justice or expediency of a law 
which does not conflict with the State or Federal 
Constitutions; that the recital in a statute of the 
facts which moved the legislature to pass it is no 
cause for overthrowing the law, although the 
judges should be convinced that the facts recited 
do not exist; that such recital is in no sense a 
judicial determination of the existence of the facts 
recited, and that it is not a necessary part of the 
statute. 


James Carples appealed from a judgment for 


$397 rendered on a verdict in his favor in his suit - 


for personal injuries against the New York and 
Harlem Railroad Company, because he was not 
allowed to prove his damages up to the time of the 
trial. The First Appellate Division granted a re- 
versal, holding, in an opinion by Presiding Justice 
Van Brunt, that in all actions for damages, those 
which have been sustained up to the time of the 
trial may be recovered, except those which may be 
special in their nature, in respect to which an alle- 
gation of special damage must be made in the 
complaint. Under an allegation that he was com- 
pelled to remain away from his business for six 
weeks, and was deprived of the use of his foot, and 
otherwise injured, the plaintiff, the court holds, 
was entitled to prove that his loss of earnings was 
the result of his absence from business — it being 
one of the natural and necessary results of the 
injury. 


Alexander S. Kirkman and others, as surviving 
partners, brought a suit in Kings county against 
May Louise Kirkman, as administratrix, to have 
the value of the interest of a deceased partner 
ascertained and paid. Justice Gaynor, before 
whom the case was tried, held that, while the firm 
name belongs to surviving partners, the good will 
is property in which the representatives of a de- 
ceased partner participate. A provision in articles 
of copartnership that the value of the interest of 
a deceased partner shall be ascertained and paid 
will prevent the survivors from continuing the 
business without purchasing such interest, and 
gives to the interest of the deceased in the good 
will a substantial value. 
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Antes of Amevican Becisions. 

Banks and Banking— Bills and Notes. —A 
bank which has not received a certificate from the 
bank commissioner authorizing it to transact busi- 
ness may negotiate promissory notes, so as to bind 
itself, and pass a valid title thereto. (Kellogg v. 
Douglas County Bank [Kan.], 48 Pac. Rep. 587.) 

Beneficiary Association— By-Law — Incapacity 
of Member “by Reason of Sickness or Acci- 
dent ’”’ — Blindness Caused by Injury. — A by-law 
of a society, providing that ‘a member who shall 
find himself incapable of working, by reason of 
sickness or accident,’ shall receive a certain sum 
weekly, applies to a member whose incapacity to 
work arises from total blindness caused by an 
accidental injury to one eye, the effect of which 
gradually extended to the other eye. (Godfroy 
Mogé v. Société de Bienfaisance St. Jean Baptiste, 
167 Mass. 208.) 


Bills and Notes — Non-Negotiable Note. — 
Where a note, otherwise negotiable in form, con- 
tains the following clause, “In case of the breach 
of any of the covenants or conditions in the mort- 
gage deed securing this bond contained, to which 
said deed reference is hereby made, and which is 
made a part of this contract, in either such case 
the said principal sum, with all accrued interest, 
shall, at the election of the legal holder or hold- 
ers hereof, at once become due and payable with- 
out further notice, and may be demanded and col- 
lected, anything herein contained to the contrary 
notwithstanding,” held, that this clause renders the 


note a non-negotiable instrument. (Chapman v. 
Steiner [Kan.], 48 Pac. Rep. 607.) 

City — Injury to Property by Water from 
Sewer — Action — Contributory Wrong — 


Waiver. — The fact that a city on several occa- 
sions pumped water out of a person’s cellar which 
had overflowed from a sewer will not justify a 
finding, in an action against the city for damages 
caused by such overflow, that a breach by him of 
the ordinances relating to sewers, in connecting 
his premises with the sewer, had been waived by 
the city. A city is not liable to an action for 
injury occasioned to the plaintiff's property by 
the overflow of water from a sewer, if the evidence 
tends to show no damage which was not caused 
in part by the connection of his premises with the 
sewer, made and maintained by him contrary to 
the city ordinances. (Brenck v. City of Holyoke, 
167 Mass. 259.) 


Corporation — Contract Made by Foreign Cor- 
poration. — A contract made by the agent of a 
foreign corporation in the State of Indiana is 
valid, although the agent may not have complied 
with sections 3453, 3454, 2 Burns’ Rev. St. Ind. 
1894, requiring the agents of foreign corporations 
to do certain things before entering upon the 
duties of their agency in the State, as the only 





inhibition of the statute is that the contract shall 
not be enforced in the courts of the State before 
compliance with these sections. (Sullivan v. Beck, 
U. S. C. C., D. [Ind.], 79 Fed. Rep. 200.) 


Criminal Law— Demurrer to Indictment. — 
Under Penal Code, §§ 1008, 1009, providing that 
the allowance of a demurrer to an information is 
a bar to another prosecution, and that defendant 
must be discharged unless the court “directs” a 
new information to be filed, a mere permissive 
order, sustaining a demurrer, “ with leave’’ to file 
a new information, entitles defendant to a dis- 
charge. (Ex parte Williams [Cal.], 48 Pac. Rep. 
499. 

Criminal Law— Homicide — Insanity. — Where 
insanity is set up as a defense to an indictment 
for murder, unless it appears that the prisoner 
was not conscious, at the time of the killing, that 
the act which he was doing was morally wrong, 
he is responsible, even if it be shown that he was 
impelled to its commission by an impulse which 
he was unable to resist. (Genz v. State [N. J.], 
37 Atl. Rep. 69.) 

Deed — Restriction — “Single Dwelling- 
House” — Evidence. —If a building is main- 
tained as a single dwelling-house, without struc- 
tural change, either inside or outside, from its 
original construction, but is used also as a private 
institution for the treatment of persons suffering 
from the liquor habit and kindred habits, who are 
boarded and lodged there while undergoing treat- 
ment, such use cannot be said to be a violation 
of a restriction in the deed by which the land was 
conveyed, that “ no building other than one single 
dwelling-house * * * shall be * * * main- 
tained on said lot.”” Evidence as to the meaning 
of the words “ single dwelling-house,” among real 
estate men, is inadmissible at the hearing of a bill 
in equity to restrain an alleged violation of a re- 
striction upon the use of an estate, it not appear- 
ing that the original or subsequent purchasers of 
the property were dealers in real estate. (Stone 
& Others v. Pillsbury, 167 Mass. 332.) 

Divorce — Desertion.—It is no bar to the 
wife’s suit for divorce by reason of desertion by 
the husband for the statutory period, that she in 
fact, during that period, did not desire her hus- 
band to return, and felt unwilling to live with 
him, provided such state of feeling on her part 
was the result of her husband’s misconduct, in- 
volving cruel treatment of her. (Smith v. Smith 
[N. J.], 37 Atl. Rep. 49.) 

Insurance — Loss. — One to whom a policy was 
issued without his knowledge, and who did not 
intend to accept it when it was issued, cannot ac- 
cept it after a loss, and therefore the filing of 
proofs of loss on*#&ch a policy is not an accept- 
ance, and does not violate a condition of a previ- 
ously issued policy against additional insurance. 
(Nelson vy. Atlanta Home Ins. Co. [N. Car.], 27 
S. E. Rep. 38.) 


| 
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Master and Servant— Negligence — Obligation 
of Master as to Machinery — Duty of Instruc- 
tion. —In order to save himself from liability to 
his employes, an employer is not bound to pro- 
vide the safest machinery, or the newest or most 
approved appliances; it is sufficient if the machin- 
ery be of an ordinary character, and such as can, 
with reasonable care, be used without danger to 
the employe. An employer is not bound to in- 
struct an employe of mature years, who claims to 
be experienced in the business upon which he is 
about to enter, although he may not be familiar 
with the particular machine to be used by him. 
An employer who puts an employe to work upon 
a steam mangle of a kind in general use is not 
liable for an accident to the employe, which occurs 
through the absence of a guard rail, when it ap- 
pears that machines of the kind were not con- 
structed with guard rails, and could not be ope- 
rated with such rails attached, although other 
steam mangles were made which were protected 
by rails. (Pa. Sup. Court, Weekly Notes of Cases, 
May 28, 1897.) 

Parol Evidence Inadmissible to Vary Written 
Agreement — Instructions. — Parol evidence is 
inadmissible to vary a written agreement which is 
clear in its terms, and expresses the result of the 
conversation of the parties to it. (Pike v. Mc- 
Intosh, 167 Mass. 309.) 


Personal Injuries — Landlord and Tenant — 
Negligence — Due Care — Law and Fact. — If 
the roof of a tenement-house is retained in the 
possession of the landlord as a place to be used in 
common by his tenants for hanging clothes, and 
for other uses to which the yard of a dwelling- 
house is commonly put, it is his duty to keep it in 
a reasonably safe condition for the uses for which 
it is intended; and he owes to a tenant’s boarder, 
who, at the tenant’s request, goes upon the roof to 
do gratuitously for him work which he had a 
right to do there, the same duty in that respect 
which he owes to the tenant. (Wilcox v. Zane, 
167 Mass. 302.) 


Petition for Writ of Review — Discretion of 
Judge.— Where it is a mere question of fact 
whether justice and equity require that a writ of 
review should be granted, no exception lies to the 
refusal of a judge to grant it. (Scituate Water Co. 
v. Simmons, 167 Mass. 313.) 

Promissory Note — Forged Indorsement — 
Finding. — If a person, whose indorsement of a 
promissory note was forged, received no benefit 
from the forgery, and the forger was not his agent 
for any purpose, he is not bound, as a matter of 
legal duty, to repudiate at once the genuineness 
of the signature. His failure to do so is evidence, 
in an action upon the note, in ¢he nature of an ad- 
mission which may be considered as bearing upon 
the question whether he assumed the signature as 
his own; but it is not conclusive. (Traders’ 
National Bank v. Rogers, 167 Mass. 315.) 





Railroad Relief Association — Certificate — 
Release — Public Policy — Agreement by Rail- 
road — Acceptance of Benefits — Estoppel of 
Member. — An agreement in a certificate of mem- 
bership in a benefit association organized by a 
railroad company to which it contributes, and the 
expenses of which are paid by it, that, in case any 
member or his beneficiary accepts benefits due by 
reason of accident on account of his membership, 
the company shall be released from liability 
on account of sickness, injury or death of such 
member, is not against public policy. A railroad 
company organized a relief department solely for 
its benefit and the benefit of its employes who be- 
came members thereof. Each member was re- 
quired to contribute a fixed amount monthly to 
the relief fund, to be used to furnish relief to its 
members in cases of accident or sickness, and, in 
case of their death, to provide something for their 
beneficiaries, and to make certain, in cases where 
the benefits of the department were accepted, the 
liability of the company for injuries caused by its 
negligence. Held, that an agreement by the com- 
pany to aid the department by paying its ex- 
penses and making up any deficiency in benefits 
due members was not outside of its powers. An 
employe of a railroad company, which had a reliei 
department for the benefit of its employes, was 
injured. His membership certificate provided 
that, by accepting benefits due him by reason of 
accident, the company should be relieved from 
liability on account thereof. Held that where he 
accepted some benefits under a mistake, suppos- 
ing his injuries were only temporary, and he made 
no effort to return the money after the mistake 
was made, the company was not liable. In such 
case a member could not avoid the election he had 
made by pleading the mistake for the first time in 
an amended reply in an action brought by him for 
such injuries, filed more than two years after the 
action was commenced, and offering to allow it 
as a credit on the amount claimed to be due him 
from the company. Judgment for railroad com- 
pany below. Here aftirmed in favor of company. 
(Maine v. Chicago, B. & Q. Ry. Co. [Iowa S. C.], 
70 Northwestern Reporter [April 24, 1897], 630.) 





Tenants in Common — Lapsed Devise. — A 
testator by his will devised the residue of his 
estate, consisting of realty, to his wife J. and his 
two children F. and R., “to hold the same in 
equal portions to them * * * and their heirs 
and assigns forever.” He declared that to his two 
grandchildren A. and B., children of a deceased 
son by a former marriage, he gave nothing. R. 
died before the testator, intestate, without issue 
and unmarried. Held, that J. and her two chil- 
dren, F. and R., took as tenants in common, and 
not as a class or as joint tenants, and that, R. 
having died before the testator, the devise to him 
lapsed. (Frost v. Courtis & Ano’, 167 Mass. 251.) 


Unauthorized Sale of Wife’s Personal Property 
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by Husband. — The acts of a husband in selling 
his wife’s personal property during her absence, 
under an assurance to the purchaser that she is 
dead, do not deprive her of her title, or of her 
right to maintain an action to enforce it. (Ago v. 
Canner, 167 Mass. 390.) 

Usury — Conflict of Laws. — A note on its face 
payable in Mississippi, though dated in Louisiana, 
and secured by mortgage on lands in that State, 
being given for a loan effected in Mississippi, 
where the money was paid and was to be paid 
back, and being given without any reference to 
performance under Louisiana laws, is subject to 
the usury laws of Mississippi. (Commercial Bank 
vy. Auze [Miss.], 21 South. Rep. 754.) 


— a> — 


Aotes of Recent English Cases. 

Landlord and Tenant — Forfeiture — Relief — 
Breach of Covenant Not to Assign Without Con- 
sent. — Appeal from Day, J. In 1894 the plaintiffs 
demised certain houses to Mrs. Oakshette for 
twenty-one years, and she covenanted not to as- 
sign or underlet without their consent. In the 
same yearshe, without suchconsent,demised one of 
the houses to Mrs. Adams for twenty-one years 
less ten days. By this lease rent was reserved and 
covenants made with Mrs. Oakshette, her heirs 
and assigns, but power of re-entry was reserved to 
her, her executors, administrators, and assigns. 
Mrs. Adams underlet the house (also without con- 
sent) to Mrs. Muspratt for the remainder of the 
term less twelve days, and she assigned it to the 
defendant Lyons, who entered into possession and 
spent £500 upon the house. In an action by the 
original lessors to recover possession for breach of 
contract, Lyons applied for relief against the for- 
feiture and to have the house vested in himself. 
Day, J., refused the application, and Lyons ap- 
pealed. Their lordships dismissed the appeal. 
They said that section 4 of the Conveyancing act, 
1892, did not amend section 14 of the act of 1881, 
but was an independent section giving powers for 
the relief of under-lessees different from those 
which existed in the case of lessees; therefore the 
court had power to relieve an under-lessee from 
forfeiture caused by breach of a covenant not to 
assign without consent. Here the appellant had 
constructive notice of a defect in the title, and 
ought to have investigated it before spending his 
money. What had happened arose from his ne- 
glect, and he was not entitled to be relieved. 
(Imray v. Oakshette, Ct. of App. L. T. Adv. Rep., 
May 20.) 

Solicitor — Authority — Authority to Compro- 
mise Claim Before Action. — The plaintiff brought 
this action to recover damages for personal inju- 
ries. The plaintiff had sustained personal injuries 
for which he alleged that the defendant was liable 
to pay damages. While the plaintiff was in a hos- 
pital, suffering from his injuries, he was visited by 





the clerk of a solicitor, who said he had been sent 
by the plaintiff's daughter. The plaintiff gave to 
the clerk particulars of his injuries, and instructed 
him to act in the matter of his claim against the 
defendant. The solicitor, without any further com- 
munication with, or authority from, the plaintiff, 
negotiated with the defendant’s solicitors, and ulti- 
mately compromised the matter by accepting £15 
in satisfaction of the plaintiff's claim against the 
defendant. The plaintiff was not then informed of 
the compromise. The money was paid to the 
solicitor, who kept it, and never paid any part of it 
to the plaintiff. The plaintiff subsequently brought 
this action, and the defendant applied at chambers 
to have the action stayed, upon the ground that 
the claim had been satisfied. The judge at cham- 
bers dismissed the application, and the defendant 
appealed. Held (dismissing the appeal), that, in 
the absence of express authority, a solicitor has no 
authority to compromise a claim on behalf of his 
client before an action has been commenced. 
Duffy v. Hanson (16 L. T. Rep. 332) approved. 
(Macauley v. Polley, Ct. of App. Law Times, Adv. 
Repts., June 5, ’97.) 


Legal Aotes. 

John A. Dunn, a Gardner chairmaker, was re- 
cently tried in the Superior Criminal Court 
(Worcester, Mass.) for violation of the weekly 
payment law. A verdict of guilty was returned, 
and the case will go to the Supreme Court. The 
action is a test case, and was brought under tthe 
statute of 1895, which so extends the weekly pay- 
ment law passed the year before that it applies to 
persons employing over twenty-five hands. One 
of Dunn’s foremen testified that he received no pay 
between two dates a fortnight apart. No defense 
was offered. The case will be taken to the Su- 
preme Court on the contention that the law is un- 
constitutional, that it vitiates the rights of con- 
tractors and infringes on the rights of citizenship. 

The well-known firm of Banks & Brothers re- 
cently published the Code amendments 
made by the legislature of 1898, under what 
is known as Mayer’s system, the work being 
done by Amasa J. Parker, Jr., of Albany. With- 
out even remarking, “by your leave,” Messrs. 
Baker, Voorhis & Co. seem to have appropriated 
this work, bodily, helping themselves not only to 
the fruit of Mr. Parker’s labors, but using also the 
system of which Banks & Brothers hold the copy- 
right. The fact subsequently leaked out that 
James B. Lyon, of Albany, furnished the plates 
belonging to Banks & Brothers to the New York 
firm. The present outlook is for a lawsuit, for 
damages, in which the metropolitan publishers will 
be the defendants, and the outcome will be 
watched with a good deal of interest by publish- 
ers, printers and the public at large. The ques- 
tion whether matter belonging to one publisher 
can be taken and used bodily by another pub- 
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lisher, without consent, does not appear to be a 
very difficult one for court or jury to answer. 


The Delaware legislature, which has just ad- 
journed, passed no less than 100 divorce acts. 
The highest previous number was 65, in 1889. The 
new Constitution will, happily, take divorce acts 
out of the hands of the legislature. 

Murder is not an extra hazardous performance 
nowadays. A writer in the Davenport Outlook, 
who has been investigating the subject, says that 
in Wisconsin 33 per cent. of the life prisoners are 
ers are released by executive clemency, while in 
Massachusetts the percentage is 50, and in New 
York 63. In Massachusetts the average time 
served by life prisoners who are pardoned is six 
and a quarter years, and in New York it is six and 
a half years. In other words, any prisoner in New 
York who is sentenced to the penitentiary for life 
has three chances out of five that he will be a free 
man inside of six and a half*years. 


An important promotion in the Federal judi- 
ciary has been made by the appointment of Wil- 
liam W. Morrow to succeed Attorney-General 
McKenna as circuit judge of the United States in 
the ninth circuit, which comprises the States of the 
Pacific slope. The nomination was promptly con- 
firmed by the senate. The new circuit judge was 
appointed district judge of the district of Cali- 
fornia by President Harrison, and his promotion 
will leave a vacancy in the District Court, to be 
filled by President McKinley. Judge Morrow, 
Attorney-General McKenna and President Mc- 
Kinley were all members of congress at the same 
time. Judge Morrow is a native of Indiana, where 
he was born in 1843, but has lived in California 
since 1859. He was admitted to the bar ten years 
later, and for four years, from 1870 to 1874, he was 
assistant United States attorney for the district of 
California. He was subsequently counsel for the 
State board of harbor commissioners for a num- 
ber of years, and then served three terms in con- 
gress before he was appointed to the bench. 

William Edmond Curtis has resumed his mem- 
bership in the New York law firm formerly 
Stearns, Curtis & Colt, of which Augustus N. 
Hand has also become a member. Hon. John G. 
Carlisle, ex-secretary of the treasury, will be asso- 
ciated with the firm as counsel, as will also Charles 
H. Hamlin, of Boston, as counsel in customs 
cases. The new firm name will be Curtis, Mallet, 
Prevost & Colt, with offices at 30 Broad street. 





Legal Laughs. 


A Rochester exchange tells of a young lawyer 
of that city whose wedding day was approaching, 
and who was in court, when the question arose as 
to the date at which a case, in which he was attor- 
ney, should be set down. The fact that he was to 
be married had been kept rather quiet, and when 








his opponent strenuously insisted that it should be 
the following Thursday, the situation was embar- 
rassing, especially when the latter called for an 
explanation of our friend’s objection. The groom- 
to-be wriggled and evaded an answer as long as 
he could, but was at last cornered, and blurted 
out: “ Next week will be a very bad week for me. 
I am to be married.” 

While the bulliest bulls are Irish, some John 
Bulls are good. An English judge, sentencing a 
prisoner, iscredited bythe “Law Notes” of London 
with this: “ Are you aware that for these repeated 
breaches of the law it is in my power to sentence 
you to a term of penal servitude far exceeding 
your natural life? And, what is more, I feel very 
much inclined to do it.” He doubtless knew the 
maxim, Bont judicis est ampliare jurisdictionem. 





English Aotes. 


Three hundred and fifty barristers have ex- 
pressed their wish to attend St. Paul’s on the 20th 
June. Unfortunately, there are seats for 150 only. 


A correspondent of a Manchester paper quotes 
Temple gossip to the effect that Lord Justice 
Lopes and Mr. Justice Hawkins will shortly retire 
and be raised to the peerage. The Law Times 
adds further rumor to the effect that Lord Esher 
will also retire and be raised to an earldom, 
whilst the honor of knighthood will be conferred 
upon the treasurers of the Four Inns of Court, 
viz.: Mr. Gates, Q. C. (Inner Temple); Mr. Hem- 
ming, Q. C. (Lincoln’s Inn); Mr. J. P. Murphy, 
Q. C. (Middle Temple), and Mr. Mattinson, Q. C. 
(Gray’s Inn). 


The Law Times is authority for the statement 
that the prosecution of the Balfour group cost the 
country £14,036 11s. 11d.; and that of Dr. Jameson 
and his co-defendants £14,004 6s. 2d. 


It is announced that Mr. Justice Cave, who re- 
cently completed fifteen years of judicial service, 
will retire at the end of the Long Vacation. The 
Pall Mall Gazette hopes that other members of the 
bench will imitate his example, and adds: “ We 
are justly proud of our judicial bench, but it would 
be well if some of its present members could be 
brought to see that, as much in their own as the 
public interest, the precedent set by Mr. Justice 
Cave might advantageously be followed.” Justice 
Cave is 64 years of age. The other judges who 
have completed fifteen years’ service on the bench 
are Lord Esher, Lord Justice Lindley, Lord Jus- 
tice Lopes, Lord Justice Chitty, Mr. Justice North, 
Mr. Baron Pollock, Mr. Justice Hawkins, Mr. 
Justice Mathew, and Mr. Justice Day. Two of 
these judges, Lord Esher and Mr. Justice Haw- 
kins, are octogenarians. 


Applications of various sorts in relation to the 
queen’s diamond jubilee have been numerous in 
the courts in London lately. The ecclesiastical 
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tribunals have received many requests for permis- 
sion to put up temporary stands and seats on 
church property. Such permission can be ob- 
tained only by means of a regular legal proceed- 
ing, which, if successful, results in the granting of 
an order called a faculty by the presiding officer of 
the court. Thus on one day recently the Con- 
sistory Court of London, held by Dr. Tristram, 
the chancellor of the diocese, granted a faculty for 
the erection of seats in St. Paul’s churchyard, and 
another for the erection of seats in the churchyard 
of St. Clement Danes. For the latter privilege the 
rector will receive £5,750, which is to be spent in 
repairing and adorning the church. 


A London court has recently done something 
to settle the social status of artists’ models. A 
young woman brought suit for breach of promise 
against a.man who had promised to marry her, 
but had been alarmed by the discovery that, in- 
stead of sitting for the head alone, she had‘ also 
sat for the figure, though not without drapery. 
The decision of the court was that the profession is 
respectable, and that she was entitled to damages. 


A solicitor, who declines to have his name made 
public, has given £5,000 to the Solicitors’ Benevo- 
lent Association. 


a 


Communications. 
To the Editor of the Albany Law Journal: 

A misconception by a Pennsylvania court of the 
intended scope of a New York practice statute has 
latterly caused some embarrassment, and I write 
you on the subject in the hope that, attention being 
attracted to it and the matter gone into by others, 
what amounts to-day to rather an absurd position 
may be remedied. 

A statute of this State (now embodied in the 
Code of Civil Procedure) requires leave of court 
to sue on a judgment. I am informed that the 
statute was originally passed, and has been con- 
tinued, to prevent an abuse which was possible, 
and, it is stated, was practised, under some such 
circumstances as that “A” being indebted to “B” 
in a trifling amount, and unable to pay, would be 
sued and judgment recovered. Thereupon a new 
suit upon the judgment would be immediately 
instituted; upon the judgment therein recovered 
a third suit would be promptly brought, and so 
on ad infinitum, whereby, by the addition of the 
taxable costs and similar items, an indebtedness of 
perhaps $50 would grow into an indebtedness of 
perhaps several thousands. This fraudulent, but 
unavoidable, claim would then be collected from 
“A” at any time when he might become possessed 
of property. Whence the statute. 

Necessarily such a statute passed, for the indi- 
cated purpose has no extra territorial force, 
though, if such a practice should arise or be exist- 
ent in any other jurisdiction, unquestionably some 
such statute should be embodied in the law of such 





other jurisdiction. The result in Pennsylvania, 
however, I am informed, has been that there are 
now three decisions in the Court of Common Pleas 
in Philadelphia to the effect that a suit cannot be 
there sustained upon a New York judgment, un- 
Icss the record of the judgment is supplemented 
by proof of an order having been made by the 
cuurt in which the same was recovered permitting 
suit to be brought in Pennsylvania upon the judg- 
meni, the argument being, I presume, that the 
New York statute is a self-imposed limitation upon 
the faith and credit which is to be given (under 
the Constitution of the United States) by the 
courts of any other State to a New York judgment. 
This would be possibly a simple matter to coriect 
were it not that the New York courts do not feel 
always authorized to undertake to direct what shall 
er shall not, or may or may not, be done in an 
entirely independent jurisdiction. Also the New 
York statute (section 1913, Code of Civil Proce- 
cure) provides that, where an order is sought 
granting leave to bring an action upon a judgment, 
notice must be given to the adverse party; or, on 
proof that he cannot be served with due diligence, 
such notice as the court may direct must be given. 

In the two cases with which the writer was con- 
cerned,the adverse party, being present here, could 
be, and was, served, and, not appearing to oppose 
the motions, leave to sue in the other jurisdiction 
was granted, upon a showing being made to the 
court of the condition of the decisions in Pennsyl- 
vania. But it is quite apparent that the substantial 
object of suit in another jurisdiction may be 
wholly defeated by the delays incident to the giv- 
ing of notice here, while in the interval proceed- 
ings can be taken there, upon judgments recovered 
in other States than New York which do not have 
this statutory regulation. Since the incidents to 
which I refer, I have been communicated with by 
a member of the bar who has just had an action, 
brought for his client on a New York judgment, 
dismissed in Philadelphia, because of the absence 
of an order permitting suit in Pennsylvania. 

It is doubtful whether the courts here would be 
justified in giving a general order allowing suit in 
such a case, and therefore our courts are placed in 
the position of apparently undertaking to say what 
shall or shall not be done in the other jurisdiction, 
by specifying in the order what particular action 
shall be permitted to be brought. 

It would seem as though the matter might be 
adjusted by an amendment of the Code, adding to 
the phrase, “cannot be maintained between the 
original parties to the judgment,” the words, “in this 
State,” leaving other jurisdictions to deal with the 
question of any abuse of process for themselves; 
i. e., if any attempts were being made in another 
jurisdiction to bring a number of suits, one after 
another, upon the same original indebtedness, it 
could be regulated there, upon proof of the facts 
or by statute, without reference to the original suit 
in that jurisdiction being founded upon a judgment 
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recovered here. As it stands at present, any one 
desiring to have suit brought in Pennsylvania 
upon a New York judgment would do well to 
direct the bringing of the action in the United 
States courts, in which, I am informed, the appar- 
ently erroneous view referred to does not prevail. 
Yours respectfully, 
CuHaArRLeEs Stewart Davison. 


New York, June 9, 1897. 





Rew Books and Rew Editions. 
The Village Laws of New York, containing the 
new Village Law of 1897, the General Municipal 

Law, the Statutory Construction Law, the Pro- 

visions of the Public Health Law, the Labor 

Law of 1897, the Railroad Law, Town Law, 

Transportation Corporations Law, and of all 

other General Laws directly affecting village af- 

fairs. With explanatory notes, cross-references, 
decisions and forms. By Robert C. Cumming 
and Frank B. Gilbert, of the Albany County 

Bar, and Assistants to the Statutory Revision 

Commission. Matthew Bender, Albany, N. Y. 

1897. 

The legislature of 1897 enacted, among several 
other general statutes, the so-called Village Law, 
and repealed all prior general laws relating di- 
rectly to villages. It is the aim of-the work under 
review to give this new law and cognate statutes 
in convenient form for general use. At the end of 
each section is printed the revisers’ note as con- 
tained in their original report to the legislature. 
Following the revisers’ note is an editorial note, 
indicating changes in the bill made by the legis- 
lature, together with explanatory suggestions and 
cross-references. Such of the decisions of the 
courts rendered under the old law as are deemed 
of application under the new are also added, and, 
in addition, such provisions of other statutes as 
affect villages as municipalities. The table of 
forms at the end of the book cannot fail to prove 
of value to village officers and others interested in 
or connected with village government. Like all 
the works of Messrs. Cumming and Gilbert, this 
book is carefully edited. It consists of 358 pages, 
with copious index. 

Matthew Bender has also issued, in pamphlet 
form, the new Lien Law of New York, being 
chapter 418, Laws of 1897, and constituting chap- 
ter 49 of the General Laws. 





The Law of Crimes and Criminal Procedure, In- 


cluding Forms and Precedents. By Lewis 
Hochheimer, of the Baltimore Bar. Baltimore: 
Harold B. Scrimger. 1897. 

This work is divided into four parts. Part first 


treats of the law of crimes in general, presenting 








the general doctrines of the substantive criminal 
law, including chapters on the subjects of “ Stat- 
utes and Statutory Construction” and “ Constitu- 
tional Guarantees and Limitations.” Part second 
relates to criminal procedure, State and Federal, 
containing the law relating to criminal jurisdic- 
tion, pleading and evidence, and the numerous 
chapters following under the general head of 
“ Practice.” Part third contains the law relating to 
“special proceedings and remedies,” including 
search warrants, surety of the peace, inquisition of 
homicide, foreign and interstate extradition, cer- 
tiorari, habeas corpus, mandamus, prohibition and 
injunction. Part four presents the law relating to 
“ special offenses,” arranged in alphabetical order. 
In each chapter there is stated the entire law relat- 
ing to the particular offense, including procedure 
and precedents of indictments, as also citations of 
important Federal statutes. A chapter is devoted 
to the law in relation to “contempt.” In an ap- 
pendix there is given, together with explanatory 
matter, a list of authors and works cited as direct 
authority on questions of criminal law. As will be 
seen from this brief and necessarily imperfect de- 
scription, the author has sought to make his work 
a compendium of the subject treated, and an ex- 
amination of the book shows that he has suc 
ceeded admirably in epitomizing the common law, 
including such statutory enlargements and modifi- 
cations as are of general application. He has pur- 
posely sought to avoid mere commentary and 
discussion, confining himself to explicit statement 
of the existing law, and has attained a high degree 
of accuracy and clearness. The work will un- 
doubtedly prove of distinct and positive value to 
the profession. 


The Elements of Law: An Introduction to the 
Study of Constitutional and Military Law of the 
United States. By Lieut.-Col. George B. Davis, 
of the Judge-Advocate-General’s Department, 
U. S. A. First edition. John Wiley & Sons, 
New York. 1897. 

Mr. Davis, in his work on the Elements of Law, 
enters a field hitherto made familiar by the names 
of Chase and Robinson. The book is written with 
a view to acquainting the laity with the first prin- 
ciples of law and the elements of jurisprudence 
sufficient to lead the reader up to the better appre- 
ciation of the Constitution of the United States. 
The author has treated his subject in a very able 
manner, and has made points of law, which ordi- 
narily are clear only to the student, intelligible to 
the average reader. Mr. Davis has digested in a 
short work much law which will be found of great 
advantage to general readers, merchants and men 
of affairs, who have not the time to go deeper in 
the study of the law. The subject is condensed, 
and many of the definitions are well worded, evi- 
dencing the fact that the writer is well versed in 
the subject he has treated. 
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Current Lopics. 

HE question whether or not the judges 
of the Supreme Court shall wear ju- 

dicial gowns is being agitated in [llinois. 
The Chicago Legal News learns that, at 
the annual meeting of the State Bar Asso- 
ciation to be held in July, a resolution will 
be introduced requesting the judges of the 
Supreme Court to wear gowns upon the 
bench. The News strenuously opposes the 
proposed innovation,declaring that “kingly 
crowns and gowns should find no place 
upon the American bench.” “ American 
judges,” it thinks, “should be dressed as 
American citizens.” If it is really neces- 
sary to clothe judges in gowns to give them 
dignity, the News suggests that women be 
elected judges, for they alone can appear 
dignified in gowns. Our contemporary 
appears to fear that when the gown resolu- 
tion is introduced, it may go further and in- 
clude wigs as well as gowns, and adds that it 
would be but another step to ask the Su- 
preme Court to adopt a rule requiring 
counselors who appear before that august 
tribunal to wear gowns, and carry green 
bags, like the counselors of old England. 
It appears to us that the News is inclined 
to attach altogether too much importance 
to this matter. It can make very little dif- 
ference, in the administration of the law, 
whether the judges appear in gowns, in 
the plain, customary suit of solemn black, 
or in clothes of any other suitable judicial 
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cut and color. If the judicial gowns lend 
additional dignity to the bench, then by all 
means let us have them. It may be worthy 
of note that the judges of the New York 
Court of Appeals have, for some years, 
worn gowns. Prior to the innovation here 
there was the same sort of agitation, and 
similar objections to the custom were urged. 
The donning of judicial robes by the highest 
New York court, following the custom of 
the U. S. Supreme Court justices, is not 
now objected to or apparently offensive to 
any one, and it certainly adds dignity to 
these august tribunals. But it is really not 
a matter of any importance. The judges 
themselves might properly be left to decide 
it, according to the individual preference 
of the majority of the court. 


The result of the recent judicial election 
in Illinois proved a splendid victory for 
non-partisanship in the selection of judges. 
The Democratic candidates who were not 
on the Republican non-partisan _ ticket, 
those who were on the Silver and anti-ma- 
chine, the Crumb faction and the anti- 
Crumb faction, the candidates of the Citi- 
zens’ and Lawyers’ non-partisan league, 
candidates on the Constitutional Rights of 
the People and candidates on the United 
Silver ticket, were all routed, “ horse, foot 
and dragoons.” All the old members of 
the bench in Cook county on the Republi- 
can non-partisan ticket for re-election came 
in with flying colors and handsome majori- 
ties. The victors on the ticket were Judge 
Benjamin D. Magruder, re-elected to the 
Supreme Court; Judge Theodore Brefitafio, 
re-elected to the Superior Court, and the 
following re-elected judges of the Circuit 
Court: Francis Adams, Oliver H. Horton, 
Frank Baker, Elbridge Hanecy, Murray F. 
Tuley, Edmund W. Burke, Edward F. 
Dunne, Abner Smith, Arba N. Waterman, 
Richard W. Clifford, Charles G. Neely, 
Richard S. Tuthill, Thomas G. Windes and 
John Gibbons. Lawyers and litigants are 
to be congratulated on the result. The 
implied understanding that when a lawyer 
is elected to the bench he shall not be sent 
back to the bar so long as he performs his 
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duties honestly and with ability ought to be 
held sacred, for it certainly conduces to the 
efficiency and purity of the bench. 


A trial in which the newspaper editors 
and publishers of the. country were deeply 
interested was concluded last week, in 
Washington, D. C., the result being a vic- 
tory for the defendant, John S. Shriver, a 
newspaper correspondent, who was on trial 
charged with contempt in refusing to an- 
swer questions as to the source of his infor- 
mation in relation to the sugar trust investi- 
gation, in 1894. Judge Bradley, who 
presided at the trial, ordered the jury to 
bring in a verdict of not guilty, which they 
did without leaving the box. The court 
based its decision on two points, viz.: First, 
that the witness had not been legally sum- 
moned by the Senate investigators; and, 
second, that the question asked him was not 
pertinent. The contention of the defense, 
which was ably conducted by former Judge 
Dittenhoeffer, that newspaper men are 
privileged as a class, the same as are priests, 
lawyers and physicians, with respect to com- 
munications made to them in confidence, 
the court refused to sustain, but as the 
court did, on the other hand, hold that to 
ask the witness the name of his informant 
was not a pertinent question, counsel for the 
defense assert that a precedent is established 
which virtually brings newspaper witnesses 
within the privileged class. 

It is to be regretted that the principle for 
which leading newspapers have been con- 
tending, viz.: The inviolability of con- 
fidential communications received in the 
discharge of journalistic duties was not 
specifically passed upon, but under Judge 
sradley’s ruling, the imperfect character of 
the summons, would have been sufficient to 
throw the prosecution out of court. 


A decision of particular interest to attor- 
neys and bankers was rendered recently by 
the Supreme Court of South Carolina, in 
the case of Sylvester Bleckley Co. v. Ale- 
wine et al., in which .t was he'd that a pro- 
vision for an attorney’s fee in case of default 





renders a note containing the same non-ne- 
gotiable. It was an action upon a promis- 
sory note which contained the following 
provision: “ And if this note is collected 
by suit, or placed in the hands of an attor- 
ney for collection, we promise to pay ten 
per cent. attorney’s fees for collection, in 
addition to principal and interest.” Judge 
Gary, who delivered the opinion, referred 
to the conflict of authority on the question, 
and the desirability of having the legisla- 
tures of the different states make the laws 
upon the subject of non-negotiable paper 
uniform throughout the United States. It 
was shown, however, that the decisions in 
South Carolina are to the effect that uncer- 
tainty in the note, whether existing prior 
or subsequent to the maturity of the note, 
renders it non-negotiable (Bank v. Strother, 
28 S. C. 517). As to the question whether 
the provision in the note for attorney’s fees 
rendered it non-negotiable, the court held 
that whether the owner of the note, after 
maturity, would place it in the hands of an 
attorney for collection before payment 
thereof, was an uncertain event; and if, 
after maturity, the parties on the note 
should proceed to pay the same, it would 
be uncertain where they would find the 
note — whether in the hands of the owner 
or an attorney. If they should find the 
note in the hands of the owner, they would 





have to pay principal and interest, but if the 
note had been placed in the hands of an 
attorney for collection, they would not only 
have to pay principal and interest, but at- 
torney’s fees of ten per cent. This uncer- 
tainty, in the opinion of the court, made 


the note non-negotiable. 
a 





The Supreme Court of Massachusetts 
holds, in the case of Samuel C. Burney v. 
The Children’s Hospital of Boston, that it 
is actionable for a hospital to perform an 
autopsy on the dead body of a child without 
the father’s consent. This was the plain 
question for decision in this case. The 
sole contention of the defendant, who filed a 
demurrer to the plaintiff's declaration, was 
that the action could not be maintained be- 
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cause there is no right of property in a dead 
body. The Superior Court, holding that 
this was a valid objection, ruled that the 
action could not be maintained, and sus- 
tained the defendant’s demurrer. The Su- 
preme Court holds that it is not a good 
objection, and decides the action will lie. 
The father brought the action as the natural 
guardian of his child, which had been en- 
trusted to the hospital to undergo a surgical 
This is the first time the ques- 
tion had been decided in Massachusetts. 


operation. 


The opinion is published in full in this issue 
of the ALBANY Law JouRNAL. 


Commenting on an editorial article in a 
recent issue of the ALBANY Law JouRNAL, 
on the subject of the congested condition 
of the legal profession, our esteemed con- 
temporary, the Rochester Democrat and 
Chronicle has this to say: 

“In considering this state of affairs the 
ALBANY Law JouRNAL seems inclined to 
attribute it largely to the ‘ widespread no- 
tion that manual labor is unworthy and, in 
We do not think that 
this silliness is as general as the ALBANY 


a sense, degrading.’ 


LAw JOURNAL thinks it, nor that it has as 
much to do with the overcrowding of the 
professions as the general belief that the 
right man can make bigger money and a 
bigger reputation in a profession than he 
could ever make in any trade. 
ful mechanics made more money than suc- 


If success- 


cessful lawyers, it is not at all likely that 
the ‘notion that manual labor is degrad- 
ing * would have very much effect in keep- 
ing out of the mechanical trades young men 
with the normal allowance of brains. Nor 
are we sure that it is true, as the ALBANY 
LAW JOURNAL says it is, that ‘ thousands 
of young men who are struggling to win a 
precarious living at the bar could, doubt- 
less, have done well * * = * 
trade.” Pehaps the 


in some 


mechanical trades 


would be as overcrowded as the profes- 
sions, if the trade unions had not taken 
more or less effective measures to artifi- 
cially prevent overcrowding. At any rate 
the trade unions say so and act as if they 


‘on the subject. 





believed what they said. It is all very well 
to advise young men to arm themselves for 
the battle of life by learning a trade, but the 
trades are not open, as the professions are, 
to everybody who chooses to enter them. 
The trade unions have a good deal to say 
about the number of apprentices that can be 
taken into a trade. Possibly that fact is 
among the reasons why the professions are 
so overcrowded. Possibly the very fact 
that there are, as yet, no ‘unions’ in the 
liberal professions makes them more attrac- 
tive to ambitious and self-reliant young men 
than the trades. In the professions indi- 
viduality finds a fair field and no favor. In 
the trades it doesn’t.” 

Our contemporary’s suggestions are in- 
teresting if not valuable. We are by no 
means convinced, however, that the notion 
with regard to manual labor being degrad- 


ing is not a potent factor in the overcrowd- 


ing of the professions. While we are not 
arguing, by any means, against education, 
of which no young man can have too much, 


we do deprecate the tendency of it to foster 


and cultivate a distaste for any but purely 
mental labor. Without doubt the notion 
that more money is to be made in them than 
in a trade, has something to do with the 
overcrowding of the professions, but that 
this idea is to a large extent erroneous is 
amply proven by the many professional mis- 
fits and failures, a significant indication of 
which is found in the advertisements which 
formed the text for our previous comments 
We are still firmly of the 
opinion that thousands of young men who 


‘are struggling to win a precarious living at 
‘the bar could have done much better, pecu- 


niarily, in one of the mechanical trades, 
for good mechanics are in much better de- 


‘mand, and are paid much higher wages, than 
‘poor lawyers — poor in the sense of being 


ill-equipped by nature for the successful 
practice of the profession. 

As to our contemporary’s suggestion that 
the article which it criticises is “ not likely 
to be read with pleasure by law-school 
graduates of this year’s crop,” we have to 
say that we deem it much more important 
to give good counsel than to give pleasure; 
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and that our advice to young men who are 
anticipating the study of the law, to be sure 
they are fitted by nature, talents, individu- 
ality and self-reliance before entering upon 
so arduous and exacting a profession, is 
good advice, we have no manner of doubt. 
We are not arguing in favor of the estab- 
lishment of any artificial barriers against 
admissions to the bar, other than rigid, 
properly conducted practical bar examina- 
tions, such as we now have, but we believe 
we are doing the rising generation of young 
men who are crowding into the learned pro- 
fessions a valuable service in urging them 
to look before they leap, to indulge in in- 
trospection, to make tlhieir choice fairly, 
carefully, understandingly, and when it is 
made, to press forward ploddingly, perse- 
veringly, persistently, stooping to no mean- 
ness, hesitating at no labor. Then, if the 
choice has been rightly made, will they 
prove benefits to society and ornaments to 
their profession — one of the grandest and 
noblest in the whole range of human 
activity. 


John Davis recovered a verdict of $200 


damages against the Ottawa Electric Rail- 
way Company, for being forcibly ejected 
from a street car because he insisted upon 
“ new 
and rare-glistening boots,” upon an empty 


keeping his feet, proudly incased in 


seat opposite to the one on which he was 
But the defendants carried the 
case to the Divisional Court, which set aside 
the verdict, with costs. The Canada Law 
Journal remarks that Mr. Davis’ varnished 
may have been so altogether 
lovely .as Trilby’s bare feet, but neverthe- 
less they have won quite as enduring a 


sitting. 


boots not 


fame. 


The Canada Law Journal does well to call 
public attention to the fact that, while the 
introduction of the type-writer into the field 
of law is one of those modern improve- 
ments which has greatly tended to facilitate 
business, there is a danger which ought to 
be guarded against arising from the ephem- 
eral character of some of the work done on 
type-writing machines. One of the impor- 





tant requisites of most legal documents is 
permanency, and yet documents are fre- 
quently struck off on such machines whose 
legibility will not endure beyond a very few 
months. The copies produced by means oi 
carbon sheets are especially open to this ob- 
jection, and it is quite true, as the Journal 
says, that deeds type-written in this way 
will, in a comparatively short time, become 
quite illegible. 
carbon copies for settlements, 


The reckless use of these 
deeds and 
agreements of any importance is very much 
to be deprecated, and we entirely agree with 
our contemporary that the use of such prints 
for pleadings and other documents required 
to be filed in court should be prohibited. 


Apropos of the question of stenographers’ 
speed in the reporting of speeches and wit- 
nesses’ testimony, to which we not long ago 
referred, Fred S. Irland, one of the expert 
writers of the National House 


of Representatives, recently told a news- 


shorthand 


paper reporter that no man could speak in 
the House at the rate of 300 words a 
minute, and be reported, a statement which 
entirely coincides with what a correspond- 
ent of the ALBany Law JourNAL had to 
say on page 236, ante. Mr. Irland, who 
is certainly in a’ position to speak under- 
standingly, expresses doubt whether a man 
could be understood while speaking in the 
House at that rate of speed. In routine tes- 
timony, where frequently recurring phrases 
such as “ Where do you live?” and “ What 
is your name?” are expressed by brief ar- 
bitrary signs, he says a stenographer cai 
write as fast as a man can think; but it is a 
very different matter where a congressman 
makes a speech. Asked what is the fastest 
record in the House, Mr. Irland cited the 
case of Representative Johnson, of Indiana, 
who once talked for an hour and a half, 
when discussing a contested election case, 
at the average rate of 220 words a minute. 
This statement of an acknowledged expert 
goes far to prove that the claims made on 
behalf of certain stenographers, that they 
have reached or exceeded 400 words a 
minute, should be taken cum grano salis. 
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Aotes of Cases. 


A remarkable decision has recently been ren- 
dered by the Michigan Supreme Court, a tribunal 
said to be famous for soundand logical views. The 
Constitution of the State provides that “in every 
criminal prosecution the accused shall have the 
right to a speedy and public trial by an impartial 
jury.” It appears that a man was on trial before 
Judge Chapin, of Detroit, for criminal assault, 
and that the court ordered the exclusion from the 
court-room of all persons not connected by ties of 
friendship or blood with the accused or complain- 
ing witness. Newspaper reporters were also per- 
mitted to remain. The order was made in the 
interest of public morality, to prevent undue pub- 
licity of details of the crime. The question pre- 
sented to the Supreme Court was whether the trial 
was “ public’ within the meaning of the constitu- 
tional provision. The decision is that the ‘word 
public must be interpreted in the broadest sense, 
and that any restriction of the public’s right to be 
present renders the trial illegal. 


Julia Ann Dayton, of New York, has secured 
the reversal, by the Appellate Division of the 
New York Supreme Court, First Department, of 
an adverse judgment in her suit upon two policies 
of insurance for $5,000 each, issued by the Mutual 
Life Insurance Company upon the life of her hus- 
band, Henry W. Dayton, who, about three years 
ago, at the age of about thirty years, committed 
suicide. Mr. Dayton had been for about fourteen 
years in the employ of the H. B. Claflin Company, 
starting 2s an office boy, and, after serving as 
assistant in the credit department, attended to the 
payment of taxes, water rates, assessments and 
public charges on real estate held by the com- 
pany, and was intrusted with the collection of in- 
terests and principals of purchase-money mort- 
gages held on behalf of the copartnership. Mr. 
Dayton’s salary had never exceeded $1,200. After 
the suit was begun against the insurance company, 
the Claflin Company were substituted as defend- 
ants, that company claiming that Dayton for five 
years before his death had been systematically em- 
bezzling the company’s funds, and that the pre- 
miums on the policies had been paid with the 

y. which, it was alleged, amounted in 
the aggregate to $31,250. The referee, before 
whom the case was tried, found that all the pre- 
miums on both the policies were paid from 
moneys stolen by the assured from the Claflin 
Company, except one premium of $76, which Mrs. 
Dayton paid. The court, in an opinion by Justice 
Williams, holds that there should be a new trial. 
“We are not at all satisfied,” Justice Williams 
says, “with the findings of the referee, upon the 
evidence before him. The defendant had the bur- 
den of proving that the payments of premiums 
upon the policies were made from stolen moneys, 


stolen money, 





and we do not think the evidence was such as to 
authorize the finding as to the first premiums on 
the two policies, and as to several others, that they 
were made from moneys embezzled and _ stolen 
from the defendant company. Nor do we think 
the defendant company showed itself entitled to 
claim the benefit of any moneys used in the pay- 
ment of premiums which had been embezzled and 
stolen from the old firm.” 


To George Halbert’s suit for an alleged balance 
of $6,014 for work and materials upon Albert B. 
Gibbs’ private residence in New York city, the 
latter, denying liability, interposed a 
counter-claim for upward of $20,500 for improper 
work and other items. The action, which was be- 
gun in February, 1893, is still pending before a 
referee, and there have been 144 hearings, avérag- 
ing two and one-half hours each. The fees already 
paid amount to $6,600, more than the plaintiff's 
original claim. The referee has been paid $1,700, 
and the stenographer about $1,900. Last Febru- 
ary, Augustus B. Prentice. the defendant’s attor- 
ney, who has received in all about $1,500, and 
claims that $3,410 is now due him from his client, 
wrote him that he declined to go a step further 
unless the client sent him a check for $500 on ac- 
count. He persisted in refusing to proceed with 
the trial or to permit any one else to represent his 
client until he was paid. The Second Appellate 
Division has reversed an order of the Trial Term 
denying defendant's motion for the substitution of 
another attorney. The court holds, Justice Hatch 
giving the opinion, that the attorney, by his refusal 
to proceed, thereby discharged himself from his 
employment, terminated the relation of attorney 
and client, and lost any lien given him by section 
66 of the Code for services. In order to maintain 
such a lien, the court says, the attorney must show 


besides 


performance upon his part, or such a condition of 
affairs as clearly justifies his withdrawal. 

In a suit by Ruth Lansing, by guardian, against 
the Coney Island and Brooklyn Railroad Com- 
pany, based upon the alleged negligence of the 
defendant. it appeared that Ruth, who was about 
seven years old, had been lifted by her father 
upon the front seat of an open car of the defend- 
ant, which had stopped on a curve, with her back 
to the motorman; that, just as the father was step- 
ping into the car, and before he could move the 
child to another seat, as he testified he intended to 
do, the car started with a quick motion; he was 
jerked back into his seat, and the child fell out 
and was injured. The Second Appellate Division 
has reversed judgment, given on the trial, dismiss- 
ing the complaint, holding, in an opinion by 
Justice Bradley, that the question as to the negli- 
gence of the railroad corporation and as to the 
contributory negligence of the father should have 
been submitted to the jury, the inference being 
permissible that the accident happened because 
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the car started suddenly, before the father had time 
to give the plaintiff any attention, and because the 
defendant, in starting its car, had not exercised 
the care for the safety of the plaintiff which the 
circumstances required. The court holds that a 
passenger may, by his situation on a car, be so 
exposed to danger or injury by a rapid movement 
of the car upona sharp curve as to require the 
motorman, advised of the situation and having the 
car under his control, to use care for the safety of 
the passenger. 


Flora Evans, a young girl of Portland, Jay 
county, Ind., who lost a leg and arm by being 
struck by a Lake Erie and Western train, recently 
secured a judgment in the Federal Court against 
the company for $7,000 damages. As soon as it 
was rendered, attorneys in the case filed liens on 
the judgment for its full amount. Judge Baker 
heard of the action of the attorneys, and called 
them before him. M. S. Williamson, a Portland 
lawyer, who had taken a lien on the judgment for 
$3,500, was called upon by the court for a state- 
ment of services, and confessed that he had an 
agreement with the girl's guardian by which he 
was to give him one-half of his fee. Judge Baker 
denounced the transaction as an outrage, but the 
guardian declared that the statement was false. 
Williamson finally admitted that his services were 
not worth more than $300. After all the attorneys 
had been heard, Judge Baker declared that he 
would not allow the fees claimed, and said that 
the aggregate going to the lawyers should not 
exceed $2,000. “It too frequently happens,” said 
the court, “that the victim, who is crippled and 
maimed, is forgotten; that the poor victim goes 
through life with a maimed and mangled body to 
remind her that it furnished the basis of an action 
out of which attorneys reaped large rewards. The 
judgment in this case is covered by liens that 
amount to more than the judgment. If they were 
to be allowed, this unfortunate girl would have the 
satisfaction of going through life with an arm and 
leg gone, while the whole of the $7,000 recovered 
from the corporation had gone to the attorneys in 
the case.” 


The right of a widow to remove her husband's 
body from a cemetery lot owned by his daughter, 
in which he was buried by his own request, is de- 
nied in Thompson v. Deeds ([Iowa], 35 L. R. A. 
56), if the only reason for removal was their dis- 
agreement respecting a monument and the care of 
the grave. The widow is held entitled to erect a 
suitable monument to him on that lot, but not to 
place on it any reference to the daughter or her 
first husband, who was buried on the lot, or to 
erect a coping around the lot. The court allowed 
both parties to decorate the grave with flowers, 
but recommended them to exercise a little Chris- 
tian charity. 





A judgment against a railroad company for a 
death loss occurring in the operation of the road 
is held, in a case recently decided by the Circuit 
Court of the United States for the district of Indi- 
ana (Security and Trust Co. v. Railroad Co. et al., 
79 Fed. Rep. 386), not to be regarded as a neces- 
sary operating expense and not entitled to priority 
of payment over a mortgage upon that ground. 


a 


THE INVIOLABILITY OF CONFIDENTIAL 
COMMUNICATIONS TO NEWS- 
PAPER REPORTERS. 

UDGE BRADLEY, at Washington, D. C., on 

the 18th inst., in the case of John S. Shriver, 
Washington correspondent of the New York Mail 
and Express, instructed the jury to bring in a ver- 
dict of acquittal of the charge of contempt in 
failing or refusing to answer a question put to 
him as a witness during the senate’s Sugar Trust 
investigation of 1894. The dismissal of the case, 
and the similar one of E. Jay Edwards, was based 
upon two main points — first, that the defendant 
was not properly subpcenaed by the senate com- 
mittee, and second, that the question concerning 
the source of his published story was not perti- 
nent. The question of the inviolability of confi- 
dential communications received in the pursuit of 
journalistic duties was not passed upon.  Refer- 
ring to this contention on the part of the defense, 
Judge Bradley said: 

“Communications by client to attorney in the 
course of professional employment, and confiden- 
tial communications between husband and wife, 
are privileged at common law, and protected from 
disclosure in judicial proceedings. In some of the 
States of the Union this protection has been ex- 
tended by statute to confidential communications 
made by a patient to a physician in his profes- 
sional capacity, and to information obtained by 
the physician in his attendance upon the patient. 
It has been extended by statute in some of the 
States to communications made to spiritual ad- 
visers. 

“Tt appears that communications made to edi- 
tors or reporters, or correspondents of newspapers 
have received such legislative protection in but 
one of the States. The congress of the United 
States has not yet so yielded to the force of the 
demands of public policy for such legislation, 
strenuously urged in argument, as to provide a 
statute protecting newspaper men, called as wit- 
nesses before a congressional committee or before 
a court of justice, from disclosing relevant facts 
within their knowledge. Until it does, I shall not 
be able to distinguish the public duty of the news- 
gatherer from that of other individuals to make 
such disclosure when called to do so by a court of 
justice, or by an inquisitorial body having juris- 
diction of the subject.” 

The court next considered the contention of Mr. 





THE ALBANY LAW JOURNAL. 


431 

















Shriver’s counsel that the defendant was not sum- 
moned to appear before the committee of investi- 
gation, and that his refusal to answer was not a 
misdemeanor under section 102 of the Revised 
Statutes of the United States. 

“It appears by the evidence,” said the judge, 
“that no writ was issued, but that he was sent for 
by the committee, and by their messenger asked 
to appear before them; that he was informed that 
a summons would be served upon him if he did 
not appear voluntarily; that he did appear, was 
sworn as a witness and answered many questions. 
It is claimed that this was a sufficient summons 
under the statute, and that the summons need not 
be by service of a writ.” 

Judge Bradley said that a witness appearing be- 
fore a court of law can be punished for contempt 
only after he has been properly served with a sub- 
poena, yet if he voluntarily appears he waives the 
right to the writ and to its service. But the court 
held that the question as to whether an unserved 
witness before a congressional committee can be 
punished by the legislature for refusing to answer 
a question was not before the court. 

The question before the court was, “ Can this 
penal statute be held to apply to a witness refus- 
ing to answer questions who has not been sum- 
moned, but who has appeared before the commit- 
tee voluntarily? Is it essential that the writ of 
summons should have been issued and served? 
The indictment alleges that the defendant did ap- 
pear before the committee, ‘having been, by the 
authority of said senate, duly summoned as such 
witness to appear before the said committee to 
give testimony upon the matter under inquiry 
before the committee under the said resolution.’ 
It might be sufficient to dispose of this case upon 
this motion to say that the evidence recited fails 
to support this allegation.” 

After referring to the fact that the statute apply- 
ing in the case is a penal one, Judge Bradley said 
that it could not be extended beyond the plain 
meaning of its words, and no doctrine of estoppel 
can avail to supplement insufficient evidence in 
making out the offense. 

“T am of opinion,” said the judge, “ that no one 
can be found guilty of a misdemeanor, under the 
terms of this statute, for refusing to answer ques- 
tions pertinent to the question under inquiry, who 
has not been summoned as a witness by authority 
of either house of congress to give testimony.” 

The last ground considered by Judge Bradley 
was that as to the impertinency of the question 
asked Mr. Shriver, the judge remarking that “ un- 
_less the question asked the defendant that he re- 
fused to answer were pertinent to some one or 
more of the matters under inquiry, his refusal, 
even if he had been lawfully summoned as a wit- 
ness, was not a violation of the statute.” 

“The defendant had testified,” explained Judge 
Bradley, “that a member of congress had _ in- 
formed him that a wire manufacturer had told him 





that he had overheard from his room adjoining 
the room at the Arlington Hotel, used as the Head- 
quarters of the Sugar Trust, a conversation be- 
tween sugar men and senators, and from that con- 
versation the wire manufacturer had reached the 
conclusion that the Wilson bill, which affected his 
interests, would not pass the senate. He was 
asked the name of the wire manufacturer, and he 
declined to give it, and having also refused to give 
the name of the member of congress, this indict- 
ment is based upon the latter refusal. Would the 
name, if given, have been a fact pertinent to any 
of the specified charges, having any probative 
force to prove or disprove them?” 

After discussing the definition of the word 
“relevant,” a synonym of “ pertinent,” Judge 
Bradley said that either may be accurately applied 
to evidence adduced by an investigating commit- 
tee for the purpose of ascertaining the truth or 
falsity of a charge. 

“It was evidently,” said the judge, “the purpose 
of congress in the statute in question to limit the 
responsibility of witnesses summoned to testify in 
an investigation of charges to answering such 
questions only as would elicit facts that would 
tend to prove or disprove the charges. If a con- 
gressional committee sees fit to roam in the realm 
of collateral, irrelevant, immaterial, impertinent 
matters, the witness who refuses to accompany it 
will not be amenable to the penalties of this stat- 
ute. The answer giving the name might have 
been a matter of convenience to the committee, 
but it does not indicate that the name would be a 
material fact in proving or disproving the charges 
specified.” 

In conclusion, Judge Bradley said that it is 
plain that the name was not a pertinent fact, and 
had it been asked in a judicial proceeding and ob- 
jected to it would have inevitably been ruled out. 
Further, the judge said that it cannot be properly 
claimed that a witness violated this statute when 
he refused to answer a question propounded 
merely to ascertain the name of a person whom 
the committee might desire to call, who, if called, 
might give the name of another person, whom the 
committee might desire to call, who might, if pro- 
duced, have some personal knowledge of facts 
pertinent to the question under inquiry. 

“Tt is difficult,” remarked the court, “to give 
serious consideration to the contention that the 
question asked was pertinent to the charges under 
investigation. Giving to the word ‘ pertinent’ 
the meaning that congress must have intended it 
should receive, the statement of the proposition is 
its own refutation. Being of opinion that the stat- 
ute applies only to persons who have been law- 
fully summoned, and also that the question asked 
the defendant, which he refused to answer, was 
not pertinent to the question under inquiry, it fol- 
lows that the motion must be granted.” 

In discussing this case, the Rochester Democrat 
and Chronicle says: 
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“Mr. Shriver was the Washington correspond- 
ent of the Mail and Express. In the course of his 
duties he learned some alleged facts in regard to 
the conduct of United States senators, and wired 
them to his paper. He was called before a senate 
committee and asked to divulge the source of his 
information. This he declined to do, on the 
ground that he Jad promised not to betray his 
informant, and that to do so would tend to de- 
grade him and destroy his usefulness as a news- 
paper correspondent. The right of a witness to 
stand upon this privilege has never been satisfac- 
torily defined, and the practice differs widely in 
different courts. It would seem to be clear that 
while a witness should not be allowed to interpose 
the plea of privilege frivolously or for the mere 
purpose of defeating the ends of justice, he should 
not be punished for availing himself of his privi 
lege when other sources of information are open 
to the court or investigating ‘committee, as the 
case may be. In the case under consideration it 
was clearly within the province of the committee 
to summon the and ascertain 
whether the statements of the correspondent were 
based upon facts. 


accused senators 
On the contrary, the sole object 
of the proceedings seems to have been to punish 
the correspondent, not for divulging the facts, but 
because he would not tell how they came into his 
possession. The case is almost strictly parallel to 
one which occurred in this city several years ago. 
In the latter instance the reporter refused to 
divulge the source of his information, and pleaded 
his privilege on exactly the same grounds as those 
advanced by Mr. Schriver. The question was pro- 
pounded by a grand jury, which made the course 
of procedure somewhat different. The reporter 
was presented to the court by the grand jury, and, 
persisting in claiming his privilege, he was at once 
committed to jail for contempt of court, without 
the formality of a trial. That the practice was 
erroneous was demonstrated in the Rochester 
as the still contumacious witness was re- 
leased twenty-four hours later without having 
complied with the order of the court, and on the 
court’s own motion. This action of the court 
clearly showed that the witness, in the mind of the 
committing judge after reflection, 
within his privilege. 


case, 


was clearly 

“It would seem that the Mail and Express cor- 
respondent was absolutely right in maintaining his 
attitude of silence, looking at the case from the 
standpoint of public policy. It is certainly the 
proper province of the newspaper to fairly criticise 
the acts of public servants—for such United 
States senators must be conceded to be. There is 
a halo which surrounds a judge, which seems to 
scarcely adapt itself to the makers of the law. News- 
papers are continually preventing the enactment of 
legislation which, if allowed to run riot without 
the check placed upon it by proper publicity, 
would soon render existence under the common- 
wealth unbearable. In both of the cases cited 





there is a clear violation of the constitutional right 
of free criticism of existing government. Were 
the contention of the committee in the one case 
and the grand jury in the other to prevail, corrup- 
tion in high places would exist with immunity. 
In both instances the animus was, not to obtain 
the facts, but to gratify the desire to learn how 
the facts were brought to the attention of the 
public. 

“Whatever the result of the Washington trial 
may be, but one course remains for the corre- 
spondent. It is not contended that he transcended 
his duty in giving the facts, and he must accept 
whatever punishment may be meted for his re 
fusal to divulge the source of his information. 
No court or committee has a right to demand 
that a man should destroy his usefulness in an 
honorable and useful profession, in order that 
mere curiosity, or the desire to punish somebody 
for divulging the facts, may be gratified.” 

ddiinntandillaccaibmntie 


THE NEW NEGOTIABLE INSTRUMENTS 
LAW. 


NEW Negotiable Instruments Law has re 
cently been enacted in the States of New 
York, New Jersey, Connecticut and Colorado. 
It has also been favorably reported by the judi- 
ciary committee in Michigan and Florida. It has 
been introduced in Massachusetts, Rhode Island, 
lowa and North Carolina. The measure either 
has been or will be introduced in the following 
States: Delaware, Georgia, Maryland, Mississippi, 
Wisconsin, Kansas, New Hampshire, North Da 
kota, Wyoming, Minnesota, Nebraska, Illinois, 
South Dakota, Montana, Maine, Vir- 
ginia and Vermont. Many of the States have 
been waiting the action of New York, but now 
that the legislature of this State has passed the 
bill, it will probably be enacted in the other States 
at the next session of their legislatures. The law 
was prepared at the direction of the conference of 
commissioners on uniformity of These 
commissioners are State officers, appointed under 
the various State statutes for the promotion of 
uniformity of legislation in the United States. 
These commissioners exist in twenty-nine differ- 
ent States, and the commissioners hold an annual 
conference, at which all the States having such 
commissions are represented. In 18. the com- 
mittee on commercial law was instructed by the 
conference to procure a codification of the law of 
negotiable instruments to be made. The 
committee having charge of the matter employed 
John J. Crawford, Esq., of the New York bar, to 
draft the proposed law. The draft, as prepared by 
Mr. Crawford, with his notes and annotations, 
was then sent to all the commissioners, and also 
to many prominent lawyers in different parts of 
the country, and to some of the judges and law- 
yers in England, and criticisms and suggestions 


Missouri, 


laws. 


sub- 
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invited. The draft was then presented to the con- 
ference, which met at Saratoga in August, 18096. 
The conference spent several days in considering 
the draft, and it was adopted. The law has re- 
ceived high commendation from the best author- 
ities on the subject. The movement is one in 
which the banking community is particularly in- 
terested, as it is of especial importance to bankers 
that the rules of law governing negotiable instru- 
ments should be the same in all States; but law- 
yers throughout the country are also much 
interested in the new law. While the statute re- 
ferred to will into effect in New York 
State until October 1 next, its application will not 
be limited to 


not go 
instruments made after that date. 
All instruments made and delivered after the day 
the law was approved by the governor (that is, on 
May 19) will be equally within its operation after 
October 1. For example, if a note payable four 
months after date should be dated and delivered 
July 15, it must at maturity be presented for pay- 
ment in the manner prescribed by the statute; 
and if dishonored, the statutory rules as to giving 
notice of dishonor must be complied with. But in 
the case of a note dated and delivered May 1, and 
payable six months after date, none of the provis- 
ions of the statute will apply, for by section six it 
is provided that the provisions of the act do not 
apply to negotiable instruments made and deliv- 
ered prior to the passage of the act. 

There are several points wherein the statute 
makes changes in the existing law, and these 
have been summarized by the Bankers’ Magazine, 
from which we quote for the benefit of the legal 
profession. One of these changes is with regard 
to the time of presentment of notes payable on 
demand. Prior to the statute the'rule in New 
York was that such a note was a continuing se- 
curity on which an indorser remains liable until 
an actual demand, and the holder is not charge- 
able with neglect for omitting to make such de- 
mand within any particular time (Merritt v. Todd, 
23 N. Y. 28; Parker v. Stroud, 98 N. Y. 379, 385). 
But by the statute such notes must be presented 
for payment within a reasonable time after their 
(Section 131.) What will be a reasonable 
time will depend upon the facts of the particular 
(Section 4.) If they are not so presented 
the indorsers will be discharged. In Connecticut 
the former statute requiréd promissory notes pay- 
able on demand to be presented within four 
months. The Negotiable Instruments Law, there- 
fore, also changes the law in that State. 


issue. 


case. 


Another important change, and one which spe- 
cially affects banks, is that in regard to restrictive 
indorsements. In National Park Bank v. Seaboard 
National Bank (114 N. Y. 28), the Court of Ap- 
peals of New York held that where a bank, which 
had acted merely as a collecting agent, had paid 
the proceeds of a check over to its principal, the 
bank making the payment could not recover from 





the collecting bank upon subsequently discovering 
that the check had been raised. In this case the 
check presented by the Seaboard Bank 
through the clearing-house, and does not appear 
to have been indorsed by that bank; and hence 
there was no question as to liability of the Sea- 
board Bank as an indorser. But in the case of 
United States v. American Exchange National 
Bank (70 Fed. Rep. 232), the United States Dis- 
trict Court for the southern district of New York, 
proceeding upon principles similar to those relied 
upon in the New York case, held that the indorse- 
ment of a bank to which paper has been indorsed 
for collection does not import a guaranty of the 
genuineness of all prior indorsements, but only of 
the agent’s relation to the principal as stated upon 
the face of the paper, and that in such case the 
collecting bank was not liable after it had paid 
the proceeds to its principal, though a prior in- 
dorsement was a forgery. But by the Negotiable 
Instruments Law all indorsers who indorse with- 
out qualification, that is, without recourse, war- 
rant the genuineness of the instrument in all 
respects; and there is no exception in favor of 
those indorsers to whom the instrument has been 
indorsed restrictively as agents only. Hereafter, 
therefore, in all cases governed by the statute, 
banks may rely the indorsement of the 
transmitting bank, though the prior indorsement 
was “ for collection” only. 

Another very important change is that which 
makes an antecedent indebtedness a sufficient con- 
sideration to constitute one a holder for value. 
The statute abolishes the rule in the leading case 
of Coddington yv. Bay, and the numerous other 
New York cases based upon that decision. The 
rule adopted is that of the Supreme Court of the 
United States. 

The statute also changes the law in regard to the 
liabilities of persons signing for or on behalf of a 
principal. Formerly a person so signing was not 
liable in the instrument, notwithstanding he had 
no authority to bind his principal. There was an 
implied warrant on his part that he possessed 
such authority, and if he did not he became liable 
upon such warranty for the damages resulting 
from the breach. (Miller v. Reynolds, 92 Hun, 
400.) But no action could be maintained against 
him on the instrument when by its terms it did 
not purport to bind him. But the effect of the 
statute is to permit the holder to sue the agent on 
the instrument, if he was not duly authorized to 
sign the same on behalf of the principal. 


was 


upon 


The law provides that every negotiable instru- 
ment is payable at the time fixed therein, without 
grace. As days of grace had already been abol- 
ished in New York, New Jersey and Connecticut, 
this makes no change in the laws of those States. 
But it does change the law of Colorado. The 
statute also makes Saturday, after twelve o'clock, 
a half-holiday; and provides that instruments fall- 
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ing due on Saturday are to be presented for pay- 
ment on the next succeeding business day, except 
that instruments payable on demand may, at the 
option of the holder, be presented for payment 
before twelve o'clock noon on Saturday, when 
that entire day is not a holiday. This does not 
alter the present practice in New York and New 
Jersey; but it does change the law of Connecticut 
and Colorado. 





THE RIGHT OF PROPERTY IN A DEAD 
BODY. 





1g: HE iull bench of the Supreme Judicial Court of 
1 Massachusetts has decided that an autopsy, 
made without the consent of a father, who has 
entrusted his child to a hospital for treatment, 
renders the hospital liable civiliter. 

The question arose on a general demurrer to the 
plaintiff's declaration, the démurrer having been 
sustained in the Superior Court and the case taken 
up on appeal therefrom. 

The court hold, as was argued by Mr. R. W. 
Gloag, counsel for plaintiff, that the father, as the 
natural guardian of his child, had such a right to 
the possession of its dead body as rendered the 
hospital liable to him civilly for the unauthorized 
autopsy. 

The case is one of considerable importance, and, 
as the court observe, is one not before passed 
upon in that State. The opinion in full follows: 

Laturop, J.— The demurrer in this case is a 
general one, and the question is whether the 
father of a child, who is its natural guardian, and 
who has entrusted the child to a hospital for treat- 
ment, can maintain an action against the hospital 
for an autopsy performed on the dead body of his 
child without his consent. 

The sole contention of the learned counsel for 
the defendant in support of the demurrer is, that 
the action cannot be maintained because there is 
no right of property in a dead body. (2 BI. Com. 
429; 3 Inst. 202.) 

Even in England, before a dead body is buried, 
while there is no right of property in it, there is 
a right of possession for the purposes of burial or 
other lawful disposition of it. Thus in McQueen 
v. Fox (2 Q. R. 246), where a prisoner in jail on 
execution died, and the jailer refused to deliver 
the body to the executors of the deceased unless 
they would satisfy certain claims made against 
him, the Court of Queen’s Bench issued a man- 
damus peremptory in the first instance, com- 
manding that the body should be delivered up to 
the executors. So in Williams v. Williams (20 Ch. 
D. 659), while it was held that there is no prop- 
erty in a dead body, it was also held that the ex- 
ecutors had a right to the possession of the body, 
and that it was their duty to bury it. 

In this Commonwealth the precise question be- 
fore us has not been passed upon. It is, however, 
apparent from the decisions that a right of posses- 








sion is recognized which is vested in the husband 
or wife, or next of kin, and not in the executors. 

In Lakin vy. Ames (10 Cush. 198), the defend 
ants were sued in trespass for tearing down a 
horse-shed. The defense was that the shed was on 
the public common of the town, and was erected 
in front of a tomb lawiully on the burying 
ground adjoining the common so as to obstruct 
the entrance thereto, and that the first-named de 
fendant, having the legal right to open the tomb 
and deposit the body of his deceased brother 
therein, peaceably removed the shed, doing no 
unnecessary damage. Liberty given by the town 
te a man to build a tomb was held to be a grant to 
the man and his heirs. The first-named defendant 
had no legal interest in the tomb, nor had he ex 
press authority from his mother, one of the heirs 
of the But it was said by the 
court: “ The law will imply a license from the 
nature and exigencies of the case, the relation of 
the parties and the well-established usages of a 
civilized community.” 

In Durrell v. Hayward (9 Gray, 248), it was 
held that a husband, who had buried his wile in a 
public burying-ground, was not liable as a tres 
passer for removing a gravestone, since placed at 
her grave by her mother, without injuring the 
stone, and for the purpose of substituting another. 
It was said by Mr. Justice Bigelow: * The plain 
tiff had no right to erect a stone at the grave of 
the defendant's wife without his knowledge or 
consent. The indisputable and paramount right, 
as well as duty, of a husband, to dispose of the 
body of his deceased wife by a decent sepulture 
in a suitable place, carries with it the right. of 
placing over the spot of burial a proper monument 
or memorial in accordance with the well-known 
and long-established usage of the community.” 

In Meagher yv. Driscoll (99 Mass. 281), it was 
held that if the plaintiff owns the lot in which the 
body of his child is buried, he may maintain an 
action of tort in the nature of trespass quare 
clausum fregit for the unlawful removal of the 
body; and, in measuring damages, jury may take 
into consideration the injury to the plaintiff's feel- 
ings, if it appears that the defendant acted in wil- 
ful disregard or careless ignorance of the plain- 
tiff’s rights. 

In Weld v. Walker (130 Mass. 422), the right of 
a husband to bury his wife was again recognized, 
and it was held that if he had not freely consented 
to the burial of her body in a lot of land owned 
by another person, with the intention and under- 
standing that it should be her final resting-place, 
a court of equity would permit him, after such 
burial, to remove her body, coffin and tombstone 
to his own land. 

In Driscoll v. Nichols (5 Gray, 488), cited by 
the defendant, the plaintiff was a stranger in blood 
to the deceased. The action was in contract or 
tort for carrying the dead body. The case was 
decided on the ground that the plaintiff had no 


former owner. 
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legal interest in the dead body, by reason of which 
he could maintain the action against the carrier 
without proof of a special contract with himself. 

The case differs widely from the case at bar. 

In Khode Island it is held that there is a quasi 
right of property in a dead body which the law 
will protect. Thus, in Pierce v. Swan Point Cem- 
etery (10 K. 1. 227, 237), it is said by Mr. Justice 
Potter: “* That there is no right of property in a 
dead body, using the word in its ordinary sense, 
may well be admitted. Yet the burial of the dead 
is a subject which interests the feelings of man- 
kind to a much greater degree than many matters 
of actual property. There is a duty imposed by 
the universal feelings of mankind to be discharged 
by some one towards the dead; a duty, and we 
may also say a right, to protect from violation, 
and a duty on the part of others to abstain from 
violation. It may, therefore, be considered as a 
sort of quasi property, and it would be diseredi- 
table to any system of law not to provide a remedy 
in such a case.” 

So in Hackett v. Hackett (18 R. I. 155), it was 
held that there was a quasi right of property in a 
dead body, and that as a general rule a widow 
had the primary right to control the burial of her 
husband, dependent, however, upon the peculiar 
circumstances of the case, or the waiver of such 
right by consent or otherwise. 

In the case at bar there was no executor, and 
there could be none, as the deceased was a minor. 
The father, as the natural guardian of the child, 
was entitled to the possession of its body for 
burial. 

Being entitled to the possession of the body for 
the purposes of burial, is not his right against one 
who unlawfully interferes with it and mutilates it 
as great as it would be if the body was buried in 
his lot and was thus unlawfully removed? That 
an action may be maintained in the latter case we 
have already seen; and we are of opinion that it 
may be in the former. 

This held 


Minnesota, where, 


in a well-considered in 
an action brought by a 
widow for the unlawful dissection of the body of 
her dead husband, an order overruling a demurrer 
to the complaint was affirmed. (Larson v. Chase, 
47 Minn. 307.) This was followed in a similar 
case in New York (Foley v. Phelps, 1 N. Y. App. 
D. 551), where the right of possession was de- 
fined thus: “ The right is to the possession of the 
corpse in the same condition it was in when death 
supervened. It is the right to what remains when 
the breath leaves the body, and not merely to such 
a hacked, hewed and mutilated corpse as some 
stranger, an offender against the criminal law, 
may choose to turn over to an afflicted relative.” 
(See also Renihan v. Wright, 125 Ind. 536; Young 
v. College of P. & S., 81 Md. 358; 19 Am. Law 
Rev. 251; 10 Alb. L. J. 71; 4 Am. Law Times, 127; 


is so case 


in 


and 3 Chicago Leg. News, 378; Perley on Mor- 
tuary Law, 26 et seq.) 








The question has not been argued by the de- 
fendant whether the nature of the defendant hos- 
pital is such that an action against it cannot be 
maintained for the alleged illegal acts of its offi- 
cers and servants, and we express no opinion upon 
it. Nor do we need to inquire under what circum- 
stances an autopsy is justifiable, as this question 
has also not been argued. These questions can be 
better determined when the facts are before us 
alter a trial of the case. All that we need now to 
decide is whether the objection raised by the de- 
fendant is valid or not. As we are of opinion that 
it is not valid, the order sustaining the demurrer 
and directing a judgment for the defendant must 
be set aside. 

sili linn 


SUCCESS AT THE BAR. 


W i expected that our editorial of last Friday 
uponthe overcrowding of the legal profession 
would cast a damper upon the ambitious zeal of 
many a law student and young practitioner, but 
we did not expect so general a remonstrance on 
the part of the young men who have not yet dis- 
covered the fallacy of Webster's famous declara- 
tion, * There's plenty of room at the top.” “ What 
are to do?” writes a law school student. 
* Must we wait for the old fellows to die off?” 
“Are not the rewards of industry and merit and 
high attainment just as sure in the legal profes- 
sion as any other?” asks another, who has just 
thrown out his shingle, and is waiting for his first 
client. 

Unfortunately, merit and industry and scholar- 
ship are not alone sufficient to guarantee success 
in the law, certainly not in this great city of New 
York. To them must be added “ opportunity,” 
and while the young man may prepare himself to 
seize opportunities, he cannot create them. Some 
of the best educated and most brilliant young 
lawyers, admirably qualified by nature and train- 
ing to achieve eminence at the bar, have utterly 
failed, because “ opportunity ” was absent. There 
is no more difficult place in the country for an 
unknown man to win success at the bar than here 
in New York. We have frequently advised young 
men who had secured a fair start in interior cities 
or country towns, against yielding to the tempta- 
tion to seek a broader field for their talents in the 
metropolis. Without powerful friends, without 
what is vulgarly known as “the pull,” the strug- 
gle for success under such circumstances would 
be almost hopeless. 

Nor is the condition of things ameliorating. 
On the other hand, it is growing more difficult 
every year for a young lawyer, or a practitioner 
without a practice, to get business in New York. 
There would be plenty for all were the business 
evenly distributed among the 7,500 lawyers of 
New York, but, as a matter of fact, it is distributed 
among only a fortunate few. A great part of the 
law business of New York is inherited, passing 


we 
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from father to son, or from generation to genera- 
tion, inside of the great law firms. We could name 
a dozen law firms in this city which are in effect 
great corporations, and which receive fully one- 
half the legal fees paid in the course of a year. 
‘hese law “ corporations’ have sometimes eight 
or ten first-rate lawyers as partners, associated in 
such manner that each has a “ specialty * in which 
he excels; so that, while circumstances force al- 
most every lawyer of standing to be¢Come more or 
less a “ specialist,” the firm or corporation of law- 
yers is prepared to accept and carry through every 
form of legal work. These combinations of legal 
talent tend, as in any other business, to squeeze 
out the small operator. 

Nor is this the only consideration which reduces 
the amount of business available to the individual. 
The examination of titles to real estate, a genera- 
tion ago the most lucrative branch of professional 
work, is now largely done,- with more rapidity 
and precision, and with a guaranty of millions 
against the occurrence of error, by the great real 
title companies. Collections, too, are 
largely done by corporations. Court trials are 
now avoided wherever possible, and the cases sent 
to a referee to be tried. Every judge who awards 
these references has his own little coterie of pet 
referees, and without influence no lawyer can hope 
to get his name on the list. In spite of these dis- 
couraging tendencies, the law schools are grind- 
ing out hundreds more every year, and the num- 
ber of lawyers is annually increasing. 

We do not like to discourage the laudable am- 
bition of any aspiring young student; but we want 
to bring home to him the real conditions he must 
face at the very outset of his career, and urge him 
to examine well his qualifications and his natural 
bent before deciding that his chances for success 
are surer in the legal profession than in any 
other. — New York Mail and Express. 

PEE LS 

PROPORTIONAL REPRESENTATION IN 

ILLINOIS. 


estate 


na recent number of the ALBANY Law JouRNAL 
| appeared some statements by Mr. Robert Mc- 
Murdy in relation to the plan of “ cumulative vot- 
for representatives in Illinois which invite 
correction, 

Instead of a method of “ minority voting,” as 
he styles it, a more accurate definition would be 


ing ” 


a mode of minority electing. In every senatorial 
district three representatives are chosen. There- 
fore every elector has three votes in the choosing 
of these three persons. The law simply secures 
to him the rational privilege of giving one vote 
for each of three persons, or one and a half votes 
to each of two persons, or three votes to one per- 
son. Thus, a minority of the electorate, if their 
number exceed one-fourth of the whole number of 
votes delivered, may elect one representative, and 
the majority may elect two representatives. 





The objection that this renders an_ election 
“wholly unnecessary unless there be a_ fourth 
candidate’ is far-fetched. The same objection ap 
plies to the old method, by which every elector 
might give one vote for each of three persons, but 
was not permitted to cumulate his votes on a less 
number. As the majority party could and did 
elect their three candidates, and the minority were 
thus disfranchised in the representative assembly, 
an election after the nomination was a quite un 
necessary farce. “ When a political party can 
name officers instead of candidates the 
suffer.” They suffered in Illinois by consequence 
of a division of the State in the general assembly 
on a geographical line from east to west, the 
northern part, containing the greater population 
and wealth, being overruled in the general assem 
bly by the party of the southern part, containing 
the smaller population and wealth. This unrepub 
lican and undemocratic division of Illinois legis 
latures was witnessed biennially during half a 
century before the introduction, in 1870, of the 
existing plan of proportional representation, but 
has never been witnessed since. 

The gentleman’s second objection, that this pro- 
* promotes treachery be- 
mere assertion. 


people 


. 


portional representation 
tween party candidates,” is 
Treachery among party candidates is a vice of the 
human nature that has been practised under all 
systems and modes of party government, and 
doubtless will continue to be practised so long as 
politicians are not made angels. But that it has 
been practised more in Illinois under this system 
Probably it has 
been practised less, because the danger to the 
practitioner certainly is greater than under the 
old plan. 

Mr. McMurdy may be safely challenged to ad- 
duce a single instance in which it has resulted in 
defeating the more worthy candidate; in which it 
has resulted in minority control; or in which it 
has not made it less difficult for the electors to 
defeat an objectionable candidate whenever or 
wherever they have desired so to do. 

Instead of removing representatives from the 
people, it has brought them nearer to the people 
by enabling the minority of almost every con- 
stituency in the commonwealth to send its repre- 
sentative. 


than any other cannot be shown. 


Its effect in Illinois certainly has been, not to 
lower, but to elevate the tone of political morals 
and to improve, in a perceptible degree, the char- 
acter of the more numerous branch of our legis- 
lative body. The people that are not embarked 
in the trade of politics have recognized this fact 
and the managers of the “ party machines” also 
have manifested their recognition of it by bring- 
ing forward a number of propositions to abolish 
it, all of which public opinion was swift to con- 
demn. 

It did not originate with Mr. Joseph Medill, as 
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a. 


Mr. 
introduced in other representative systems long 
before Illinois heard of it. All the reading world 
knows that among its strongest advocates was the 
illustrious John Stuart Mill. Mr. Medill was 
chairman of the committee in the constitutional 
convention of 1870 to which the subject was re- 
ferred, which the favor- 
ably reported; but its ablest advocate in that nota- 
ble assembly Hon. O. A. Browning, of 
Quincy. Judge Underwood, of St. Clair, 
other strong supporter of the 
was Hon. Charles Hitchcock, president 
convention, and many others whose names 
at this moment recalled. Outside of 
the Hon. John A. Jameson, 
judges the Superior Court 
president of a society that was organized espe 
cially to promote this plan. Judge Farwell, Hon. 
J. Young Scammon and a number of other nota- 
ble Almost all 
eminent citizens have passed from the realm of the 
but in 
‘has come to stay.” So will it be else- 
ANDRE MATTESON. 


McMurdy seems to suppose. It had been 


and from provision was 
was the 
was an- 
also 


the 
are not 


measure, So 


ol 


the conven- 
the 
was 


tion, one of 


of of Chicago, 


men were his associates. these 


perceptible; proportional representation 
[llinois 
where. 
CHICAGO, 


June, 1897. 


Legal Rotes. 


The chair of commercial and international law 
the Washington and Lee University, Lexing- 
Va., which was made vacant by the death of 
Randolph Tucker, has been filled by the 
H. St. George Tucker. 


at 
ton, 
John 
selection of his son, 

The AtsAny Law JouRNAL acknowledges the 
receipt of a copy of the address which was deliv- 
ered before the National Association of Credit 
Men, at Kansas City, Mo., on the toth inst., by 
James G. Cannon, vice-president of the Fourth 
National Bank, New York. The subject, “ Indi- 
vidual Credits,” was fully and ably treated. 

James P. Harlan, a brother of Justice Harlan, 
of the United States Supreme Court, was killed by 
a train at Louisville, Ky., on the 15th of June. Mr. 
Harlan, who was 70 years of age, was once one of 
the most prominent lawyers in Kentucky, and 
held a high judicial office. He was, however, the 
victim of an appetite for liquor. Three years ago 
he voluntarily entered an alms-house, where 
had since resided. 


he 


The Supreme Court of Arkansas decided, in 
Grow v. Cockrill, that a national bank is not 
authorized to engage in the business of lending 
money for its customers; and it cannot be held 
liable for the acts of its officers in so doing. The 
Supreme Court of the United States decided, In 
re California National Bank v. Kennedy, that a 
national bank has no power to deal in stocks, the 
prohibition being implied from the failure to 
grant the power. 


| 





Governor Black, of New York, not long ago 
established a em in the matter of issuing 
papers, which, it is understood, he 
intends to follow hereafter. The creditors of 
bankrupt broker sought to bring him within the 
jurisdiction of the courts of this State, and asked 
lor a requisition to enable him to be arrested in 
Illinois and to this State. Governor 
Black declined to accede to the request, on the 
ground that no distinctly criminal act was charged 
in the application, holding that it is not the fune- 
tion of the State to aid creditors in trying to col- 
lect bad debts, in the allegatiomr of 
crime. 

In People v. McElroy (48 Pac. Rep. 718), 
cided by the Supreme Court of California, it was 
held that stealing money from trousers folded and 
placed under the owner's head as a pillow, while 
did not constitute a “taking from the 
within the definition of grand larceny. 
the court held, 


requisition 
brought 


absence of 


de- 


he slept, 
person,” 
The money, was no more on the 
person, in any proper sense, than if it had been 
concealed under his bed, or elsewhere about it, or 
leit in his clothes upon a chair, or hanging on the 
wall, and its taking while so placed would not con- 
stitute a larceny from the person. 
ae ws 


THE ALBANY LAW SCHOOL FOR 1897-98. 


YUE Arpany Law JouRNAL has received a 
| copy of the Albany Law School's Circular of 
Information for 1897. This excellent institution, 
as is well known, constitutes the law department 
of Union University, which embraces, in addition, 
Union College, the Albany Medical College, Dud- 
and Albany College of Phar- 
macy. The Albany Law School is one of the old- 
est institutions of the kind in the country, having 
established in 1851. It became a part of 
University in 1873, and begins its forty- 
year as a law school with the coming 
year. During its long and successful 
career this school, in common with others, has 
done much to demonstrate what was at one time 
doubted, but is now accepted almost as an axiom, 
that a law ‘school course is a well-nigh necessary 
prerequisite to a professional career. Mr. Frank- 
lin M. Danaher, one of the State Board of Law 
Examiners, has pointed out that under modern 
conditions, education in law cannot be ob- 
tained exclusively in a law office, and that those 
who have had the benefit of a law school training 
are better equipped to enter upon their career, and 
are more likely to succeed therein than those who 
come to the bar through an office. In enumerat- 
ing the reasons for this, Mr. Danaher shows how 
the methods of office work have been revolution- 
ized during the past twenty years. Those who 
seek admission to the bar through an office are 
not, as a rule, properly treated by the men who 
assume the responsibility of their legal 

He also shows how the articled clerk 
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scholastic 


an 


morally 
education 
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whom, for a consideration and a contract of long 
service, the attorney agreed to instruct, has en- 
tirely disappeared. It is an interesting fact, in 
this connection, as shown by the records of the 
New York State Board of Law Examiners, that 
of 1,050 applicants examined up to August 1, 
1896, 793 had law school training. The Albany 
Law School will begin the scholastic year of 1897 
with a complete reorganization of the board of 
trustees and the faculty, which cannot fail to se- 
cure a more thorough organization in all its de- 
partments, while the addition of new members to 
thé faculty as special lecturers must add very 
much to the value of the course of instruction. 

With respect to the course at this 
institution, the trustees and faculty make it plain 
that this has been adopted in order to meet the 
needs of those who, either from lack of time or 
indisposition to incur large pecuniary responsi- 
bilities, desire to devote but a single year of the 
two or three years required under the statutes of 
the State before admission, to study in a law 
school, the design being to give the student an 
opportunity to spend a portion of his time in an 
office, in accordance with the method in vogue in 
this State, and to complete the period of his study 
by attendance upon a course arranged so that it 
may be completed in a single year. The faculty 
is a strong one, and the local advantages of the 
city of Albany as the seat of a professional school 
need no rehearsing. 


one-year 


> 


WANTED-A FULL-STOP. 

[In the Practice Court last week his honor, Mr. 
Justice Hood, looking at the report of Ray v. 
The Justices of Melbourne and Whitney (17 V. L. 
R. 186), which had been cited in argument, said: 
“There is a misprint on page 191, in the fifth 
line’ (pause, during which the reporters looked 
conscious); “there is a Full-stop that ought not to 
be there.” ] 

I. 
Now listen, good reporters, ye that throng the 
Practice Court, 

And cast around your commas in a way you didn’t 
ought, 

Perchance, ‘twill profit you to ponder o’er this 
brief narration; 

Or if you sound a disapproving Note of Ex- 
clamation, 

I'll try to face your punctuating fury like a lamb, 

Be it the mild, corrective dash —or editorial 
d-——n. 

This is the purport of the words of wisdom I 
would drop: 

To show a sphere wherein to use that unemployed 
Full-stop. 

IT. 

There’s the litigant in person, who is always hov- 
ering round 

To break all practice-rules by which his adver- 
sary’s bound. 





There’s the writer to the papers, who one never 
fails to find 

Knows more of law and common-sense 
bench and bar combined. 

There's the ardent law reformer, who regards as 
so much fudge 

Suggestions from an 
learned judge 

Who seeks a sordid system by self-interest to 


than 


expert such as, say —a 


prop — ; 
Won't some one shut them up with that super 
fluous Full-stop? 


IIT. 
There's the lady lawyer, who will come our ranks 
to reinforce, é 
And shield the blushing criminal, or speed the dul! 
divorce; 
There’s the Chinese regulation for admission to 
the bar, 
That keeps our starving juniors from the golden 
fields afar; 
Victoria in its 
thought best 
To let the other colonies monopolize the West. 
Our lack of litigation soon will make the bench 
de trop*— 
Will not Higgins’ commission bring these woes 
to a Full-stop? 


For addle-pated wisdom has 


iY. 

There's the legislative prattler, who will raise a 
great guffaw 

By quips tabooed in Noah’s ark directed at the 
law; 

A cultured country member states no lawyer earns 
his fees, 

And crowds of cackling colleagues straight ex 
plode in ecstasies! 

‘Tis a subtle shaft that never fails its idiot-mark 
to hit, 

While its perpetrator poses as a parliamentary 
wit. 

Won't some Fitzsimmons of the law swift seize 
him by the crop, 

And introduce the bounder by his boot to that 
Full-stop? 
—- W. Lewers, in Australian Law Times. 


*By special poetical license, for this occasion only: 


all rights reserved. 


_—— 


A $2,000 PRIZE FOR A LEGAL ESSAY. 


M\HE American Philosophical Society, held at 

Philadelphia, for promoting useful knowl- 
edge, announces that an award of the Henry M. 
Phillips prize will be made during the year 1899, 
essays for the same to be in the possession of the 
society before the first day of May, 1899. The 
subject upon which essays are to be furnished by 
competitors is: “ The Development of the Law, as 
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lllustrated by the Decisions Relating to the Police 
Power of the State.” The essay shall not contain 
more than one hundred thousand words, exclud- 
ing notes. Such notes, if any, should be kept 
separate as an appendix. The prize for the 
crowned essay will be $2,000, lawful gold coin of 
the Lnited States, to be paid as soon as may be 
after the award. 

The essays must be sent, addressed to Frederick 
Fraley, president of the American Philosophical 
Society, No. 104 South Fifth street, Philadelphia. 
The rules adopted by the society to govern the 
competition are as follows: 

“ Competitors for the prize shall affix to their 
essays some motto or name (not the proper name 
of the author, however), and when the essay is 
forwarded to the society it shall be accompanied 
by a sealed envelope, containing within the proper 
name of the author, and, on the outside thereof, 
the motto or name adopted for the essay. 5 

“ At a stated meeting of the society, in pursu- 
ance of the advertisement, all essays received up 
to that time shall be referred to a committee of 
judges, to. consist of five persons, who shall be 
selected by the society from nomination of ten 
persons made by the standing committee on the 
Henry M. Phillips prize essay fund. 

“Essays may be written in English, French, 
German, Dutch, Italian, Spanish or Latin; but if 
in any language except English, must be accom- 
panied by an English translation of the same. 

“No treatise or essay shall be entitled to com- 
pete for the prize that has been already published 
or printed, or for which the author has received 
already any prize, profit, or honor, of any nature 
whatsoever. 

“All essays must be clearly and legibly written 
or printed on one side of the paper only. 

“The literary property of such essays shall be 
in their authors, subject to the right of the society 
to publish the crowned essay in its transactions or 
proceedings.” 


THE BREAK DOWN OF LEGISLATURES 


HY do our legislators decline in intelligence 
and character as the standard of each of 
these qualities rises among the masses? Why has 
the relation of the law-maker to the general public 
undergone so revolutionary a change that the 
ancient title, “ representative of the people,” has 
become often an absurd misnomer? Why do we 
have to hold public meetings and to organize com- 
mittees to visit State capitals while our legislatures 
are in session to keep them from passing unwise, 
unjust, and corrupt measures, to which the great 
majority of the voters are opposed? 

The answer to all such questions, puzzling as 
they seem at first thought, is really very simple. 
Legislatures as they were originally conceived are 
breaking down because the representative charac- 
ter of their members has changed. They have not 





ceased to represent somebody. They are as re- 
sponsible now as they ever were in the past. But 
they represent a small organized element of the 
voters which is under the control of the “ ma- 
chine,” and they are responsible to the boss of 
that machine. The founders of our system of gov- 
ernment expected that legislators would heed the 
wishes of those to whom they owed their seats. 
They do recognize that obligation still. The only 
difference is that a large proportion of the mem- 
bers now secure the nomination which results in 
their election from an “ organization” of a small 
number of the voters in one party. 

The best proof of this is the fact that in the rare 
cases where a legislature makes a good record in- 
vestigation always shows that it has been free 
from control by this intermediary body. The ver- 
dict of the Wisconsin press upon the session which 
recently closed at Madison is extremely favorable. 
The general opinion of those who have watched 
the proceedings closely is that the majority of the 
members manifested a purpose to serve the people, 
showed a great respect for public sentiment, and 
acted in the interest of their constituents. This 
favorable judgment as to the record of the session 
is accompanied by the significant statement in the 
Milwaukee Sentinel that “there has been no Wis- 
consin legislature more nearly free from bossism 
or one-man power.” — Harper’s Weekly. 


ECnglish Rotes. 

The Victoria pension fund has now reached 
£6,387 13s. 

The Globe says that in Sydney, recently, on ac- 
count of the great heat, the judge and barristers in 
the Appeal Court discarded their wigs, gowns 
and bands. The thermometer stood then at 90 
degrees, and it was calculated that if it rose to 100 
degrees the court would only be able to administer 
“bare” justice. 

New Zealand, says the St. James’s Gazette, is 
still showing the way in the emancipation of 
woman. The mail just received announces that 
“Miss Ethel Rebecca Benjamin, LL. B., had 
been admitted by Mr. Justice Williams as a bar- 
rister and solicitor of the Supreme Court of New 
Zealand.” So that, on the heels of the lady 
mayor, the female voter, etc., comes the lady law- 
yer. In New Zealand the ordinary branches of the 
legal profession are amalgamated, which accounts 
for the phraseology of the foregoing announce- 
ment. Miss Benjamin is, it is stated, the first lady 
duly admitted to practice in our colonial courts. 

A verdict of £100 has been recovered against the 
London and Southwestern Railway Company by 
Mr. Compton-Smith, a barrister at law, who was 
illegally detained one night last summer in the sta- 
tion at Totton by the station agent there, because 
he would not give up his ticket. Mr. Compton- 
Smith had bought a ticket to Lyndhurst Road, 
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and had taken passage on a train which he was 
told went there; but it stopped at Totton. This 
was very inconvenient for him, but he determined 
to go on to his home on a tricycle which he had 
with him. The station agent, however, would not 
permit him to leave the building unless he gave 
up his Lyndhurt Road ticket; and the plaintiff was 
obliged to remain there ninety minutes until an- 
other train came along. Under the English rail- 
way regulations act the passenger had a clear right 
to retain the ticket under such circumstances. 


An important international arbitration between 
Great Britain and the Netherlands has recently 
been terminated by the payment to Lord Salis- 
bury of a sum considerably in excess of $50,000, 
being the amount awarded against the Dutch gov- 
ernment by the arbitrator, who was M. de Mar- 
tens, a distinguished Russian jurist nominated by 
the czar at the request of the contending parties. 
The case is known as that of the Costa Rica 
packet, a British whaler, whose captain was ar- 
rested by the Dutch authorities in the East Indies 
some years ago because he had picked up a dere- 
lict vessel in the eastern seas which was claimed 
by Dutch citizens, and had appropriated and sold 
“her cargo. The arbitrator decided that whatever 
rights the claimants had, they were not enforce- 
able in the Dutch tribunals or by the harsh and 
arbitrary methods adopted by the colonial offi- 
cials in the Dutch East Indies. The seizure of the 
derelict took place, not within the territorial juris- 
diction of the Netherlands or any other nation, 
but upon the high seas: and as that seizure was 
made by a British ship, any remedies growing out 
of the wrong, if a wrong was committed, must be 
sought in the courts of Great Britain. The 
amount of the award was somewhat smaller than 
that demanded by the captain and owners of the 
Costa Rica packet, although it was evidently 
deemed satisfactory. The cost of the arbitration 
was $1,250. 


——_>—___—__ 


INDIAN JUSTICE. 


Some Pernosscot INDIANS FITTED THE 
PUNISHMENT TO THE CRIME. 

66 4 CCORDING to the books that I studied 
when a boy,” began an oldish man at the 

club the other night, “the Indians looked down 
on their wives, and made them simply beasts of 
burden. That may have been so in some places, 
but it wasn’t always so, or so everywhere. 
“A good many years ago there were 
Penobscot Indians near my people’s place in New 
Hampshire, who evidently thought a good deal of 
their squaws, and made one of the bucks appre- 
mate the fact that his wife was not a beast of bur- 
den. This buck went on what we now call a bat, 
and got drunk —‘drank too much occapee, and 
Cheepie [devil] got in him.’ When he came home 
he was in a bad humor, and finding his wife in his 


How 


some 





way, he stuck her feet in the fire and burned them 
off. 

“The other Indians discovered this very 
promptly, and tried him by a very summary 
process. The general opinion was that he should 
be executed at once; but one of the elder bucks 
interposed and gave this advice: ‘ No shoot him; 
make him live long as squaw live; him carry 
squaw when she want walk; when squaw dic ~ 
bimeby, then we shoot.’ 

“This advice appealed to the other men, and 
they decided to punish the buck as the old chief 
suggested. So the buck carried his wife around 
on his back, whenever the tribe moved, when- 
ever she wanted to go any place: So far as | 
learned, she did not hesitate about moving around. 
Of course, the buck hated to carry her; but the 
beauty of the arrangement was that he didn’t dare 
to illtreat her, much less to kill her, because his 
life depended on hers. If she died, he knew the 
tribe would kill him. 

“T don’t know how long this punishment 
lasted — who died first, or if after her death he 
was pardoned or executed. If those Indians didn’t 
make the punishment fit the crime I don’t know 
who did, either; not Gilbert’s ‘ Mikado,’ at any 
rate.” 


a pm ncemen 


Legal Laughs. 


* Now, your honor,” argued the attorney in the 
court of Justice Brown, of Santa Rosa, “I move 
dismissal of this case on the ground that the 
corpus delicti has not been established.” 

Judge Brown rubbed his chin in a_ perplexed 
way, fixed his gaze on the ceiling for a moment, 
and then, clearing his throat, said: “ Of course it 
is an old principle of law that the probator must 
correspond with the alligator, and in this case 
I am of the belief that the corpus is all right, but 
I don’t know about the delicti.” 

“Your honor, I want that to go into the 
record,” demanded the opposing counsel. “I want 
the record to show that your honor said the 
corpus is all right, but you do not know about the 
delicti.”’ 

Judge Brown realized that he had blundered 
and sat staring at the attorney for a moment. 
Then, pulling himself together, he said: “ All 
right, let that go into the record, but you fellows 
know, danged well I was only joking when I said 
it, and that will go into the record, too.” — San 
Francisco Post. 


Judge —“ Prisoner at the bar, have you any 
thing to say why. sentence should not be pro- 
nounced against you?” 

Prisoner — “ Only this. I think you ought to 
hang the man the prosecution has been talking 
about; but the man my lawyer has told you about 
you ought to acquit, and beg his pardon for ar- 
resting him.” 
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Aostes of Amevican Decisions. 

Banking — Rediscounts — Authority of Presi- 
dent to Make. — It is within the scope of the im- 
plied power of the president of a bank to indorse 
negotiable paper in the ordinary transaction of the 
bank’s business, and a special authority for this 
purpose need not be conferred by the board of 
directors. The rediscounting by a bank of its 
negotiable paper is not a transaction so far out- 
side the scope of ordinary banking transactions as 
to impose upon the bank buying such paper the 
duty of ascertaining that the act has been specially 
authorized by the board of directors. (U. S. 
National Bank v. First National Bank of Little 
Rock, U. S. Circuit Ct. of App., March 1, 1897.) 


Banking — Liability of National Bank as Stock- 
holder in Other Bank. — A national bank which 
appears on the books of another national bank as 
a stockholder therein cannot set up as a defense to 
an assessment that the purchase of such:stock was 
ultra vires. The liability of a stockholder in a 
national bank is not contractual, but exists by 
force of the statute. (First National Bank of 
Concord vy. Hawkins, U. S. Circuit Court of Ap- 
peals, First Circuit, March 5, 1897.) 

Criminal Law — Abortion.—A_ person who 
furnishes to a pregnant woman drugs to produce 
an abortion is properly indicted under Penal 
Code, article 641, with “administering” such 
drugs as a principal, not under section 642, pro- 
viding that one furnishing means to procure an 
abortion “is an accomplice,” since the woman was 
not a principal, and he who furnished her the 
drugs could not therefore be an accomplice. 
(Moore v. State ({Tex.], 40 S. W. Rep. 287.) 


Criminal Law — Burglary. — The removing of 
props from a warehouse door, in order to open 
and enter, is a breaking; but if a door or window 
be partly open, it is not a breaking to push it 
further open. (Rose v. Commonwealth [Ky.], 40 
S. W. Rep. 245.) 

Construction of Will — Termination of Trust — 
Heirs at Law-——Legal Representatives—Widow.— 
A will contained the following provision: “ Upon 
the decease of said N.’s children, said sum of 
$20,000 is to be distributed to and among their 
heirs-at-law, * * * that is to say, as the chil- 
dren of said N. shall decease successively, a pro- 
portion of the fund is to be distributed among the 
children or legal representatives of each child so 
dying. And on the decease of said N.’s children 
said houses, * * * or, if sold, the proceeds 
thereof, are to be conveyed in fee, paid over, and 
distributed to and among the heirs-at-law of said 
children in the same manner as I have directed in 
regard to said $20,000.” Held, on the death of one 
of N.’s children, a son, leaving a widow, but no 
child, that the widow, by virtue of the statute, was 
an heir to the amount of $5,000, and no more. 





(Olney, Trustee, etc. v. Lovering and Others, 167 
Mass. 446.) 

Courts — Jurisdiction — Injunction. — A court 
which has jurisdiction of the parties may enjoin a 
threatened trespass on land lying in another 
county. (Clad v. Paist ([Penn.], 37 Atl. Rep. 
194.) 

Deed — Prior Unrecorded Conveyance — Mort- 
gage — Equity. — Under Pub. Sts., c. 120, § 4, a 
prior unrecorded conveyance of land is invalid as 
against a subsequent grantee of the land, who has 
no actual notice or knowledge of it, and whose 
deed is duly recorded. One who takes a convey- 
ance of a mortgage, either by a formal assign- 
ment or a quitclaim deed, from a person who ap- 
pears of record to be the owner of it, will acquire 
a good title as mortgagee, unless he has actual 
notice or information of a defect in the title. 
(Stark and Others v. Boynton, 167 Mass. 443.) 

Life Insurance — Contract — Illiteracy of 
Party — Presumption. —A policy of life insur- 
ance provided that if any statement or answer in 
the application was in any respect untrue, etc., 
“then this policy shall be void.” The application 
contained a similar provision. To the questions 
propounded a number of false answers were made. 
After the death of insured, the beneficiary 
brought this action on the policy and sought to 
avoid the effect of these untruthful statements by 
showing that the insured could not read, and 
could only write his name. There was no evi- 
dence in the case tending to show that the appli- 
cation of the insured was not read to him. Held, 
that the presumption is that a person able or un- 
able to read, who executes a contract, knows its 
contents, and it will not do to hold that because 
a person is unable to read a contract the presump- 
tion is that he was unacquainted with its contents. 
(McDonald v. John Hancock Mutual Life Ins. 
Co. [N. Y. S. C., App. Div.], 44 New York Sup- 
plement [May 6, 1897] 818.) 


Notes of Recent English Aecisions. 


Landlord and Tenant — Building Agreement — 
Right of Landlord to Terminate. — The plaintiff 
and defendant were respectively the landlord and 
tenant under a building agreement, whereby the 
tenant was bound to erect buildings to the value 
of £20,000. The tenant was to proceed forthwith 
with the buildings, and was to complete them by 
a specified date. Upon completion he was to be 
entitled to a lease for ninety-nine years, and at any 
time prior to a specified date he was to have an 
option of purchasing the property for £16,000, but 
in the event of a failure on the part of the tenant 
to perform the stipulations of the agreement, the 
landlord was to be entitled to determine the agree- 
ment and re-enter. Something was done towards 
commencing the buildings, but the progress with 
them was slow, and in January last the plaintiff 
treated the delay as a default, and gave notice to 
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terminate the agreement. Shortly before this, 
however — namely, in December, 1896—the de- 
fendant had given notice to purchase the premises 
under the option conferred upon him. It was a 
question, therefore, whether this exercise of the 
option had changed the relation of the parties into 
that of vendor and purchaser, or whether, pending 
the completion of the purchase, the relation of 
landlord and tenant was still predominant, so that 
the landlord was entitled to enforce his right of 
determining the agreement and regaining posses- 
sion. The situation was novel; but Romer, J., 
does not seem to have had much difficulty in de- 
ciding that the relation of vendor and purchaser 
prevailed, and that, pending completion of the 
purchase, the tenant was entitled to be left in 
possession. There was the difficulty that he might 
not complete the purchase, and that, in this case, 
the landlord would be prejudiced by not having 
been allowed to exercise his right of re-entry. 
But under the circumstances it appeared that com- 
pletion would in all probability take place, and, in 
any event, the tenant and purchaser was, until the 
time for completion had elapsed, in the position of 
beneficial owner of the property; and the landlord 
and vendor was not entitled, as against him, to 
interfere with the existing tenancy. In other 
words, the tenant; by turning himself into a pur- 
chaser, had suspended the operation of the agree- 


ment so far as it was a building agreement. (Raf- 
ferty v. Schofield, 45 W. R. 460.) 
Fraudulent Misrepresentation as Ground for 


Annulling a Marriage.—In the nullity suit of 
Moss v. Moss, the proposition on which the peti- 
tioner’s case was founded was that the concealed 
pregnancy of the wife at the date of the marriage 
was a sufficient ground for declaring the marriage 
null and void,theargument being that the concealed 
pregnancy of the wife constituted a fraudulent mis- 
representation as to one of the essentials of the 
marriage contract, and was therefore sufficient to 
avoid it in tote. But it is-one of the many distinc- 
tions between the contract of marriage and ordi- 
nary contracts that such misrepresentation as 
would avoid a mercantile bargain is not neces- 
sarily sufficient to nullify a marriage. The essen- 
tials which go to make a marriage valid are clearly 
defined by the learned president, Sir Francis 
Jeune: there must be the voluntary consent of 
both parties, compliance with the requirements of 
the law as to publication and solemnization, and 
no incapacity, either physical, or of age, or rela- 
tionship. If these requirements have been fulfilled 
the marriage is not void or voidable. Marriages 
have often been set aside on the ground of fraud 
or duress, but this has only been where the fraud 
or duress was such as to negative the first essen- 
tial of a valid marriage —the voluntary consent of 
the parties. Under this head fall cases of person- 
ation, and cases in which a weak-minded person 
has been induced by deception or threats to go 
through the marriage ceremony without under- 








standing it and without giving any real consent 
Although there is no decided English case in 
which the question raised by Moss v. Moss came 
up for decision, the precise point is dealt with in 
the canon law, and is there decided in favor of the 
validity of the marriage. So far, therefore, as con 
cerns the English marriage law and the ecclesias 
tical law on which it is mainly founded, there was 
no precedent for the contention of the petitioner 
it Moss v. Moss. In foreign courts there is con- 
siderable authority in his favor, and this is so even 
in America. Sir Francis Jeune discussed some of 
these foreign cases at length, and pointed out what 
seemed to be a fatal defect in the logic of the 
learned judges who decided them —that while 
they treat actual concealed pregnancy at the date 
of the marriage as a ground for a decree of null- 
ity, previous unchastity, whether coupled or not 
with previous pregnancy, and whether or not con- 
cealed from the husband, is not so treated. Surely 
the unchastity, and not its complement, the preg 
nancy, is the more serious matter. At the close of 
his judgment the president points out the very 
grave consequences which would result from a 
contrary decision. Suppose the case of a man 
who, owing to absence from home soon after his 
marriage, or for some other reason, only discov- 
ered years after his marriage that his wife had 
been pregnant by another man when he went 
through the ceremony of marriage with her. Is 
he then to be permitted to set aside the marriage 
and to bastardize the children born of it? Or is 
there to be a statute of limitations running from 
the date of the marriage and not from the date of 
Is the illogical distinction of the 
Or if prior 


the discovery? 
American courts to be adhered to? 
unchastity on the part of the woman is to be a 
ground for a decree of nullity, is the same to hold 
good in the case of the man? 





‘New Books and Aew Editions. 
American State Reports, Containing the Cases of 

General Value and Authority Subsequent to 

Those Contained in the American Decisions 

and the American Reports, Decided in the 

Courts of Last Resort of the Several States. 

Selected, reported and annotated by A. C. Free- 

man and the Associate Editors of the American 

Decisions. San Francisco: Bancroft, Whitney 

& Co. 1897. 

This is volume 54 of the American State Re- 
ports, and contains cases selected and re-reported 
from the State reports of Alabama, Arkansas, 
California, Georgia, Illinois, Indiana, Towa, Kan- 
sas, Minnesota, Missouri, North Carolina, Ore- 
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